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DETERMINING LEGAL PARENTAGE

The last few decades have witnessed dramatic changes affecting the institutions of
family and parenthood. If, in the past, the classic family was defined sociologically
as a pair of heterosexual parents living together under one roof along with their
children, different sociological changes have led to a rapid and extreme
transformation in the definitions of family, marital relations, parenthood, and
the relationship between parents and children. Dr. Yehezkel Margalit explores
whether and to what extent there is room, legally and ethically, for the use of
modern contractual devices and doctrines to privately regulate the establishment
of legal parentage. This book offers intentional parenthood as the most appropriate
and flexible normative doctrine for resolving the dilemmas which have surfaced in
the field of determining legal parentage. By using the certainty of contract law,
determining the legal status of parenthood will be seen as the best method to sort
out ambiguities and assure both parental and children rights.

Yehezkel Margalit is Senior Lecturer of Law at Netanya Academic College and
Bar-Ilan University and Visiting Research Scholar at New York University Law
School (2011—2012). He is the author of The Jewish Family: Between Family Law
and Contract Law (Cambridge University Press, 2017).
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Preface

This book deals with the nexus of modern contract law and current family law
for resolving the various dilemmas that have surfaced in the field of determin-
ing legal parentage. The essence of the research explores whether and to what
extent there is room, legally and ethically, for the use of modern contractual
devices and doctrines to privately regulate the establishment of legal paren-
tage. This book offers intentional parenthood, which I define as determining
legal parenthood by agreement (DLPBA), as the most appropriate, flexible,
and just normative doctrine for resolving those dilemmas. Although this
doctrine is certainly not an academic and judicial innovation, it seems that
only recently its centrality, feasibility, and efficacy have been grasped by
legislators, judges, scholars, and even laymen as making it best suited to
determining legal parentage in the modern era.

This book starts its exploration in Chapter One by looking at the shift in the
traditional family structure, modern assisted reproduction technologies
(ART), and how they are undermining the accepted models for determining
legal parentage. In Chapter Two I provide an overview of the current ART and
the dilemmas it surfaces. Inter alia, I enumerate the following scenarios:
artificial insemination either by husband or by donor; in vitro fertilization
(IVF) with or without egg donation and egg sharing; domestic and interna-
tional surrogacy agreements; same-sex marriage; disposition agreements
regarding frozen embryos; and finally multiple parenthood and other futur-
istic ART. In Chapter Three I elaborate the objections to DLPBA in the
positive legal system, and after exploring the arguments in support of
DLPBA in Chapter Four, refute those objections one by one in Chapter
Five. In Chapter Six I discuss the theoretical and practical infrastructure of
DLPBA, and against that background, in Chapter Seven, I return to these
challenging scenarios in elaborating the appropriate implementation of my

vii
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viii Preface

normative model as the best possible response to the various complicated and
problematic dilemmas.

This book summarizes the results of my writings over the last decade in both
family law and contract law. The research commenced in 2007 with the
writing of my Ph.D. Dissertation entitled: “Determining Legal Parentage by
Agreement.” Following that major research project, my thinking has progres-
sively developed in over twenty publications in various law reviews in the
United States, to be drawn together in this book.
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