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acceptance, 139
CISG and, 837–9
electronic, 149, 258
signed, 253
UNIDROIT Principles and, 840

agency, avoidance of privity doctrine through,
238–9

agents, 83
agreements, 83

establishment of, see establishing
agreement

preliminary, see preliminary agreements
alternative dispute resolution, 57
anticipated contracts that fail to materialise,

102–3
anticipatory breach

CISG and, 849
UNIDROIT Principles and, 849

applicability of the CISG, 823
exclusion by agreement, 824–5
geographical applicability and application by

choice, 823–4
scope of legal issues, 824
types of contracts, 824

assignment of contractual rights, 446–7
international perspectives, 473
methods, 452
rights that cannot be assigned, 453
use of assignments, 447

Australian Competition and Consumer Commission
(ACCC), 19

Australian Consumer Law (ACL)
duress and, 627
exemption clauses and, 378
federal law, as, 19
State or Territory law, as, 19
unconscionable conduct and, 663

Australian contract law
harmonisation and modernisation of, 51
operation of CISG and, 26
origins and development of, 18
post-classical and contemporary developments

in, 35–6
ratification of CISG and, 19
relationship between equity and common law,

18–19
role of legislation in, 19
sources of, 18

autonomous interpretation
CISG, 828–9
UNIDROIT Principles, 829

breach of contract, 96, 362, 374, 380, 469, 510, 531,
724, 747

anticipatory, see anticipatory breach
damages as primary remedy for, 752, 765,

789–90

capacity, 179
mental incapacity, 182
minors, 180

causation, 599
duress and, 622–3

choice of law, 73, 84
choice of law in arbitration, 820–1
choice of law in courts, 820
choice of law in international contracting,

818–19
choice of soft law, 822
party negotiation for choice of law and neutral

law, 821–2
CISG, 18, 822–3

applicability of, see applicability of the CISG

approaches to internal and external gaps,
829–30

autonomous interpretation, 828–9
choice of law and neutral law, party negotiation

for, 821–2
consequences of termination and, 553
contra proferentem principle and, 835
damages as primary remedy for breach of

contract and, 789–90
effect of, 825
effect of frustration and, 502
equitable estoppel and, 225
formation, see formation under the CISG

freedom of form, 835
good faith and, 830
illegality and, 718
implementing legislation, 826–7
incorporation of terms under, 327, 836
interpretation and, 356–7
interpretation of party intent, extrinsic evidence

and parol evidence rule, 830–1
liability and, 385–6
merger clauses to limit extrinsic evidence, 832
misinformation and, 611
negotiated versus standard terms, 834
no oral modification clauses, 835–6
operation of Australian contract law and, 26
performance and, 410–11
plain meaning versus purposive meaning, 833
postal acceptance rule and, 190, 837
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CISG (cont.)
preparation of contracts and, 115
ratification of, Australian contract law and, 19
relevance of usages and practices, 833
remedies within, see remedies within the CISG

restitution and, 812, 850–1
rights and obligations under, see rights and

obligations under the CISG

soft law, as, 823
statutorily implied terms, 327
validity of contracts and, 637–8
variation of contracts and, 442

CISG Advisory Council Opinions, 829
collateral contracts, 293
common law

nature of duress at, 617
relationship with equity, 18–19

common mistake, 605
completeness of contracts, 170–2, 175
conditional contracts, 149–50
consequences of termination, 542

accrued rights, 543
CISG and, 553
deposits, 547–8
restitutionary claims for work done, 550
total failure of consideration, 547
UNIDROIT Principles and, 554

consideration, 5, 96, 156, 162–4, 166
CISG and, 839
fresh, requirement for, see variation of contracts
illusory, 169
past consideration, 159
total failure of, 547
UNIDROIT Principles and, 841

construction, see interpretation
consumer contracts, 185
consumer guarantees, 313–14
contra proferentem principle, 352–3, 357, 367, 386,

835
contract law

Australian, see Australian contract law
classical period and principles, 35
functions of, 13
international perspectives, 26, 50–1
modernisation of, 51
protection of weaker parties in, 51

contract terms, see terms
contracts, 4–5

collateral contracts, 293
completeness of, 171–2, 175
conditional contracts, 149–50
consumer contracts, 185
divisible, performance and, 395–6
entire contracts, 393
insurance contracts. good faith and, 96

interpretation of, see interpretation
of guarantee, 185
parties to, see parties to a contract
power imbalances in, 30
preparation of, see preparation of contracts
relating to land, 184
relevance of in market societies, 8–12
standard form contracts, 30, 82–4
validity, CISG and, 637–8
validity, UNIDROIT Principles and, 841
variation of, see variation of contracts
written contracts, 84

contracts of guarantee, 185
contractual disputes, resolution of, see dispute

resolution
contractual obligations

absolute, 477, 479
performance, see performance

contractual relationships
bargain theory, 5, 8
will theory, 5, 8

contractual rights, assignment of, see assignment of
contractual rights

contributory negligence, 786

damages
liquidated damages, 755
misleading or deceptive conduct, 597
misrepresentation, 577
primary remedy for breach of contract, 763–5,

789–90
restrictions on recovery, 777–8

debt, action for, 752
Dunlop formulation, 757–8

dispute resolution, 84
alternative dispute resolution, 56–7
assisted dispute resolution, 56–7
choice of law, see choice of law
commercial disputes, 57
international perspectives, 76
judicial remedies, 62
self-help/agreement, 54–5

duress, 55, 616
Australian Consumer Law and, 627
causation and, 622–3
economic duress, scope of, 621
illegitimate pressure, 618–19
nature of at common law, 617
remedies, 625
statutory, 627
types of, 616–17

duty of good faith, see good faith

effect of frustration
CISG and, 502
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common law rules, 494
New South Wales, 494–8
South Australia, 498–500
UNIDROIT Principles and, 502–3
Victoria, 500–1

email, 149, 838
entire agreement clauses, 84
equitable estoppel, 211

CISG and, 225
elements of, 212–13
historical division of, 211
measure of relief, 222
UNIDROIT Principles and, 225
unified doctrine of, 211

equity
relationship with common law, 18–19

essential terms
classification of by the courts, 514
classification of by express statement of the

parties, 513
classification of by statute, 512
termination for breach of, 512

establishing agreement, 128
capacity, see capacity
offer, 128–30

estoppel, 5, 96, 210–12
categories of, 210
common law, 211
equitable, see equitable estoppel

ex turpi causa principle, 691–3
exemption clauses, 362–3

CISG and, 839
‘deviation rule’, 371
excluding liability for negligence,

374–5
‘four corners’ rule, 369
interpreting and applying, 365, 367
‘negligence only’ rule, 376
UNIDROIT Principles and, 842

favor contractus, 829, 847
fiduciary obligations, 96
formalities, 184

consumer contracts, 185
contracts of guarantee, 185
contracts relating to land, 184

formation
CISG, see formation under the CISG

intention to create legal relations, see intention
to create legal relations

international perspectives, 189–90
UNIDROIT Principles, see formation under the

UNIDROIT Principles
formation under the CISG, 189–90

acceptance and modified acceptance, 837–9

consideration, 839
exemption and limitation clauses, 839
offers, withdrawal and revocation, 836–7
usages and practices, 839–40

formation under the UNIDROIT Principles, 189–90
acceptance and modified acceptance, 840
consideration, mistake, gross disparity and

validity, 841
exemption and limitation clauses, 842
offers, withdrawal and revocation, 840
standard terms, 840
usages, practices and supplemental terms, 842

forum non conveniens, 73, 265, 819
freedom of contract, 5, 38, 83–4, 102, 378
frustration

absolute contractual obligations and, 477, 479
common purpose of, 486
consequences of, 479
effect of, see effect of frustration
impact of post-contractual changes, 477
impossibility of performance, 483
role of contract planning, 479

general interpretive principles, international
contracting, 833

contra proferentem principle, 835
contractual effect, 834
linguistic discrepancies, 834
negotiated versus standard terms, 833–4
plain meaning versus purposive meaning, 833
specific versus general clauses, 834
whole contract, 834

good faith, 97
CISG and, 830
insurance contracts and, 96
international perspectives, 411
performance and, 404–5
UNIDROIT Principles and, 830, 846

goods and services, statutory obligations for the
supply of, see statutory obligations for the
supply of goods and services

gross disparity, UNIDROIT Principles and, 639, 841
guarantees, 380–1

consumer guarantees, 313–14

illegality, 681
CISG and, 718
public policy and ex turpi causa principle, 693
statutory, 685
UNIDROIT Principles and, 718, 841

incorporation of written terms
onerous or unusual terms, 271
prior course of dealing, 278
reasonable notice, 263
signed acceptance, 253
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INCOTERMS, 822
indemnities, 382–3
inducement, misrepresentation, element of, 568
injunctions, 747–8
insurance contracts, utmost good faith and, 96
intention to create legal relations, 5, 30, 119

determining intention, 122–3
intermediate terms, termination for breach of, 520
International Chamber of Commerce, INCOTERMS

and UCP 600, 822
interpretation, 332

admissible evidence, 349
CISG and, 356–7
Codelfa and the ‘true rule’, 345–6
‘gateway’ requirement of ambiguity, 346
objective approach, 333
parol evidence rule and, 335–6
post-contractual conduct, 348
principles of, see principles of interpretation
relevance of surrounding circumstances, 344
rise of ‘commercial construction’, 810–11
Royal Botanic and, 345
UNIDROIT Principles and, 358

lex fori, 820–1
lex mercatoria, 824
liability, 362

CISG and, 385–6
international perspectives, 385–6
misleading or deceptive conduct, exclusion of,

600
pre-contractual, forms of, 96
UNIDROIT Principles and, 386
see also exemption clauses

liquidated damages, 755

mental incapacity, 182
minors, capacity, 180
misleading or deceptive conduct, 583

causation, 599
damages for, 597
exclusion of liability, 600
‘misleading or deceptive’, 587
opinions, 594
promises, 594
relaying information, 596
representations as to the future, 592
silence and, 590
trade or commerce, requirement of conduct in,

583
victims of deception, 589

misrepresentation, 55, 96, 562
bars to rescission, 572
conduct and silence as, 566
damages for, 577

inducement, element of, 568
intention or opinion, statements of, 563
puffs, 562
rescission, remedy of, 571

mistake, 602
common mistake, 605
mutual mistake, 603
non est factum, 607
UNIDROIT Principles and, 841
unilateral mistake, 603

mutual mistake, 603

Nachfrist, 411, 847
negligence

contributory negligence, 786
excluding liability for, 374–5

negotiation, 83
see also preparation of contracts

no oral modification clauses (NOM clauses), 115,
225, 442, 835–6

non est factum, 607

offer, 128–30
termination of, 510–11

ombudsman, 56
order and completeness of performance, 392

divisible contracts, 395–6
entire contracts, 393
partial performance, 397
substantial performance, 399

parol evidence rule, 287
effect on interpretation, 335–6
exceptions to, 338–9
rejection of by CISG, 831, 835

parties to a contract, 230
avoiding privity through agency arrangements,

238–9
benefits conferred on third parties, 234
identification of, 230
international perpectives, 245
privity of contract statutory reform, see privity of

contract statutory reform
penalty doctrine, 755
performance

CISG and, 411, 847
duty of co-operation, 402–3
good faith and, 404–5, 411
impossibility of, 483
international perspectives, 410–11
order and completeness of, see order and

completeness of performance
partial performance, 397
specific performance, see specific performance
substantial performance, 399
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time of, 389–90
transferring responsibility for, 469
UNIDROIT Principles and, 847

postal acceptance rule, 139
CISG and, 190, 837

preliminary agreements, 194
agreements to agree, 196, 199
agreements to negotiate, 203, 205
intention and completeness of terms, 194
international perspectives, 206

preparation of contracts
international perspectives, 115
pre-contractual obligations to disclose

information, 96–7
preparing and settling terms, 83–4

presumed undue influence, 629–30
relationships of influence established by

evidence, 632, 635
special classes of relationship, 630

principles of interpretation
absurdity and unlikelihood, 352
canons of construction, 350
considering the whole of the contract, 350–1
maxims, 353
resolving ambiguities, 352–3

privity of contract statutory reform, 241
Australia, 241
other jurisdictions, 244

puffs, 562

quantum meruit, 103

recovery of debts, see debt, action for
rectification, 608–9
remedies

duress, 625
restitution, see restitution

remedies within the CISG

additional period for performance, 847
anticipatory breach and suspension,

849
cure, 846
damages, price reduction, agreed sums and

mitigation, 849–50
excuse, 851
interest, 850
performance, 847
preclusion of reliance on breach and

contributory harm, 852
restitution, 850–1
termination, 847–8

remedies within the UNIDROIT Principles
additional period for performance, 847
anticipatory breach and suspension, 849
cure, 846–7

damages, price reduction, agreed sums and
mitigation, 850

excuse, 851
interest, 850
performance, 847
preclusion of reliance on breach and

contributory harm, 852
restitution, 851
termination, 848–9

representations, warranties, distinguished from, 281
repudiation, 526–7
rescission, 55

bars to, 572
misrepresentation, remedy of, 571

restitutio in integrum, 571–2
restitution, 550, 793

CISG and, 812, 850–1
international perspectives, 812
money claims, 794
rise and fall of, 810–11
services rendered, claims for, 801–2
UNIDROIT Principles and, 812, 851

restitutionary claims, work done, for, 550
restraint of trade, 709
rights and obligations under the CISG

buyer obligations, 843
public permissions and standards, 843–4
seller obligations, 842–3

rights and obligations under the UNIDROIT

Principles
confidentiality, 846
currency, 845
good faith, 846
public permissions, 845–6
time for performance, 845

rule in Seddon’s case, 576

sanctity of contract, 38
soft law, 18

choice of, international contracting, 822
CISG, as, 823
UNIDROIT Principles, as, 26, 825–6, 828, 835,

849
specific performance, 726–7

international perspectives, 759
standard form contracts, 30, 82–4
statutory obligations for the supply of goods and

services
consumer guarantees, 313–14
terms implied by statute, 312

termination of contracts, 55, 510–11
breach of an essential term, 512
breach of an intermediate term, 520
CISG and, 847–8
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termination of contracts (cont.)
consequences of, see consequences of

termination
delay in performance, 531
international perspectives, 537
relief against forfeiture, 535
repudiation, 526–7
UNIDROIT Principles and, 848–9

terms, 252
implied by custom and practice, 307
implied by law, 311–12
incorporation of, CISG, 327
incorporation of, UNIDROIT Principles, 327
intention and completeness of, 194
intermediate, termination for breach of, 520
international perspectives, 327
negotiated versus standard, international

contracting, 833–4
preparing and settling, 83–4
statutorily implied, CISG, 327
statutory obligations for the supply of goods

and services, see statutory obligations for
the supply of goods and services

treating pre-contractual statements as express
terms, see treating pre-contractual
statements as express terms

written, incorporation of, see incorporation of
written terms

terms implied in fact
establishing necessity, 301
tests for, 297

threat, UNIDROIT Principles and, 638–9, 841
treating pre-contractual statements as express terms

collateral contracts, 293
determining the status of pre-contractual

statements, 281
parol evidence rule, 287

treating pre-contractual terms as express terms
warranty or representation, 281

UCP 600, 822
UNCITRAL, 26

Convention on the Recognition and

Enforcement of Foreign Arbitral Awards, 57
Model Law on Electronic Commerce, 838
Model Law on International Commercial

Arbitration, 57, 76, 820, 826
unclean hands, 625
unconscionability, 55

international perspectives, 537
special equity for married women, 659
unconscionable bargains, 96, 645

unconscionable conduct
statutory prohibitions on, 662–3
thresholds of conduct, 665

undue influence, 55, 629
actual undue influence, 629–30
presumed undue influence, see presumed

undue influence
rebuttal of presumption of, 635

UNIDROIT Principles of International Commercial
Contracts (UNIDROIT Principles), 51, 115,
822–3

application and effect, 823
autonomous interpretation, 829
choice of law and, 822
contra proferentem principle, 835
damages as primary remedy for breach of

contract and, 851
effect of frustration and, 502–3
equitable estoppel and, 225
formation, see formation under the UNIDROIT

Principles
freedom of form, 835
good faith and, 830, 846
gross disparity and, 639, 841
illegality and, 718, 841
interpretation and, 358
interpretation of party intent, extrinsic evidence

and parol evidence rule, 831–2
liability and, 386
merger clauses to limit extrinsic evidence,

832
misinformation and, 850
negotiated versus standard terms, 833–4
no oral modification clauses, 835–6
performance and, 832
plain meaning versus purposive meaning,

833
preparation of contracts and, 115
privity of contract and, 225
relevance of usages and practices, 833
remedies within, see remedies within the

UNIDROIT Principles
restitution and, 812, 851
rights and obligations under, see rights and

obligations under the UNIDROIT

Principles
soft law, as, 26, 822, 825–6, 828, 835, 849
termination and, 554
threat and, 638–9, 841

unilateral mistake, 603
United Nations Convention on the International

Sale of Goods, see CISG
United Nations Trade Law Branch, see UNCITRAL
unjust enrichment, 793

validity
CISG and, 637–8
UNIDROIT Principles and, 841
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variation of contracts, 84, 418
consideration, requirement for, 422–3
Foakes v Beer rule, 433
international perspectives, 442
methods of, 418
practical benefit, 427, 429
pre-existing duties, 423
statutory powers of, 436–7

venire contra factum proprium, 225, 611, 829,
837

Vienna Convention, see CISG

warranties
representations, distinguished from,

281
written contracts, 83–4
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