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access, use, and control, of data and
digital assets, 201-202
accessoriness, mortgages and, 226
acquis, intellectual property and,
196
adjudicative institutions
approximation and, 52
conflict of laws and, 52
land law and, 125
supranationalism and, 52
third-party applicability requiring,
52

adverse possession law, UK and, 106
Africa. See also Organization for the
Harmonization of Business Law
in Africa
land grabs by China in, 94
land grabs in, 94-95
African Intellectual Property
Organization (OAPI), 179-180
African Regional Intellectual Property
Organization (ARIPO), 180
aircraft, registries of, 52, 87-89,
253-255
American Convention on Human
Rights, 80
supranationalism and, 79-80
Apple, intellectual property and,
174-175
approximation, 35-36, 163, 171
adjudicative institutions and, 52
cultural property and, 73-74
insolvency and, 266-267
intellectual property and, 71-73
land law and, 124
security interests and, 250-253

supranational institutions and, 46,
71-74
treaties and, 53
arbitration tribunals, BITs and, 10
ARIPO. See African Regional
Intellectual Property Organization
artworks. See cultural property
asset portioning, corporations and,
144-146
assignment, monetary claims and,
141-142, 151-152
Australia
land law and, 117
Morrison v. National Australia Bank
Ltd. and, 155-156
PMSIs and, 237
security interests in, 228-229, 235
Austria
Konle v. Republic of Austria and, 109
Reisch v. Mayor of Salzburg and, 109
Republic of Austria v. Altmann and,
160-162

bailment, common law and, 22-23
Bank of International Settlements
(BIS), 130
bankruptcy. See also insolvency
common law and, 136
cryptocurrencies and, 204
Bankruptcy Uniform Act. See OHADA
Uniform Act on Bankruptcy
Proceedings
banks, cross-border positions in,
130-131
Basel Committee on Banking
Supervision, 57-59
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Benelux Office for Intellectual Property ~ Canada

(BOIP), 180 British Columbia Supreme Court in,
Berne Convention for the Protection of 114

Literary and Artistic Works
(Berne Convention), 172-173,
177-178, 188
best practices, guidelines and model
laws
UNCITRAL Model Law on Cross-
Border Insolvency as, 267-268
UNCITRAL Model Law on Secured
Transactions as, 239-241, 247,
249-250
UNCTAD Model Law as, 262-263,
273-274
bilateral investment treaties (BITSs),
9-10, 119
arbitration tribunals and, 10
dispute resolution and, 85-86
land law and, 113-122
supranationalism and, 84-86
biofuel
cross-border land deals and, 93-94
flex crops and, 93
BIS. See Bank of International
Settlements
Bitcoin, 175, 204
BITs. See bilateral investment treaties
blockchain technology, 7, 212-214
See also cryptocurrencies
DLT and, 212-213
land and, 214
smart contracts and, 213
tangible goods and, 214
third-party applicability and, 213,
216
BOIP. See Benelux Office for
Intellectual Property
bona fide purchasers. See good-faith
buyers
British Columbia Supreme Court,
114
bulk transfers, 169-170
civil law and, 137-139
common law and, 138-139
lex rei sitae and, 149, 152, 170
UCC on, 138
Burris, Donald, 162

CETA and, 115-116
insolvency in, 270-272
PMSIs and, 236-237
UN Declaration on the Rights of
Indigenous Peoples and, 56
cap-and-trade. See tradable emission
allowances
Cape Town Convention. See
UNIDROIT Convention on
International Interests in Mobile
Equipment and the Protocols to
the Convention
Cartes, Horacio, 119
CCJA. See Common Court of Justice
and Arbitration
CDM. See Clean Development
Mechanism, Kyoto Protocol
centre of main interests (COMI), 7,
69-70
CETA. See Comprehensive Economic
and Trade Agreement
Charter of Fundamental Rights of the
European Union (EU Charter),
75-76, 110-111
chattels. See tangible goods
China
contract law in, 101
housing reform in, 101-102
land grabs, in Africa, and, 94
land law in, 100-102
ownership and, 20
patents and, 176
urbanization in, 102
civil law
bulk transfers in, 137-139
closed list and, 134-158
collateral in, 227-228
conflicting transactions in, 159
floating charges in, 138
future assets in, 137
leases in, 22
monetary claims in, 141-143
mortgages in, 225-226
ownership in, 20-21
personal servitudes in, 23
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possession in, 22, 135-136 floating charges in, 137-138, 237
real servitudes in, 24 lex rei sitae in, 150
remedies in, 139 monetary claims in, 140-143
reservation of title in, 134-135 mortgages in, 225
security interests in, 134-135 ownership in, 21-22, 28-29
tangible goods in, 135-158 personal servitudes in, 23-24
third-party applicability in, 14 possession in, 22-23, 136-137,
trusts in, 26-27 202-203
CJEU. See Court of Justice of the real covenants in, 25
European Union real servitudes in, 24-25
Clean Development Mechanism, Kyoto remedies in, 139
Protocol (CDM), 93 tangible goods in, 135-139
climate change policy, cross-border trusts in, 26
land deals and, 93 common property, ownership and,
closed list (numerus clausus), 16, 18-28 19-20
civil law and, 134-158 competences, EU and, 66-67, 108
third-party applicability and, Comprehensive Economic and Trade
- Agreement (CETA), 115-116
collateral conflict of laws, 35
civil law and, 227-228 adjudicative institutions and, 52
common law and, 225, 227-228 conflicting transactions and, 160
digital assets as, 231-232 EU and, 35, 65-70
domain names as, 232 insolvency and, 69-70, 263-266,
European Union Financial Collateral 273
Directive and, 252-253 intellectual property and, 196-197,
intellectual property as, 229-231 216, 250
investment securities as, 229 land law and, 123
land as, 224-226 lex rei sitae and, 148-157
monetary claims as, 227 matrimonial property and, 64,
non-possessory pledge and, 227 68-69, 245-246
patents as, 230 monetary claims and, 249-250
security interests and, 224-232 security interests and, 244-250, 273
tangible goods as, 226-227 succession and, 64, 67-69
UCC on, 228-229 supranational institutions and, 46,
UK and, 225, 227-228, 230 63-70
COML. See centre of main interests treaties and, 53
Common Court of Justice and conflict resolution, domestic
Arbitration (CCJA), 82-84 institutions and, 44-45. See also
common law dispute resolution
bailment in, 22-23 conflicting transactions, 157-168
bankruptcy in, 136 civil law and, 159
bulk transfers in, 138-139 common law and, 159
collateral in, 225, 227-228 conflict of laws and, 160
conflicting transactions in, 159 cultural property and, 158, 160-168
data and digital assets in, 202-203 France and, 159
easements in, 24-25 Germany and, 159
equitable servitudes in, 25 good-faith buyers and, 159-160, 162,
equity in, 29, 135-137, 140-141 164
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conflicting transactions (cont.)
nemo dat quod non habet principle
and, 158
UK and, 159
US and, 159-162
consent, data protection and, 208
consignments, 233
constitutional property law, 30-32
Germany and, 31
public interest in, 31
South Africa and, 31, 100
contract law
China and, 101
party autonomy and, 15-16
smart contracts and, 205, 213
Convention on the Law Applicable to
Certain Rights in Respect of
Securities Held with an
Intermediary, 156-157
copyrights
Berne Convention and, 188-189
TRIPS and, 188-189
corporations. See also multinational
corporations
asset portioning and, 144-146
EU and, 153-154
incorporation theory and, 153, 171
lex rei sitae and, 153-155
lex societatis and, 153-155
as nexus of property, 144-146
real-seat theory and, 153-154
separate legal entity and, 144-146,
171
Court of Justice of the European Union
(CJEU), 75-76
data protection and, 206-207
EU Charter and, 110-111
freedom of establishment and,
154-155
Google Spain SL v. Gonzdlez in, 206
Konle v. Republic of Austria in, 109
land law and, 108-111
lex rei sitae and, 248-249
proportionality and, 109
Reisch v. Mayor of Salzburg in, 109
Cross-Border Insolvency Protocol for
the Lehman Brothers Group of
Companies, 269-270, 274

cross-border land deals, 91-125
biofuel and, 93-94
climate change policy and, 93
displacement caused by, 95-96
food supply and, 91-93
formalization of property rights and,
96
information costs and, 112-113
cross-border ordering. See also specific
topics
data and digital assets and, 205-212
property law requiring, 4
cross-border positions, in banks,
130-131
cross-border property norms,
supranational institutions and,
53-89
cross-border transfer of goods,
126-133
digital economy and, 131-133
WTO and, 126-127
cryptocurrencies
bankruptcy and, 204
Bitcoin as, 175, 204
decentralization and, 212-214
IRS and, 204
smart contracts for, 205
crystallization, floating charges and,
237
cultural property, 169
approximation and, 73-74
conflicting transactions and, 158,
160-168
cross-border return of, 162-168
European Directive on the Return of
Cultural Objects Unlawfully
Removed from the Territory of a
Member State, 2014, on, 166-167
good-faith buyers and, 162, 164
ICOM Code of Ethics for Museums
on, 167
soft law and, 167-168
UNESCO Convention, 1970, on,
163-165
UNESCO - UNIDROIT Model
Legislative Provisions on State
Ownership of Undiscovered
Cultural Objects, 2011, on, 167
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UNIDROIT and, 62, 73-74
UNIDROIT Convention, 1995, on,
164-167
culture
good-faith buyers and, 33-34
interstate differences in property law
and, 33-34
customary norms
sovereignty and, 47-48
supranational institutions and,
47-48

Dari-Mattiacci, Giuseppe, 33-34,
158-159
data and digital assets, 6-7, 199-214.
See also cryptocurrencies
access, use, and control of, 201-202
as collateral, 231-232
common law and, 202-203
cross-border ordering of, 205-212
describing and delineating, 200-201
digital feudalism and, 202
domain names as, 209-212, 232
Germany and, 203
as object of property rights, 200-205
data protection, 205-209
CJEU on, 206-207
consent and, 208
EU and, 206-209
GDPR and, 207-208
right of access and, 208
right to be forgotten and, 208
Schrems v. Data Protection
Commissioner (Ireland) and, 207
US and, 208-209
DCEFR. See European Draft Common
Frame of Reference
De Soto, Hernando, 221-222
dead capital, 222
decentralization, cryptocurrencies and,
212-214
declarative international instruments,
supranational institutions and,
54-56
deprivation of property, European
Convention on, 78-79, 105
developing economies, security
interests and, 221-222

development
CDM and, 93
UNCTAD and, 59-60
digital economy, 131-133
digital feudalism, 202
Dinwoodie, Graeme, 196
displacement, cross-border land deals
causing, 95-96
dispute resolution. See also
International Centre for
Settlement of Investment Disputes
Berne Convention and, 178
BITs and, 85-86
domain names and, 211
ISDS as, 129-130
Paris Convention and, 178
third-party applicability and, 16-17
TRIPS and, 73, 184-185
UDRP and, 211
Dispute Settlement Body, of WTO
(DSB), 45-72, 184185
distributed ledger technology (DLT),
212-213
domain names, 209-212
as collateral, 232
dispute resolution and, 211
ICANN and, 210-211
registries and, 210-211
UDRP and, 211
US and, 209-212
domestic institutions, 42-45
conflict resolution and, 44-45
legal norms and, 42-43
sovereignty and, 43-44
Dreyfuss, Rochelle, 196
DSB. See Dispute Settlement Body,
of WTO
Dutch Supreme Court, 17, 244

EAPO. See Eurasian Patent
Organization

easements, common law and, 24-25

ECHR. See European Court of Human
Rights

enforcement, harmonization and,
197-198

English Court of Appeal, 202-203, 232

EPO. See European Patent Office
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equitable servitudes, in common law, European Patent Office (EPO), 86,

25 181-182, 199
equity European Unified Patent, 86-87,
common law and, 29, 135-137, 186-188, 216
140-141 European Union (EU), 5, 65-66. See

land and, 29
monetary claims and, 140-141
EU. See European Union
EU Charter. See Charter of
Fundamental Rights of the
European Union
EU Council Regulation, 245-246
EU Emissions Trading System, 12
EU Insolvency Regulations, 2-3,
263-266
EU Rome I Regulation, 244-245
EUIPO. See European Union
Intellectual Property Office
Eurasian Patent Organization (EAPO),
181
Eurohypothec, 112
European Convention for the
Protection of Human Rights and
Fundamental Freedoms
(European Convention), 10,
77-79, 105
deprivation of property and, 78-79,
105
land law and, 103-108
European Court of Human Rights
(ECHR), 36-37
J. A. Pye (Oxford) Ltd v. United
Kingdom in, 106, 125
James v. United Kingdom in, 78, 104
land law and, 103-108
Lindheim v. Norway in, 106-107
margin of appreciation and, 78-79,
104-107
new property and, 27-28
Sporrung v. Sweden in, 78, 104
supranationalism and, 77-79
European Directive on the Return of
Cultural Objects Unlawfully
Removed from the Territory of a
Member State, 2014, 166-167
European Draft Common Frame of
Reference (DCFR), 242-243

also Court of Justice of the
European Union; Treaty on the
Functioning of the European
Union

CETA and, 115-116

COMI and, 69-70

competences of, 66-67, 108

conflict of laws and, 35, 65-70

corporations in, 153-154

data protection in, 206-209

EPO and, 86, 181-182, 199

EU Charter and, 75-76, 110-111

European Directive on the Return of
Cultural Objects Unlawfully
Removed from the Territory of a
Member State, 2014, and, 166-167

GDPR and, 207-208

harmonization and, 75-77, 108-111

human rights conventions and,
10-11

incorporation theory and, 154-155

insolvency in, 69-70

internal market in, 67, 76-77

jurisdiction of, 40

land law and, 108-113, 123

matrimonial property and, 11-12,
35, 68-69, 245-246

mortgage-based securitization and,
112-113

succession and, 67-69

supranationalism and, 75-79, 199

trade secrets and, 194-195

TRIPS and, 189

TTIP and, 115

European Union Financial Collateral

Directive, 252-253

European Union Intellectual Property

Office (EUIPO), 182, 191-192,
199

EU-US Privacy Shield Framework

(Privacy Shield Framework),
208-209
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Facebook, 203, 207
factoring, receivables financing and,
219
fair and equitable treatment, land law
and, 114
FDI. See foreign direct investment
flex crops, 93
floating charges
civil law and, 138
common law and, 137-138, 237
crystallization and, 237
UCC on, 137, 237
UK and, 137, 219, 237
food supply
cross-border land deals and, 91-93
FDI and, 92-93
foreclosure, 225-226
foreign assets, MNCs and, 131-133
foreign direct investment (FDI)
food supply and, 92-93
scope of, 127-128
foreign earnings, MNCs and, 132-133
foreign investment, land law and,
113-117
foreign sales, MNCs and, 131-133
Foreign Sovereign Immunities Act
(FSIA), 161
formalization of property rights, cross-
border land deals and, 96
forum shopping, cross-border
incorporation theory and, 154
MNCs and, 128-130
France
conflicting transactions in, 159
intellectual property in, 230
monetary claims in, 141-143, 151
ownership in, 29-30
state intervention and, 33
free trade agreements (FTAs), 10,
129-130
freedom of establishment, CJEU on,
154-155
FSIA. See Foreign Sovereign
Immunities Act
FTAs. See free trade agreements
full protection and security, land law
and, 114-115

functional considerations, normative
considerations versus, 40-41
future assets, civil law and, 137

GATT. See General Agreement on
Tariffs and Trade
GCC Patent Office. See Patent Office of
Cooperation of the Council for the
Arab States of the Gulf
GDPR. See General Data Protection
Regulation, EU
General Agreement on Tariffs and
Trade (GATT), 45-72, 185
General Data Protection Regulation,
EU (GDPR), 207-208
geographical indications, TRIPS and,
192-193
Germany
conflicting transactions in, 159
constitutional property law in,
31
data and digital assets in, 203
monetary claims in, 141, 143, 151
mortgages in, 225-226
ownership in, 20-21, 30
reservation of title in, 138
security interests in, 234-235
social obligation norm in, 31
state intervention and, 33
global commons, 12
globalization. See specific topics
globalization, backlash against, 1-2
Goldschmidt, Chanan, 33
good-faith buyers, 11
conflicting transactions and,
159-160, 162, 164
cultural property and, 162, 164
culture and, 33-34
lex rei sitae and, 150-152
Google Spain SL v. Gonzilez, 206
Guerriero, Carmine, 33-34, 158-159

Hague Conference on Private
International Law (HCCH),
63-65

matrimonial property, 64
succession and, 64
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Hague System, 179, 190-191
harmonization. See also Organization
for the Harmonization of Business
Law in Africa
enforcement and, 197-198
EU and, 75-77, 108-111
insolvency and, 221-223
intellectual property and, 197-198,
215-216
negative versus positive, 75-77,
108-111
security interests and, 221-223
Hart, H. L. A,, 43-44
HCCH. See Hague Conference on
Private International Law
hire-purchase agreements, 233
historical origins, interstate differences
in property law and, 28-30
housing reform, China and,
101-102
human rights, land and, 96-97,
117-122
human rights conventions, 10-11, 18

ICANN. See Internet Corporation for
Assigned Names and Numbers
ICC. See International Chamber of
Commerce
ICOM Code of Ethics for Museums,
167
ICSID. See International Centre for
Settlement of Investment Disputes
ICT. See information and
communications technology
ITAs. See international investment
agreements
in personam, third-party applicability
versus, 13-14
In re: Hashfast Technologies LLC,
204
in rem. See third-party applicability
incomplete institutions, 45-46
incorporation theory
corporations and, 153, 171
EU shifting toward, 154-155
forum shopping, cross-border, and,
154
UK and, 154

India, Supreme Court of
Novartis v. Union of India in, 39,
198, 215-216
TRIPS and, 39, 198, 215-216
indigenous peoples. See traditional land
tenure
industrial designs
EUIPO and, 191
Hague System and, 179, 190-191
TRIPS and, 189-190
information and communications
technology (ICT), 131-132
information costs, cross-border land
deals and, 112-113
insolvency, 7-9, 217-223, 255-274
approximation and, 266-267
Canada and, 270-272
conflict of laws and, 69-70, 263-266,
273
EU and, 69-70
EU Insolvency Regulations and, 2-3,
263-266
harmonization and, 221-223
investment securities and, 147-148,
157
Lehman Brothers and, 268-270, 274
lex rei sitae and, 149
liquidation and, 257
MNCs and, 220-221
monetary claims and, 140
mortgage-based securitization and, 9
Nortel and, 270-272, 274
OHADA and, 82-83, 263, 266-267
priorities among creditors
established in, 221, 235-237,
255-272
pro rata allocation principle and,
271-272
registration and, 234
reorganization and, 257
reservation of title and, 233, 257-258
soft law and, 261-263, 273-274
sovereignty and, 259
supranationalism and, 82-83,
267-272, 274
synchronization, bottom-up, and,
268-272, 274
territorialism and, 258-259
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third-party applicability and, 2-3, 15,
70, 265
UNCITRAL and, 60-61, 70,
261-262, 267-268
UNCTAD Model Law and, 262-263,
273-274
universalism and, 258-261, 273
US and, 259-260, 263, 268-272
institutional analysis, 40
institutional incompleteness,
Sawhoyamaxa case and, 121-122
intellectual property, 6-7, 11, 172-199.
See also industrial designs; patents;
trade secrets; trademarks; Trade-
Related Aspects of Intellectual
Property Rights Agreement
acquis and, 196
Apple and, 174-175
approximation and, 71-73
ARIPO and, 180
Berne Convention and, 172-173,
177-178, 188
BOIP and, 180
as collateral, 229-231
conflict of laws and, 196-197, 216,
250
copyrights as, 188-189
EUIPO and, 182, 191-192, 199
France and, 230
geographical indications as, 192-193
harmonization and, 197-198,
215-216
MNCs and, 173-175
national treatment and, 173, 178
OAPI and, 179-180
Paris Convention and, 172-173,
177-178, 191, 194
sequential/simultaneous applications
and, 178-182
soft law and, 195-196, 216
supranationalism and, 199, 216
UK and, 230
Inter-American Commission on
Human Rights, 80
Inter-American Court of Human
Rights, 80
land law and, 118-122
Sawhoyamaxa case in, 118-122

interdisciplinary analysis, 38-39
intermediaries, investment securities
and, 146-148, 156-157
internal market
EU and, 67, 76-77
TFEU on, 108
Internal Revenue Service, US (IRS),
cryptocurrencies and, 204
International Centre for Settlement of
Investment Disputes (ICSID), 85
land law and, 113-115
Metalclad Corp. v. United Mexican
States in, 113-114
Von Pezold v. Republic of Zimbabwe
in, 114-115
International Chamber of Commerce
(ICC), 49-50
International Institute for the
Unification of Private Law
(UNIDROIT), 61-62
cultural property and, 62, 73-74
UNIDROIT Convention, 1995, and,
164-167
international investment agreements
(I1As), 129-130
International Property Rights Index
(IPRI), 33
Internet Corporation for Assigned
Names and Numbers (ICANN),
210-211
interstate differences in property law,
persistence of, 28-34
culture and, 33-34
historical origins and, 28-30
legal origins and, 32-33
Investment Policy Framework for
Sustainable Development, 59-60
investment securities, 6, 143-148, 170-171
as collateral, 229
insolvency and, 147-148, 157
intermediaries and, 146-148, 156-157
lex rei sitae and, 153-157
owners of, 143-146
repurchase agreements and, 233
as tradable assets, 146
US and, 147, 155-156
investor-state dispute settlement
(ISDS), 129-130
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IPRI. See International Property Rights EU and, 108-113, 123

Index

Ireland. See Schrems v. Data Protection
Commissioner (Ireland)

IRS. See Internal Revenue Service, US

ISDS. See investor-state dispute
settlement

J. A. Pye (Oxford) Ltd v. United
Kingdom, 106, 125

James v. United Kingdom, 78, 104

Jonathan Dixon v. The Queen, 203

jurisdiction, of EU, 40. See also
competences

Kelsen, Hans, 42-43

Konle v. Republic of Austria, 109

Kremen v. Cohen, 210

Kyoto Protocol. See Clean
Development Mechanism, Kyoto
Protocol

La Porta, Rafael, 32-33
land, 6, 91-125. See also cross-border
land deals
blockchain technology for, 214
as collateral, 224-226
equity and, 29
housing reform and, 101-102
market-plus approach to, 95-96
rights-based approach to, 96-97,
117-122
third-party applicability, 14

UN Special Rapporteur on the Right

to Food on, 97
land grabs
Africa and, 94-95
China and, 94
neo-colonialism and, 94-95
land law
adjudicative institutions and, 125
adverse possession law as, 106
approximation and, 124
Australia and, 117
BITs and, 113-122
China and, 100-102
CJEU and, 108-111
conflict of laws and, 123
ECHR and, 103-108

European Convention and, 103-108
fair and equitable treatment and, 114
foreign investment and, 113-117
full protection and security and,
114-115
ICSID and, 113-115
Inter-American Court of Human
Rights and, 118-122
lex rei sitae and, 111-113, 123, 125,
148
mortgages in, 224-226
as national construct, 98-103
normative fragmentation and,
120-121, 125
registries and, 124
South Africa and, 99-100
Soviet republics, former, and, 99-100
supranational constitutionalism and,
103-108
supranationalism and, 124-125
third-party applicability and,
111-113, 121-125
traditional land tenure and, 117-122
Land Matrix, 38, 91
land tenure system, UK and, 98-99
leases
civil law and, 22
finance, 233
legal norms
basic, 42-43
domestic institutions and, 42-43
secondary, 43
legal origins, interstate differences in
property law and, 32-33
legislatures, third-party applicability
requiring, 51-52
Lehman Brothers, insolvency and,
268-270, 274
lex mercatoria, 49-50
lex rei sitae, 6, 17, 148-157
bulk transfers and, 149, 152, 170
CJEU and, 248-249
common law and, 150
conflict of laws and, 148-157
corporations and, 153-155
good-faith buyers and, 150-152
insolvency and, 149
investment securities and, 153-157
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land law and, 111-113, 123, 125,
148
monetary claims and, 151-152,
170
mortgages and, 9, 218
negotiable instruments and, 131-153
public policy exception and, 150
security interests and, 246-249
tangible goods and, 149-151,
246-249
trusts and, 141-151
lex societatis, corporations and, 153-155
liberalization, 126
Licht, Amir, 33
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American Court of Human Rights
CCJA and, 82
insolvency and, 82-83, 263, 266-267

INDEX

supranationalism and, 81-84
Uniform Acts by, 82-84
Organization of American States (OAS)
American Convention on Human
Rights and, 79-80
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Germany and, 20-21, 30
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China and, 176
as collateral, 230
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EPO and, 86, 181-182, 199
European Unified Patent and, 86-87,
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TRIPS and, 185-186, 198
PCT. See Patent Cooperation Treaty

@© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108425124
www.cambridge.org

Cambridge University Press

978-1-108-42512-4 — Property Law in a Globalizing World

Amnon Lehavi
Index
More Information

INDEX

personal servitudes, 23-24
civil law and, 23
common law and, 23-24
usufruct as, 23
PMSIs. See purchase money security
interests
Pollock, F., 98
portfolio financing
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202-203
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235-237, 255-272
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PMSIs and, 236-237
security interests and, 235-237
Privacy Shield Framework. See EU-US
Privacy Shield Framework
private ordering
supranational institutions and,
49-50
third-party applicability limiting,
2-3,15-17,51
pro rata allocation principle,
271-272
property law. See specific topics
proportionality, 31, 109
proprietary interests, 7-8
proprietary status, monetary claims
and, 140-141
public interest, constitutional property
law and, 31
public policy exception, lex rei sitae
and, 150
public/private interface, 13-18
supranational institutions and,
52-53
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(PMSIs)
Australia and, 237
Canada and, 236-237
priorities among creditors and,
236-237
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qualitative analysis, quantitative
analysis versus, 37-38

quantitative analysis, qualitative
analysis versus, 37-38

real covenants, in common law, 25
real servitudes, 24-25
civil law and, 24
common law and, 24-25
easements as, 24-25
equitable servitudes as, 25
real covenants as, 25
real-seat theory, corporations and,
153-154
receivables. See monetary claims
receivables financing
factoring and, 219
security interests and, 219-220
regional offices, for sequential/
simultaneous applications,
179-182
registration
insolvency and, 234
mortgages and, 245
security interests and, 228-231,
234-235, 240, 242-243, 251,
253-255
registries, 41. See also blockchain
technology
aircraft, 52, 87-89, 253-255
domain names and, 210-211
land law and, 124
security interests and, 87-89
supranationalism and, 87-89
Reisch v. Mayor of Salzburg, 109
remedies
civil law and, 139
common law and, 139
tort law and, 139
UK and, 139
reorganization, insolvency and, 257
Republic of Austria v. Altmann,
160-162
repurchase agreements, 233
reservation of title, 248-249
civil law and, 134-135
Germany and, 138
insolvency and, 233, 257-258
right of access, data protection and, 208
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right to be forgotten, data protection supranationalism and, 253-255,
and, 208 274
Russia, 39, 260 TFEU and, 238
transposition and, 238, 247
Sawhoyamaxa case, 118-122 UCC on, 222, 228-229, 231, 235,
Schoenberg, Randol, 162 240-241, 249
Schrems v. Data Protection UNCITRAL Model Law on Secured
Commissioner (Ireland), 207 Transactions and, 239-241, 247,
Schwartz, Shalom, 33 249-250
Securities Investor Protection separate legal entity, corporations and,
Corporation (SIPC), 147 144-146, 171
Securities Uniform Act. See OHADA sequential/simultaneous applications
Uniform Act on Organizing intellectual property and, 178-182
Securities regional offices for, 179-182
security interests, 7-8, 25-26, 217-255,  Shleifer, Andrei, 32-33
272-274. See also mortgages; SIPC. See Securities Investor Protection
purchase money security interests Corporation
approximation and, 250-253 smart contracts
Australia and, 228-229, 235 blockchain technology and, 213
Cape Town Convention and, cryptocurrencies and, 205
253-255 social obligation norm, Germany and,
civil law and, 134-135 31
collateral and, 224-232 soft law, 35-37, 171. See also best
conflict of laws and, 244-250, 273 practices, guidelines and model
DCEFR on, 242-243 laws
developing economies and, acquis as, 196
221-222 cultural property, return of, and,
European Union Financial Collateral 167-168
Directive and, 252-253 declarative international instruments
functional versus formalistic as, 54-56
approaches to, 232-235 insolvency and, 261-263, 273-274
Germany and, 234-235 intellectual property and, 195-196,
harmonization and, 221-223 216
lex rei sitae and, 246-249 security interests and, 239-243,
liens and, 25-26 273-274
Mexico and, 242 supranational institutions and, 46,
OAS and, 241-242 53-62
OHADA and, 251-252 South Africa, 39
ownership versus, 220 constitutional property law in, 31,
portfolio financing and, 219-220 100
POSSessory versus non-possessory, 25 land law in, 99-100
priorities among creditors and, sovereignty
235-237 Berne Convention and, 177-178
receivables financing and, 219-220 customary norms and, 47-48
registration and, 228-231, 234-235, domestic institutions and, 43-44
240, 242-243, 251, 253-255 insolvency and, 259
registries and, 87-89 Paris Convention and, 177-178
soft law and, 239-243, 273-274 popular, 43-44, 48
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supranational institutions and,
46-48
treaties and, 47
Soviet republics, former, land law and,
99-100
Soviet Union, Universal Declaration of
Human Rights and, 54-55
Spain. See Google Spain SL v. Gonzdlez
Sporrung v. Sweden, 78, 104
state intervention
France and, 33
Germany and, 33
UK and, 32-33
states, government as inherent feature
of, 42
stock exchanges, MNCs using foreign,
128-129, 155-156
succession
conflict of laws and, 64, 67-69
EU and, 67-69
HCCH and, 64
third-party applicability and, 68
supranational constitutionalism, land
law and, 103-108
supranational institutions, 5, 40,
45-90
approximation and, 46, 71-74
conflict of laws and, 46, 63-70
cross-border property norms and,
53-89
customary norms and, 47-48
declarative international instruments
and, 54-56
popular sovereignty and, 48
private ordering and, 49-50
public/private interface and, 52-53
soft law and, 46, 53-62
sovereignty and, 46-48
supranationalism and, 46, 53,
74-89
third-party applicability and, 50-53
top-down versus bottom-up, 48-50
treaties and, 47
supranationalism, 36-37, 171
adjudicative institutions and, 52
American Convention on Human
Rights and, 79-80
BITs and, 84-86

Cape Town Convention and, 88-89,
253-255
ECHR and, 77-79
EU and, 75-79, 199
European Directive on the Return of
Cultural Objects Unlawfully
Removed from the Territory of a
Member State, 2014, and, 166-167
European Unified Patent and, 86-87,
216
insolvency and, 82-83, 267-272,
274
intellectual property and, 199, 216
land law and, 124-125
1970 UNESCO Convention and, 164
OHADA and, 81-84
registries and, 87-89
security interests and, 253-255, 274
supranational institutions and, 46,
53, 74-89
UNIDROIT Convention, 1995, and,
165
Supreme Court, US
Morrison v. National Australia Bank
Ltd. in, 155-156
Republic of Austria v. Altmann in,
160-162
Sweden, 214
synchronization, bottom-up,
insolvency and, 268-272, 274

tangible goods, 6, 111-112, 134-139
blockchain technology for, 214
civil law and, 135-158
as collateral, 226-227
common law and, 135-139
lex rei sitae and, 149-151, 246-249
territorialism, insolvency and,
258-259
Teubner, Gunther, 49
TFEU. See Treaty on the Functioning of
the European Union
third-party applicability, 2-4, 13-15,
89-90
adjudicative institutions required by,
52
blockchain technology and, 213, 216
civil law and, 14
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third-party applicability (cont.)

closed list and, 3-5

dispute resolution and, 16-17

EU Insolvency Regulation and,
265

EU Rome I Regulation on,
244-245

insolvency and, 2-3, 15, 70, 265

land and, 14

land law and, 111-113, 121-125

legislatures required by, 51-52

matrimonial property and, 64

party autonomy and, 244-246

in personam versus, 13-14

private ordering limited by, 2-3,
15-17, 51

succession and, 68

supranational institutions and,
50-53

tort law, remedies and, 139

tradable assets, investment securities as,

146
tradable emission allowances, 12
trade secrets
EU and, 194-195
Paris Convention and, 194
TRIPS and, 194-195
US and, 194-195
trademarks
EUIPO and, 192, 199
Madrid system and, 191-192
Paris Convention and, 191
TRIPS and, 191
Trade-Related Aspects of Intellectual
Property Rights Agreement
(TRIPS), 7, 35-36, 71-73, 177,
215-216
copyrights and, 188-189
dispute resolution and, 73, 184-185
EU and, 189
geographical indications and,
192-193
India, Supreme Court of, and, 39,
198, 215-216
industrial designs and, 189-190
minimum protection standards set
by, 183-184
patents and, 185-186, 198

trade secrets and, 194-195
trademarks and, 191
US and, 184, 189
traditional land tenure, 117-122
Transatlantic Trade and Investment
Partnership (TTIP), 115
transposition, security interests and,
238, 247
treaties. See also bilateral investment
treaties
approximation and, 53
conflict of laws and, 53
sovereignty and, 47
supranational institutions and, 47
Treaty on the Functioning of the
European Union (TFEU), 66-68,
76-77, 110
internal market and, 108
security interests and, 238
TRIPS. See Trade-Related Aspects of
Intellectual Property Rights
Agreement
trusts
civil law and, 26-27
common law and, 26
lex rei sitae and, 141-151
TTIP. See Transatlantic Trade and
Investment Partnership
Turkey, 105

UCC. See Uniform Commercial Code

UDRP. See Uniform Domain Name
Dispute Resolution Policy

UK. See United Kingdom

UN. See United Nations

UN Declaration on the Rights of
Indigenous Peoples, 55-56

Canada on, 56

UN Special Rapporteur on the Right to
Food, 97

UNCITRAL. See United Nations
Commission on International
Trade Law

UNCITRAL Model Law on Cross-
Border Insolvency, 267-268

UNCITRAL Model Law on Secured
Transactions, 239-241, 247,
249-250
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UNCTAD. See United Nations
Conference on Trade and
Development

UNCTAD Model Law on Cross-Border
Insolvency (UNCTAD Model
Law), 262-263, 273-274

UNESCO Convention on the Means of
Prohibiting and Preventing the
Ilicit Import, Export and Transfer
of Ownership of Cultural
Property, 1970 (UNESCO
Convention, 1970), 163-165

UNESCO - UNIDROIT Model
Legislative Provisions on State
Ownership of Undiscovered
Cultural Objects, 2011, on,

167

UNIDROIT. See International Institute
for the Unification of Private Law

UNIDROIT Convention on
International Interests in Mobile
Equipment and the Protocols to
the Convention (Cape Town
Convention), 37

security interests and, 253-255
supranationalism and, 88-89,
253-255

UNIDROIT Convention on Stolen or
Illegally Exported Cultural
Objects, 1995 (UNIDROIT
Convention, 1995), 164-167

Uniform Acts, OHADA, 82-84

Uniform Commercial Code (UCC)

bulk transfers in, 138
collateral in, 228-229
floating charges in, 137, 237
monetary claims in, 142-143,
152
security interests in, 222, 228-229,
231, 235, 240-241, 249

Uniform Domain Name Dispute
Resolution Policy (UDRP),

211

United Kingdom (UK), 65, 136

adverse possession law in, 106

collateral in, 225, 227-228,
230

conflicting transactions in, 159

English Court of Appeal in, 202-203,
232
floating charges in, 137, 219, 237
incorporation theory and, 154
intellectual property in, 230
J. A. Pye (Oxford) Ltd v. United
Kingdom and, 106, 125
James v. United Kingdom and, 78,
104
land tenure system in, 98-99
monetary claims in, 142-143,
151-152, 227-228
mortgages in, 225, 228
negotiable instruments in, 153
ownership in, 21, 28-29
remedies in, 139
state intervention and, 32-33
United Nations (UN), 54-56
UNESCO Convention, 1970, and,
163-165
UNESCO - UNIDROIT Model
Legislative Provisions on State
Ownership of Undiscovered
Cultural Objects, 2011, and,
167
United Nations Commission on
International Trade Law
(UNCITRAL), 60-61, 70,
261-262, 267-268
United Nations Conference on Trade
and Development (UNCTAD)
development and, 59-60
Investment Policy Framework for
Sustainable Development by,
59-60
United States (US). See also Uniform
Commercial Code
conflicting transactions in, 159-162
data protection in, 208-209
domain names and, 209-212
FSIA and, 161
insolvency in, 259-260, 263, 268-272
investment securities in, 147,
155-156
IRS in, 204
ownership in, 29
Privacy Shield Framework and,
208-209
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United States (US) (cont.)
SIPC in, 147
trade secrets and, 194-195
TRIPS and, 184, 189
TTIP and, 115
Universal Declaration of Human
Rights, 54-55, 103
universalism, 41
asymmetric, 259-260
insolvency and, 258-261, 273
urbanization, China and, 102
US. See United States
usufruct, 23

van Erp, Sjef, 123
Von Pezold v. Republic of Zimbabwe,
114-115

Washington Consensus, 221-223
WIPO Arbitration and Mediation
Center, 211
World Trade Organization (WTO),
71-73. See also Trade-Related
Aspects of Intellectual Property
Rights Agreement
cross-border transfer of goods and,
126-127
DSB of, 45-72, 184-185
top-down approach of, 48-49

Your Response Ltd. v. Datateam
Business Media Ltd., 202-203, 232

Zimbabwe. See Von Pezold v. Republic
of Zimbabwe
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