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complementarity and, 226
dilemmas with, 238-246
for human rights, 241-242
discretion and, 232
through enforcement of sentences, 242-246
through extradition, 233
failures of, 237-238
in financial investigations, 240
through freezing and seizure of assets, 239-240
gaps in, 238-246
in legal frameworks, 238-241
horizontal regimes, 232-233
in hybrid courts, 239
in internationalized courts, 239
in hybrid courts, 239
in ICTR, 242-243
in ICTY, 234-235, 241-242, 245-246
between intergovernmental organizations, 236
in inter-state relations, 230-231
judicial, 233

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108423205
www.cambridge.org

Cambridge University Press
978-1-108-42320-5 — A Critical Introduction to International Criminal Law
Carsten Stahn

Index

More Information

Index

in mixed ICC regimes, 235-238
models of, 231-238
between non-states, 236
political offence exceptions, 232-233
reciprocity and, 232
reverse, 236
in South African cases, 238
state sovereignty and, 232-241
vertical approach to, 233-235
in hybrid courts, 239
in internationalized courts, 239
COPLA. See Criminal Court for Latin America
and the Caribbean Against Transnational
Organized Crime
core crimes, 32. See also aggression; crimes against
humanity; genocide; war crimes
corruption, 105-107, 416-417
crimes against environment, 20, 108-110
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Durkheim, Emile, 17. See also expressivism
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enemy concept, in international criminal law,
419-420
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Convention against Enforced Disappearance,
20-21
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ne bis in idem principle, fraudulent trial exception,
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under ‘Night and Fog’ decree, 65-66
as state crime, 67
enforcement, impediments to, 247-266. See also
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ne bis in idem principle, 247
downward effect, 249
international protections, 248-249
ordinary crime exception, 248
transnational application, 249-250
upward effect, 248
pardons, 265-266
humanitarian, 266
equality, as legal principle, 282-283
equality of arms principle, 273-276, 284-285
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243-244, 296-297
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admissibility of, 343-345
chain of custody for, 336
circumstantial, 336
defence strategies for, 287
direct, 336
duty to disclose, 281
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exclusion of, 343-345

Framework Decision on the Freezing of Property
and Evidence, 211
fruit of the poisonous tree doctrine, 344
gathering of, 276, 337-345
hearsay, 285-286
illegally obtained, 344-345
linkage, 336-337
new technologies for, legal issues with, 339-343
open source material, 341-343
types of, 337-339
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digital evidence, 338-339
documentary, 337-338
physical evidence, 338
witness testimony, 338
victims and, presentation by, 312-313
exclusion of evidence, 343-345
expeditiousness, 412-426
expert witnesses, 318
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in punishment rationales, 384-385
expressivist justice, 13
extradition, cooperation through, 233
Extraordinary African Chambers (EAC), 204-206
Extraordinary Chambers in the Courts of
Cambodia (ECCC), 2, 202-204, 263-264
establishment of, 275
Khmer Rouge and, 202-203
politicization of, 203
victims’ role in, 305-306
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fact-finding
case building through, 336
by judges, 292-295
fair trials, as right, 275
through criminal justice procedures, 273
fairness, 412-426
of criminal justice procedures, 274-275
in criminal law, 10
famine-related crimes, 110-113
accountability for, 111
by Khmer Rouge, 110-111
in Somalia, 110-111
starvation, as war crime, 111-112
Ferencz, Benjamin, 162-163
‘fight against impunity,” 1-2, 424
Global South and, 3
to silence political opposition, 5
financing of terrorism, 29-31, 240
Fletcher, Georg, 118, 124-125
forced marriage, 72-73
forced pregnancy, 64
forced sterilization, 64
forgiveness, 179
Framework Decision on the Freezing of Property
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terrorism and, 30
freezing and seizure of assets, 239-240
fruit of the poisonous tree doctrine, 344
Fujimuro, Alberto, 189
functional immunity, 250-253

gacaca trials, 219-220
Garcia-Sayan, Diego, 265
Garraway, Charles, 95
gender-based violence, 6265
ad hoc tribunals for, 62
reproductive violence as, 64
Geneva Conventions. See specific conventions
genocide, 32-51
apartheid and, 68
Armenian, 19, 70
biological destruction in, 37, 44-47
Convention on the Prevention and Punishment of
the Crime of Genocide, 20, 159
crimes against humanity compared to, 52
cultural, 46-47
defined, 32-33
forced transfer and, 44-46
as hate crime, 34-35
ICJ on, 20-33
ICTY and, development of laws against, 37
ILC on, 43-45
incitement to, 47-50
Brandenburg test for, 49
ICTR and, 47-50
inferred intent and, 41-43
intent and, 44-46
inferred, 41-43
specific, 37-39
Jelisi¢ case, 38-39
Katyn massacre, 35-36
by Khmer Rouge, 36
knowledge-based approach to, 43-44
Krsti¢ case, 40
Lemkin on, 33-34
localized, 3941
malum in se, 19
nature of, 34-35
new law on, 50-51
Nuremberg trials and, 33-34
objective interpretation of
of ethnicity, 36-37
specific intent in, 38-39
origins of, 33-34
othering and, 35
physical destruction in, 37, 44-47
against protected groups, 35-37
rape as, 37
realistic intent test, 39

in Rwanda, 36-37, 47-50
Akayesu bench on, 37, 48
biological and physical destruction through, 37
sentencing for, 391-392
specific intent for, 37-39
objective interpretation of, 38-39
subjective interpretation of, 38-39
subjective interpretation of
of ethnicity, 36-37
specific intent in, 38-39
system criminality and, 127
UN Convention on the Prevention and
Punishment of the Crime of Genocide, 34
Genocide case, 126
Gentili, Alberico, 24
German Code of International Crimes, 272
Glasius, Marlies, 183
global accountability, 5
global criminal law, 1
global justice institutions. See also International
Court of Justice; International Criminal
Court; justice models; Nuremberg trials;
specific tribunals
accountability of, 165, 183
ad hoc tribunals and, 165
ambiguity of goals for, 174-182
capacity building through, 180-181, 424
critiques of, 166-173, 266-268
globalization as factor in, 171-172
for imperial justice, 168-171
socio-legal, 172-173
for victors’ justice, 166-168
deterrence of crime through, 175-176
diversification of, 159
enforcement through, 159
governance structures for, 183
historical clarification for, 177-178
historical development of, 160-165
intellectual history, 160-163
hybrid courts, 172
incapacitation by, 176-177
justifications for, 163-165
League of Nations, 161, 164
merits of, 266-268
paradoxes of, 173-183
multi-faceted identity of courts as, 182-183
prevention of crime through, 175-176
principle of complementarity and, 165
prioritisation of goals for, 174
reconciliation through, 178-180
self-reflexivity of, 423-425
as social actors, 182-183
social elites and, 172
sovereignty of, 166
TWAIL and, 9, 169-170
UNWCC, 161-162
Global South, ‘fight against impunity’ and, 3
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duress, 151-155
intoxication, 149-150
mental capacity, 149
self-defence, 150-151
superior orders, 152-153, 155-156
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by association, 286
individualization of, 420-421
presumption of, 283

Habré, Hisséne, 191
Hadden, Tom, 263
Hague Convention, 397
Hague Law, 74
Hariri, Rafiq, 200-201
Harvard Draft Convention, 184
hate crimes, 34-35
hate speech, 49-50. See also incitement to genocide
Hayner, Priscilla, 228-229
Hazan, Pierre, 282
hearsay evidence, 285-286
Heller, Kevin, 21
Hernandez, Concepcion Escobar, 252-253
Hess, Rudolf, 149
Hinga, Sam Norman, 92-93, 218, 288-289
Hola, Barbora, 246, 391-392
horizontal complementarity, 224
horizontal regimes, for cooperation, 232-233
in hybrid courts, 239
in internationalized courts, 239
Houge, Anette Bringedal, 425
human rights. See also international human rights
law
accountability for, 5
American Convention on Human Rights, 21
cooperation dilemmas for, 241-242
criminal justice procedures in conflict with, 275
ICCPR and, 21
ICESCR and, 21
Inter-American Court on Human Rights, 66, 126
international criminal law as response to, 9-10
judicial scrutiny of, absence of, 299
human rights law
cultural relativism, 423-424
international criminal law compared to,
113-114
reparations under, 407
universalism and, 423-424
human shields in combat, 88-89

human trafficking, 26-29
domestic law approaches to, 28-29
in ICC, 27-28
for labour exploitation, 26
Malabo Protocol, 25, 60-61
of migrants, 27
Palermo Protocol and, 26
for sexual exploitation, 26
humanitarian pardons, 266
Hussein, Saddam, 3-4, 91
hybrid courts, 198-202
cooperation in horizontal regimes, 239
as global justice institution, 172
internationalization of, 198-199
prosecutorial independence in, 280
SCSL, 4, 63, 199-200, 245, 263-264
Special Court in the Central African Republic,
197-198
STL, 2, 30, 200-202
hybrid justice, 197-209
after Cold War, 197-198
critiques of, 209-210
institutional design of, 198
internationalized domestic courts, 202-209
EAC, 204-206
ECCC, 2, 202-204, 263-264
Kosovo Specialist Chambers, 204-207
Prosecutor’s Office, 206-207
Special Criminal Court in the Central African
Republic, 204-209
merits of, 209-210
origins of, 197
hybridization, of criminal justice procedures,
270-272
in adversarial systems, 271, 274
in inquisitorial systems, 271

IAC. See international armed conflict

ICC. See International Criminal Court

ICCPR, 21

ICESCR. See International Covenant on
Economic, Social, and Cultural Rights

ICJ. See International Court of Justice

ICRC. See International Committee of the Red
Cross

ICTR. See International Criminal Tribunal for
Rwanda

ICTY. See International Criminal Tribunal for the
Former Yugoslavia

ILC. See International Law Commission

illegally obtained evidence, 344-345

immunities, 247, 250-258

functional, 250-253
in international courts, 255-258. See also specific
courts
conflicting rulings on, 255-256
ICC context, 256-258

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108423205
www.cambridge.org

Cambridge University Press

978-1-108-42320-5 — A Critical Introduction to International Criminal Law
Carsten Stahn

Index

More Information

438 Index

immunities (cont.)
for international crimes, exceptions to, 18, 251—
255
under Malabo Protocol, 212-213
personal, 250, 253-255
tribunal exceptions, 255-258
impartiality
of judges, 293
of prosecutors, 282
imperial justice, 168-171
imperialism. See inherent imperialism
incapacitation, 176-177
incarceration, punishment through, 381-382
for life, 389
incitement to genocide, 47-50
Brandenburg test for, 49
ICTR and, 47-50
Russian response to, 4647
independence, of prosecutors, 278-280
in hybrid courts, 280
individual criminal responsibility, 117-126
contextual elements of, 125
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complicity of, 121
historical development of, 123
limited recognition of, 122123
fairness and, 124-125
ICTY definitions for, 120
justifications of, 123-124
limitations of, 124-126
under Malabo Protocol, 122
methodological approaches to, 118
modes of liability, 133-138
challenges with, 145-146
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inherent imperialism, 170
insider witnesses, 317-318
institutions. See global justice institutions
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definitions of, 16-18
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17
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direct criminalization thesis, 21
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jus puniendi and, 8-9
modern theories of, 8
moral agency as foundation of, 412413
nullum crimen principle and, 15
othering in, 421-422
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process-based justifications of, 429

promotion of rule of law through, 2-3

public goods protection under, 16

public international law and, 8

realist visions of, 89
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as response to human rights violations, 9-10

scope of, 10, 12

as social deterrent, 2

sovereignty paradox and, 414-416

state consent and, 8

state responsibility under, 418

subjects of, 418-419

trends in, 113-116

universality of, 423-424

International Criminal Tribunal for Rwanda

(ICTR), 2, 167. See also genocide
cooperation in, 242-243
on genocide of Tutsis, 36-37
incitement to genocide cases, 47-50

International Criminal Tribunal for the Former

Yugoslavia (ICTY), 2, 4, 22, 39-41, 167.
See also genocide
case selection by, 349-353
clarification of charges, 361-362
cooperation in, 234-235, 241-242, 245-246
judges in, 292, 298
Kovacevi¢ case, 147
modern genocide law, development of, 37
Tadi¢ decision, 76-78, 80, 129, 193, 349-350

international criminal tribunals, 102
international human rights law

humanist dimensions of, 10
international criminal law and, 10

international humanitarian law, 10

war crimes under, 73-75, 87-89

international law

public, 8
TWAIL, 9, 169-170

International Law Association, 161
International Law Commission (ILC),

43-45
aggression as crime under, 99
crimes against environment and, 108
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legitimacy of, 269
war crimes in, 94-95
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situational selection, 346347
comparative foundations for, 332-334
for criminal inquiries, 332-333
judge model, 333-334
macro challenges for, 334-335
networks for, 163
outsourcing, 353-355
confidentiality issues, 353-354
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non liquet, 297
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social ideal types, 295
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judicial orders, for reparations, 401
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confirmation procedures, 367
in trial preparation, 367-368
juridification of victims, 308-309
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for crimes of aggression, 98-100
for ICC, 99-100
of domestic courts, 190-191
of international crimes, 18
universal, 18
in domestic courts, 185-188
in Eichmann case, 185
Israel and, 185
piracy under, 24
Jjus ad bellum, 95
Jus cogens, 253
Jjus contra bellum, 95
Jjus in bello (law of war), 73-74, 95
Jjus puniendi, 8-9, 191, 255
justice. See also global justice institutions; systemic
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alternative forms of, 219-221
definitions of, 13
dimensions of, 425-428
distributive, 13, 427
expressivist, 13
historical foundations of, 7-14
as human right, 2
ideal types of, 13
imperial, 168-171
key goals of, 412-426
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pre-investigative phase; pre-trial stage;
procedures
restorative, 272, 275-276, 384,
426-427
retributive, 13, 165, 426-427
punishment and, 382-383
for victims, 270
victor’s, 166-168
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justice actors, 277-326. See also defence; judges;
prosecutors; victims; witnesses
justice cascade, 2
justice models, 184-221. See also domestic courts;
hybrid justice; systemic interaction
accountability mechanisms in, 213-221
Commissions of Inquiry, 213-216
through investigative bodies, 213-216
reconciliation commissions, 216-219
truth commissions, 216-219
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punishment. See also sentencing
early release and, 394-396
foundations of, 382-396
holistic approach to, 385-386
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legal principles for, 386-388
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penalties as, 388-389
plea bargains, 392-394
rationales for, 382-386
deterrence, 383-384
expressivist theories, 384-385
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diversity of, 221-224
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Tadié¢ decision, 76-78, 80, 129, 193, 349-350
Tallgren, Immi, 125
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Convention for the Punishment and Prevention
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counter-terrorism laws, 30
definitions of, 29-31
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political, 29
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Tieger, Alan, 38-39
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torture, 61-62
Convention against Torture, 20-21
Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or
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public officials and. See specific individuals
UN Special Rapporteur on Torture, 6061
trafficking. See human trafficking
transnational crimes. See also human trafficking;
international crimes; terrorism
UNTOC, 28
transnational treaty crime, 106
transnationalists, 12-13
transparency, 412-426
in criminal justice procedures, 272
in pre-investigative phase, 331-332
Treaty of Versailles, 97, 119, 164
trial in absentia, 290-291
trials, international criminal, 3-5, 368-376. See also
fair trials; International Criminal Court;
International Criminal Tribunal for
Rwanda; International Criminal Tribunal
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selectivity of, 4
as ‘show trials,” 4-5
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Truth and Reconciliation Commission, 260
truth commissions, 216-219
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UN Convention on the Prevention and Punishment
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UN Declaration on Principles of Justice for Victims
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UN Office on Drugs and Crime (UNODC), 60
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UN Special Rapporteur on Torture, 6061
UN War Crimes Commission (UNWCC), 161-162
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United Nations, crimes against, 19
universal jurisdiction, doctrine of, 18
in domestic courts, 185-188
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Israel and, 185
piracy under, 24
universalism, human rights law and, 423-424
universality, of international criminal law, 423-424
UNODC. See UN Office on Drugs and Crime
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juridification of, 308-309
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275-276, 301-304, 306
visibility as result of, 313
perpetrator divide with, 155, 171, 314-317
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reparations for, 404-406, 409-410
rights of, 275-276
role in criminal justice procedures, 304-314
domestic approaches to, 304-305
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ICC Statutes, 307-314
international approaches to, 305-314
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UN Basic Principles and Guidelines on the Right
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as witnesses, 317
victors’ justice, 166—168
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war crimes, 73-95
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ICJ rulings, 77
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under international humanitarian law, 73-75,
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in international tribunals, 94-95
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Rome Statute on, 90 safety of, 275
starvation as, 111-112 tampering with, 301
Tadi¢ decision, 76-78, 80 testimony by
thresholds for, 39, 79-81 as evidence, 338
types of, 81-95 limitations for, 320-321
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