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the contested place of religion in family law

Like many beliefs, religious views matter across an individual’s life and the life
cycle of a family – from birth to marriage, through child-rearing, and, eventually,
death. This volume examines clashes over religious liberty within the personal
realm of the family. Against swirling religious beliefs, secular values, and legal
regulation, this volume offers a forward-looking examination of tensions between
religious freedom and the state’s protective function. Contributors unpack some of
the Court’s recent decisions and explain how they set the stage for ongoing
disputes. They evaluate religious claims around birth control, circumcision,
modesty, religious education, marriage, polygamy, shared parenting, corporal
punishment, faith healing, divorce, and the end of life. Authors span legislators,
attorneys, academics, journalists, ministers, physicians, child advocates, and
representatives of minority faiths. The Contested Place of Religion in Family Law
begins an overdue conversation on questions dividing the nation.

Robin Fretwell Wilson is the Roger and Stephany Joslin Professor of Law and
Director of the Program in Family Law and Policy at the University of Illinois
College of Law.
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Foreword

We live in a critical time for religious liberty. This fundamental freedom – so
esteemed by our forebears that they enumerated it in the First Amendment – is
now in danger both at home and abroad. Threats to free exercise are prolifer-
ating across America as courts narrow religious liberty protections and new
laws restrict the ability of believers to express views or practice their faith when
out of step with prevailing orthodoxy.

At the core of these attacks is a fundamental misunderstanding of the nature
and substance of religious liberty. Religious liberty is not an ancillary freedom
in service to our other rights and privileges; it is the foundation of freedom
itself. Indeed, the ability to think, speak, and act in accordance with one’s
conscience is preliminary to the exercise of all other liberties – including
freedom of speech and the rights of assembly and petition. In this regard,
religious liberty is indispensable to the future of our Republic.

Perhaps this is why, of all the rights delineated in the Constitution, the
Framers chose to list religious freedom first. This priority of place suggests that
religious exercise has particular significance and merits special protection.
Indeed, freedom of conscience deserves preeminence because it goes to the
very heart of who we are as human beings and how we make sense of our
world. It implicates duties that transcend mere personal choice and become
obligatory in the life of the believer.

No decision is more fundamental to human existence than the decision we
make regarding our relationship to the divine. It follows, then, that no act of
government can be more intrusive or more invasive of individual autonomy
and free will than the act of compelling a person to violate his or her sincerely
chosen religious beliefs.

When government denies religious freedom, it forces believers to choose
between duty to God and duty to man – duty to man backed by threat of force.

xxi
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No government that values its citizens’ agency, and certainly no limited
government that exists at the suffrage of the people, should put its citizens to
such an impossible choice.

Yet today, with respect for religious liberty eroding in the wake of rising
secularism, the role of faith in public life faces unprecedented scrutiny. Even
in the private sphere, religion is under attack. The sacred rights of conscience,
once held to be inviolable, are increasingly subordinated to the demands of
a progressive political agenda. Nowhere is the assault on religious belief more
apparent than in our courts.

Landmark Supreme Court cases, such as Obergefell v. Hodges, have called
into question the special solicitude traditionally given to religion in family
law. In the aftermath of these momentous decisions, the boundaries between
church and state are being tested anew. Much as Burwell v. Hobby Lobby

Stores, Inc. disturbed what some saw as a settled understanding of the relation-
ship between the state and its citizens, Obergefell reimagined the nature of
what many Americans believe to be a fundamentally religious institution:
marriage. Such decisions tear at the seams of a delicate social fabric.

In the ongoing debate over the government’s authority to effect change
across religious institutions, protecting the family is of paramount importance.
The family plays an indispensable role in preserving religious freedom by
serving as the primary buffer between the state and the individual. While
historically the courts have treated the family as “an entity which has a claim
against legal intrusion,”1 that claim has been weakened in the aftermath of
recent court decisions. As a consequence, the status of religion in the legal
landscape of the family is more contested today than perhaps ever before.

Protecting the rights of religious individuals from further intrusion requires
a keen understanding of the current legal environment. In answering the
myriad questions raised by Obergefell, Hobby Lobby, and Zubik v. Burwell,

The Contested Place of Religion in Family Law offers the most
comprehensive analysis to date. Contributors to this volume include leading
scholars in both family law and religious liberty law – two areas of legal
scholarship that significantly overlap, yet all too infrequently interact.

Perhaps the most remarkable aspect of this volume is the diversity of
perspectives contained within it. The authors include journalists, academics,
ordained ministers, feminists, child advocates, physicians, social conserva-
tives, liberals, and moderates. In conducting their research, contributors
have utilized a wide range of analytical tools, including economic theory,
constitutional law, social science analysis, empirical methods, historical

1 Lee E. Teitelbaum, Family History and Family Law, 197 Utah Law Review 237 (2006).
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examination of the law’s development, and comparative perspectives from
outside the United States.

The Contested Place of Religion in Family Law is distinct from
other publications because it includes voices missing in many academic
works, such as federal and state legislators – the groups that principally decide
how much protection governments accord religion in the sphere of the
family – as well as litigators at the forefront of legal battles to preserve religious
autonomy in family life.

Safeguarding the right to worship amid growing hostility requires steadfast
vigilance and determination. I am confident that the superlative scholarship of
this volume will guide individuals of faith, and all Americans, as we chart
a new path forward to restore religious liberty to its rightful place in the
American legal system.

Senator Orrin G. Hatch

President Pro Tempore

United States Senate
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