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Secession on Trial

The post—Civil War treason prosecution of Confederate president
Jefferson Davis (1865-1869) was seen as a test case on the major con-
stitutional question that animated the Civil War: the constitutionality
of secession. The case never went to trial, however, because it threat-
ened to undercut the meaning and significance of Union victory. This
book describes the interactions of the lawyers working on both sides
of the Davis case, who saw its potential to disrupt the battlefield’s ver-
dict against secession. In the aftermath of the Civil War, America was
engaged in a wide-ranging debate over the legitimacy and effectiveness
of war as a method of legal adjudication. Instead of risking the “wrong”
outcome in the highly volatile Davis case, the Supreme Court took the
opportunity to pronounce secession unconstitutional in another case,
Texas v. White (1869), in a single, perfunctory paragraph.

Cynthia Nicoletti is an associate professor of law at the University
of Virginia. She holds a BA, an MA, and a PhD from the University
of Virginia and a JD from Harvard Law School. She is a mem-
ber of the American Society for Legal History and the Society of
Civil War Historians. Her dissertation, on which this book is based,
won the William Nelson Cromwell Prize and the Hay-Nicolay
Dissertation Award.
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To my mother and the memory of my father
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This is probably not the book one should write before tenure. It was,
and is, something of a controversial project, although I have lost some
perspective on this fact over time. Secession, in any of its guises, is
fraught, and I live with the worry that the reader will assume I wrote
this book as a kind of advocacy piece for the secessionists’ cause. That
was not my motive.

I wrote this book because I think it has an important story to tell,
and it is one that hasn’t been told before. Most of the histories of the
Civil War and Reconstruction that have been written in my lifetime
tend to focus on the “heroes” of the story: those whose views accord
the most with our own. Such a lens is necessarily distorting. In reading
this history, especially in the aggregate, it’s hard to understand why the
beliefs of the Radical Republicans — so smart, so familiar, so modern —
did not immediately prevail over contrary ideology. Without studying
the ideas and actions of those who espoused the opposite points of
view — views that we now find distasteful — it is almost impossible to
answer the question of why history looks the way it does. History is
often a give-and-take between people with radically different ideas,
and telling it well requires the historian to engage seriously with those
on both sides of an issue. That is why this book spends so much time
exploring — and, frankly, humanizing — people whom we might say
were on the “wrong side” of history. The secessionists were smart,
passionate, and devoted to their cause — and that made a difference
in the world. It was a world populated by Charles O’Conor as well
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as Thaddeus Stevens, and if we want to understand more about that
world, we need to pay attention to both of them.
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this book. Secession on Trial is the product of (a) my own stubborn-
ness, and (b) my inability to sustain a long-term interest in anything
that doesn’t make me feel hopelessly morally conflicted. So be it. I don’t
know how I feel about O’Conor; I both admire and fear him. I also
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explored in this book. Americans certainly stretched the law beyond
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live with any other outcome. To paraphrase the decidedly mediocre
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be a great friend and colleague, particularly during the year I visited
at UVA. I don’t think I have ever learned more (or had more fun)
than when we taught the American Legal History course together.
When I started teaching, the legal history circle at UVA also included
Chuck McCurdy. As one of my advisers, Chuck nurtured this project
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when it was nothing more than the germ of a wacky idea. T am certain
that Chuck didn’t know quite what to make of me, a student who
insisted on writing about secession and state sovereignty ideology at
every turn. Chuck advised my undergraduate thesis long before he
was saddled — a second time — with Jefferson Davis and secessionist
theory, this time in extended dissertation form. But I would not be
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to say something new and interesting, however provocative. Chuck’s
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thankful than I can say.
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and Cathy Palombi helped me in countless ways. I owe a great debt
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