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apartheid, 142, 314
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black women, impact on, 178
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dehumanizing features of, 180
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end of, 104, 244
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health, negative effects of apartheid
on, 67
history of violence, 177
influx control, 55
migrant labor system, 67, 175
pass laws, 55, 67, 175, 178
security of tenure, without, 41
structural violence against, 143
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bodily integrity, 20
Bolivia, 296, 309
Constitution, 296
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Bophuthatswana, 31
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Brazilian Supreme Federal Tribunal, 419
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Brogden, Mi, 392
Brown II case, 216
Brown v. Board of Education, 201, 202,
214-21
Brummer v. Minister for Social
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Budlender, G, 264, 266, 267
Burundi, 22
Constitution, 367
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Cape Town, 55, 112, 113, 186, 400
Carmichele case, 162, 164
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Catholic Church
right to life, stance on, 272
Cele, B, 398
Centre for Child Law (CCL), 8o, 210
child sexual abuse victims, court practice
and, 159
Chapter g institutions, 21, 126, 359
abuse of power, smokescreen for, 377
accountability, 132, 359, 360, 361, 303,
373,378,384
ADR procedures, 383-84
ANG, role in appointment, 381
appointments, 372, 381-82
basis of existence, 377
challenges, 119, 120, 370, 371, 373,
375,370
consolidation proposals, 120
Constitutional Court jurisprudence,
364-66
constitutional entrenchment, 363, 380,
382,384
constitutionalism, promotion of, 370,
377-80
credibility, 383
criticisms of, 37677
description, 117, 268, 362
development and constitutional
implementation, 120-26
distinguishing features, 362-66
effectiveness of, enhancing, 370, 380-85
establishing and governing principles
under s. 181, 364, 375, 380
fourth branch of government, as, 120, 387
framework, defined, 363
funding, 376
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goals of, 117, 118, 231, 300, 301, 303, 370
independence, 132, 364, 381
independent label, 372
legitimacy, 376
mandates, 379
multiplicity of, concerns arising from,
376, 384
nature of, 361-62
non-majoritarian argument, application of,
370,377
obligations imposed by South African
Constitution, 363
origins, 11620
overview, 361
performance, 37077
proliferation, 37677
protection, 362
review, 119
role, 362, 374, 378
scope of operation, 362
separation of powers, 376
South African model, international
influence of, 366—70
specialized, 362, 379
temporary or ad hoc, 384
traditional triad of government, overlap
with, 360
value of, 120
watchdogs, as, 360
Chaskalson, Judge President A, 50, 74, 227
Chaudhry, M, 322
Chief of Police, 124
child sex offenders, 156
child sexual abuse, 154
Centre for Child Law report, 159
Chile, 22, 298, 311
amendment rule, 304
bases ciudadanas, 304, 305, 300, 307, 308,
309, 310
citizen council of observers, 304, 305
citizen dialogues, 304
civic education, 304
Congress, 305, 309
constituent assembly, 308, 310
constitutional legitimacy, 301
constitutional process, 294

constitutional project, 305, 307, 308
council of observers, 305
democracy, 302
interim constitution, 300, 307
Military Junta, 302
post-sovereign constitution making, 302-6
special assembly, 305
China
constitutional legitimacy, 389
one-party-state capitalist model, 3
Choice on Termination of Pregnancy Act
2004, 68
Ciskel, 31
citizen agency, 18, 93, 96, 97—101
citizen organization, 101
citizens
collective action of, 101
local government consultation, 104
citizenship
equal, 202
civil and political rights, 5o
clientelism, 2
coal-mining rights
expropriation, 38
Cold War, 1, 3, 253, 288
Colombia, 18, 53, 54, 75, 87, 297, 304, 309,
410, 418, 419, 423
colonial dispossession, 142
colonialism, 147, 242, 243, 291, 312, 313, 385
legacies of, 118
legacy, 27, 29, 41, 251
Colon-Rios, J, 22
Comaroff, ], 239
Commission for Gender Equality (CGE),
117, 118, 147, 176, 180, 361
Commission for Human Rights and the
Controller and Auditor-General of the
United Republic (Tanzania), 367
Commission for Leadership and
Accountability Ethics (Tanzania), 367
Commission for the Promotion and
Protection of the Rights of Cultural,
Religious and Linguistic Communities,
117, 118, 361
Commission on Gender Equality, 268
creation, 20
Commissioner of Police, 128
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Commissions of Enquiry, 111, 128
Committee Chairs, 112
Committee on Human Rights Violations, 189
Committee on Reparation and
Rehabilitation, 191
common law
constitutional directive, 247
development, South African Bill of Rights
and, 163, 266
state liability for violence against women, 167
communalism, 312, 313, 314, 316, 339
Fijian Constitution and. See Fijian
Constitution
concurrent jurisdiction, 280
Congress of South African Trade Unions
(COSATU), 26
Congress of South African Trade Unions for a
National Economic Forum, 104
constituent assembly, 295, 296
Constitution of Kenya Review Commission
(CKRC), 253, 254, 262, 268, 279, 280,
283,324
constitutional amendment, 14
replacement versus, 296
Constitutional Assembly, 30, 112, 118, 126,
300, 301, 300
Constitutional Committee, 116
Bill of Rights for a new South Africa, 116
Constitutional Court, 2, 18, 30, 32, 38, 136,
137,139, 386
access to housing judgments, 40
ANC constraint of, 420
anti-poor judgments by, 89
arbitrary deprivation of property, 36
avoidance, interpretive preference of, 413
basis of governance, 128
certification judgment, 30
Chapter ¢ institutions, jurisprudence,
304-66
citizen agency, respecting, 97—101
constitution, relationship with, 131
constitutional allocation of powers between
spheres of government, 31
criticisms of, 2, 88
deferential and indirect enforcement, 19
deferential approach, social rights and, 4006,
410, 412—14, 418, 426

democratic rights, jurisprudence, 2

dispossession, restitution or compensation
for, 39

education cases, 203-14, 221

equality, jurisprudence, 232-33

evictions, jurisprudence, 40, 100,
409, 412

expectations, surpassing, 2

government action, reasonable, go

health, right to, 234

HIV/AIDS drugs, jurisprudence, 235-36

limitations on role, awareness of, 411

mandating engagement, 99, 100, 101

minimum core content, approach to, 91,
94,99, 1013

negotiation, mandated, 102

participation by citizenry, 1035

PIE cases, 57

political branches, relationship with, 5

power, 5

property clause litigation, 36

property rights, jurisprudence, 18

provincial powers, cases about, 31

Public Protector and ombudsman,
analogizing, 134

reasonableness standard, 51

remedies, 89, 9o, 94, 407, 408, 410, 411,
412,413

resource scarcity, and right to health, 74

restitution judgments, 39

rights, decision enforcing, 13

role of, 93

sexual offences jurisprudence, 152-59

sexual violence redress, role in, 177

social and economic rights, approach to,
88, 9o, 101, 238

social assistance grants, 33

social rights, jurisprudence, 406—7, 415-18,
42126

socio-economic rights, approach to, 46, 51,
63,227, 23330

tagging a bill, 33

transformative constitutionalism, 91, 94, 95

transformative role, 9o, 190

violence against women, jurisprudence,
141, 144, 140, 150-52, 167-68, 193

weak-form review, 422, 424

@© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781108415330
www.cambridge.org

Cambridge University Press

978-1-108-41533-0 — Constitutional Triumphs, Constitutional Disappointments
Edited by Rosalind Dixon , Theunis Roux

Index

More Information

434 Index

constitutional democracy, 118, 126, 140,
248, 342
consolidation, 385
state institutions supporting, 108, 117, 118,
134,359, 302
constitutional framework
political institutions and, 34
constitutional governance, 109
constitutional interpretation
originalism, 10
purposive, 10
constitutional legitimacy, 389—9o, 405
China, 389
failure of policing and, 4013
macro-level dynamics, 405
police force and, 390
public order, role of, 403—5
United States, 389
constitutional performance
assessing, 7, 4-12, 288, 290—92, 336
causation, role of, 12—-15
comparative assessment, 15-17
criteria for assessing, 7, 8
education rights, 17
external viewpoint, 9, 47
general or universal (external)
understandings, 11
internal criteria, 10, 47
methodology, socio-economic rights and,
47-48
notion of, 46
qualitative assessment, 48
realistic assessment, 15
constitutional revolution, 248
constitutional supremacy, 363
constitutional worship, 239, 241
constitutionalism, 136, 388
Chapter g institutions, promotion by,
370, 377-80
common approach to, 105
overview, 370
purpose of, 107
constitutions
adaptation, 6
adoption, 9
allocation of authority, 118
Angola, 367

Bolivia, 296

borrowing, 6, 252

Burundi, 367

Canada, 252, 288

checks and balances, 109, 110, 378

Chile, 301

collective action problems, solving, 8

constitutional change, or adaption, 14

constitutional courts, intervention of, 297

constitutional design, 4

democratic decision-making, 8

democratic government and, 25

cconomic influences, 29o, 291

enactment, 9

Fiji. See Fijian Constitution

freedom, 8, 11

Germany, 252, 288

Ghana, 253

goals of, 11

implementation, 4

India, 252, 262, 288

individual and collective security of
citizens, 8

interim, 297

Ireland, 262

Kenya. See Kenyan Constitution

language and substance, 255

legal rupture scenario, 297

longevity, 3, 25, 26

Morocco, 367

multi-stage making, 311

Namibia, 253, 262

new generation’s commitment to, 25

original, 252

Papua New Guinea, 262

performance of. See constitutional
performance

persuasive hold, basis of, 390

political conflict, channelling, 8

popular participation in making, 301

popular ratification, 295

popular support, 388

post-sovereign making, 297, 298-310

principal-agent problems, reducing, 8

public goods, providing, 8

round table stage, 299

security for citizens, 11
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separation of powers. See separation of
powers

societal influences, 290, 291-92

Solomon Islands, 287

Somalia, 287

sources of legitimacy, 7

South Africa. See South African
Constitution

stages of making, 294-98

state, influence of, 2go—91

Tanzania, 367-68

Tunisia, 367

Uganda, 253

underlying purposes or objectives, 10

Zambia, 367-68

Zimbabwe, 287, 368, 369, 380

Convention on the Elimination

of All Forms of Discrimination
Against Women, 230
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separation of powers, 110
Special Investigating Unit, 116
Cotterell Ghai, J, 22
Cotton Fields case, 192
Council of Higher Education, 241
courts
negotiation, preference for, 89
poverty and equality, addressing, 92
role of, 88
substantive outcomes, 94
transformation consensus, 92
crime
murder rate, 395
over-promise and under-performance of
government, 396
policing and, under 1996 South African
Constitution, 39g0—401
political, 175, 182
reported, rise post-apartheid, 395, 396

Cooper v. Aaron, 216, 219 statutory, 152

co-operative governance, 130 violent, ANC focus on, 396
co-operative government, 118, 140

Corder, Judge H, 287

xenophobia and, 399
crime-talk, 396

corruption, 9, 13, 16, 54, 87, 109, 122, 128,

291, 385

anti-corruption Cabinet team, 130

anti-fraud and anti-corruption campaign,
recovery under, 109

arms deal incident, 115

constraints, 254

cost of, 109

democratic accountability and, 110

Deputy-President Zuma, allegations
against, 128

examples of activities, 109

high-level, 373

history of routinised corruption, 111

issues of constitutional importance, 110

Kenya, in, 274, 277, 290, 291

legal framework for dealing with, 372

legislative response to, 124

policing and, 398

prevalence of, 108

public perceptions, 13, 370

public/private distinction, 110

rise, 380

scandals, 237

Criminal Law (Sexual Offences and Related
Matters) Amendment Act 2007, 20, 147,
148, 152, 155, 156, 157

Criminal Procedure Act, 158

critical race feminism, 251

critical race theory (CRT), 249-51

Cross, I, 415

Culp, J, 250

cultural, religious and linguistic communities.
See also Commission for the Promotion
and Protection of the Rights of Cultural,
Religious and Linguistic Communities

rights, promotion and protection of, 108
customary law, 314, 334
Customs and Excise Act 91 of 1964, 37

Davis, Judge D, 245, 247

de Klerk, F W, 116

de Lille, P, 115

de Smith, S, 258

De Sousa Santos, B, 238, 250
de Visser, ], 287

de Vos, P, 134

death penalty, 257, 271, 272
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deaths Department of Land Affairs v. Goedgelegen
HIV/AIDS, 71 Tropical Fruits, 39
police force, in, 397 Department of Public Works, 373
premature, 71 devolution of power, 278-80
Decolonise UCT, 224 dictatorship, 386
decolonization Director of Public Prosecutions (DPP), 158
re-centering project, as, 243 Directorate for Priority Crime
transformation and, 243 Investigation, 365
delict, law of, 162, 163, 164, 165 discrimination
state’s obligations, 167 prohibition, 228
democracy, 293 women, against, 172, 178, 193
Chile, 302 dispossession of property
citizens, role of, 93 apartheid land law, under, 40
constitutional. See constitutional history of, in South Africa, 43
democracy racial dispossession, 39
core rationale, 105 restitution or compensation for, 39
dynamic nature, 27, 43 distributive justice, 9, 68
equal say, in principle, 106 District Lands Committee, 42
gender equality as precondition, 145 Dixon, R, 290, 422
human rights and, 106 Dlaminis, G, 124
majority rule and, 105 Doctors for Life case, 273, 274, 284
open, accountable and responsive, 27 domestic violence, 12, 13, 142, 152, 101,
participatory, Court’s emphasis on, 94 159-02, 190, See also violence against
state institutions supporting, 121 women
transition to, 117, 180, 181, 182, 199, 224, advocacy groups, 141
248, 298, 342 Constitutional Court jurisprudence, 141
unipolar, 127 definition, 148
democratic accountability, 110 epidemic rates, 142
Democratic Alliance Party (DA), 31, 132, eradicating, 12
134, 373, 374, 404 high incidence, 161
Democratic Alliance v. SABC, 134, interim and final protection orders, 148
135, 1360 law, role of, 144
democratic and accountable governance, 117 laws, criminal laws distinguished, 160
democratic citizenship, 106 legislation, 141, 180
democratic constitutionalism, 9, 103 poverty and, 162
expansion of, 117 protection laws, aim of, 161
democratic debilitation, 19 recourse for victims, 141
democratic decision-making, § state’s obligations to protect women,
democratic government, 25 1602, 173
democratization, 18 Domestic Violence Act 1998, 20, 147, 149,
dentists, 67 159, 161, 162, 171
Department of Education, 209 criticism of, 148
Department of Health DPP v. Minister for Justice and Constitutional
Sarafina Il musical tour, 113 Devyelopment and others, 152
Department of Human Settlements DPP v. Minister of Justice, 157
annual report, 2015, 63 Du Plessis ], 38
Department of Justice, 158 Durbach, A, 20
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Durban, 186, 398
Dutch colonists, 177
Dutch East India Company (VOC), 178

Eastern Cape, 34, 64, So, 81, 82, 121
Eastern Europe, 45, 50, 415
Economic Freedom Fighters (EFF),
139,374
Economic Freedom Fighters v. Speaker of the
National Assembly & Others, 26, 109,
110, 135, 140, 305, 374
economic growth, 4, 389
economic inequality, 16, 399
collateral effect of, 400
policing and, 399—401
economic violence, 181
economy
administered economies, 291
constitutions, influence on, 29o, 291
Kenyan and South African compared, 293
privatization of, 291
Ecuador, 296, 309, 419
education, 29
apartheid, impact of, 199, 200, 205
basic, right to, 78-80
black South Africans tenured at elite
universities, 14
black-white achievement gap, 201, 203,
205, 214
choice of language, 229
Constitutional Court jurisprudence,
214, 221
constitutional right to, 77, 208, 202-14,
229, 230, 227-31, 230
de facto segregation, 201, 215
Equal Protection Clause, 201
equality, 214, 219, 221
further, crisis in, 84-85
government spending on, 79
inequality, 200
inferior, for black people, 49
language of choice, 206
legal. See legal education
minimum norms and standards for
infrastructure, 81-83
new curriculum, 83
performance of right to, 85

Plan of Action for Improving Free and
Quality Education for All, 78
primary education, 79
public interest, 206
racial inequalities, 203
racial segregation, 214
right to, 19, 46, 77-78, 199
service delivery, 33
South African Bill of Rights provisions, 229
tertiary, access to, 84
textbook saga, 34, 83-84
transformative constitutionalism, 204, 214
underperformance of black students, 203
unfair discrimination, 203
United States, 201—2
unjustified privilege, reducing, 200
white resistance, 202
education rights
constitutional performance, 17
educational adequacy, 20, 199
elections
2016 local government, 386, 404
clean, good governance and, 118
democratic, 2, 30, 117
five yearly, 48
Kenya and South Africa compared, 258,
277-78
Electoral Commission, 117, 118, 119, 361
Elkins, Z, 3
engagement
eviction cases, 409, 410, 412, 416
governments, by, 101
institutionalisation of, 102
mandated, 99, 100
social rights and. See social rights
England, 351
Equal Education, 210
Equal Protection Clause, 201
equality, 199, 285
Equality Commission, 268
equality rights, 147
equity, 410
Ethics and Anti-corruption Commission
(Kenya), 369, 372
ethnicity
societal divisions and, 292
Europe, 417
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FEuropean Convention on Human Rights,
258, 262
evictions, 56
alternative accommodation, 59, 100,
409, 414
arbitrary, prohibition of, 40
campaigns to prevent, 99
Constitutional Court cases, 100, 409, 412
court order for, 58
engagement and, 409, 410, 412, 413,
410, 423
grassroots organisations, g9
Johannesburg inner city, 98
judgments concerning, 40
local government, by, 40
matter of last resort, as, 40
policy framework for, 61
principles governing, 58
unlawful, 60
executive branch
accountability, 110
Parliament as watchdog, 110
spinning public opinion, 111
Executive Ethics Code, 129
Executive Members Ethics Act 1998,
124, 129
Expropriation Act 63 of 1975, 40
Expropriation Bill, 40

F case, 152, 162, 163, 165, 166
Fagan, A, 247
fair trial, right to
delayed reporting of child sexual abuse
and, 154
fallism, 224
Fanon, F, 243, 249
Federation of Governing Bodies for South
African Schools v. Member of the
Executive Council for Education,
Gauteng and Another, 211-13
FeesMustFall, 224
Feinstein, A, 115, 116
female genital mutilation, 147
femicide, 142
Fiji
2014 elections, 336-37, 338
affirmative action, 317, 319, 321

authoritarianism, 313, 331, 339

Banaban ethnic group, 317, 330

Bose Levu Vakaturaga (Great Council of
Chiefs/GCC), 315, 317, 327, 332

British colonial history, 23, 312, 313

Cabinet, 332

Chief Justice, appointment of, 333

chiefs, 314, 318

colonial legacy, 313

colonial rule, 312

communal representation, 315

communalism, 314

Constituent Assembly, 326, 331

Constitutional Offices Commission, 320,
327,330,332

constitutional structure, historical overview,
313-16

constitutionalism, 23

Council of Rotuma, 317

coups, 312, 317, 322-23, 324, 338

customary law, 314, 321, 329, 334

Electoral Commission, 326, 330

executive power, checks on, 332, 333

Fijikirst, 336, 337, 338

gendered laws, 315

geography, 312

homelands, self-governing collective of, 316

House of Representatives, 316, 317

human rights commission, 322

indentured labor, 313

independence, 312, 315, 316

Indo-Fijian ethnic group, 312, 314, 315,
316,317, 323

iTaukei ethnic group, 312, 314, 315, 316,
317, 318, 319, 320, 321, 322, 323, 327
330, 334, 337

Joint Parliamentary Select Committee,
319, 340

Judicial Services Commission, 333

Leader of the Opposition, 332

Legislative Council, 315

liberal authoritarianism, 24, 339, 340

militarization of, 335

military, 335, 337-38, 339

military government, 317, 322, 323, 325,
320,327,328, 329, 331,333, 336, 338

multi-party executive government, 320
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National Consultative Land Forum, 330
National Federation Party (NPF), 337
National People’s Assembly, 326
Parliament, 326, 332, 334

patriarchy, 329

Peoples Charter of 2008, 323

population, 312

Prime Minister, 331, 33233, 334, 335, 338
proportional representation, 326, 330
Public Accounts Committee, 337

racial parity, 315

racialized communalism, 340

rokos, 314

Rotuman ethnic group, 317, 318, 319, 330
rule of law, 313, 328

Senate, 317, 318

Social Democratic Liberal Party, 337

state of emergency, 335

tikina courts, 314

United Fiji Party (SDL), 322

Fiji Military Forces (FMF), 315
Fijian Bill of Rights, 316, 317, 320-21,

328-31, 339
access to information, 329
architecture, 328
construction, 333
Kenyan influence, 331
land rights, 330, 333, 334
Our Natural Heritage chapter, 330
private and public rights of women, 329—30
socio-economic rights, 328, 333, 334
South African influence, 328, 331, 333

Fijian Constitution

amendment, 335

assessment, 339—40

Compact chapter, 321

consociational communalism, 1997
Constitution and, 318-22

Constitution Review Commission (Reeves
Commission), 318, 319, 320, 321,
326, 339

dominant communalism, 1970 Constitution
and, 316-17

cthnic politics, attempts to moderate, 327

five-stage process, 324

good governance, 335

independent institutions, emphasis on, 327

439

individual and communal rights,
compromise between, 321
legitimacy, 336
liberal communalism, 318
military government, 313, 325
military immunity for past coups, 317, 324,
328, 335
moderated communalism, 2012 Ghai draft
and, 288, 322-31
non-negotiable principles, 326, 333
post-communalism, 2013 Constitution and,
33130
public consultation, 325
racialized communalism, 316
separation of powers, 323, 339
Social Justice chapter, 321
socio-economic rights, 322, 338
South African influence, 313, 319, 321,
334, 33940
super-dominant communalism, 1990
Constitution and, 317-18
two-stage limitation on rights, 334
Fijian Constitutional commission, 24
Finance and Fiscal Commission, 282
First National Bank (FNB) case, 36
Firth, S, 334
fiscal integrity, 118
Fombad, C, 22
foreign exchange regulations, 37
Fourchard, L, 397
Fraenkel, J, 335, 336, 338
Fredman, S, 221
Free State, 31, 121, 401
freedom
constitutional right to, 169—70
constitutions, 8
democratic value of, 153
freedom and security of the person, 20
Freeman v. Pitts, 219
Frei, Senator E, 303
Friedman, S, 18
Further Education and Training Colleges
Act 2006, 78

Gathii, ], 250
Gauteng, 48, 100, 121, 123
Gender Commission, 268, 379
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Gender Commissioner, 268
gender equality, 20, 108, 172
Commission for Gender Equality. See
Commission for Gender Equality (CGE)
constitutional protection, 145
precondition to democratic
participation, 145
rape and, 154
right to, 171
role of law, 144
gender equity, 196
gender justice, 9, 13, 14, 16, 20, 21, 177, 198
gender neutrality
rape legislation, 148
gender rights, 180, 184
gender-based violence, 2, 20, 21, 149, 172,
175, 176, 181, 185, 192, 195, 196
TRC approach to, 181—go
gender-separate toilets, 268
General Household Survey of 2014, 63, 64
Germany, 283
Constitution, 252, 288
constitutional ideas, 17
Gevisser, M, 114
Ghai, Y, 22, 24, 254, 256, 258, 319, 323, 324,
327,331,339
Ghana, 404
Constitution, 253
Ginsburg, T, 7, 8, 9, 46
Ginwala, F, 111, 113
Glenister v. President of the Republic of South
Africa, 274, 365, 385
global democratization movement, 3
global resource prices, 13
globalization
legal education, response of, 242
Goldblatt, B, 20
Golden Thread case, 6o
Goldstone, Judge R, 347
good governance, 118, 126, 131, 257,
360, 386
Chapter g institutions, role of, 370
elements, 118
Fiii, 335
institutionalization and, 131
legal framework, 127
South African Constitution, role of, 131

Good Governance Africa, 370
governance
constitution, role of, 131
co-operative, 136
good governance. See good governance
institutions of, 131
models of, 4
governance deficit, 387
Governing Body of Juma Musjid
case, 79
government
fourth branch of, 108, 109, 120, 360,
362, 387
historical and physical separation
of, 112
integrity branch, 108
grandmother Dlamini, 124
Griffin v. County School Board of Prince
Edward County, 216
Grootboom case, 5, 18, 51, 56, 63, 65, 66, 70,
90,96, 97,98, 234, 235, 264, 284, 406,
408, 400, 412, 414, 415, 416, 417, 418,
422,424
Grootboom, I, 97
Group Areas Act, 175

Harare Declaration, 117
Harvard School of Public Health, 73
hate speech, 147, 273
hawking, 178
Hayner, P, 185
health, 29
right to, 234, 412
service delivery, 33
health care
access to, 55
emergency medical care, 265
public, maladies facing, 70
right to, 46
health care services
constitutional rights, 68
government spending on, 69
performance of right to access, 76
quality of, 69
right of access to, 67—76
Health Profession Act 1974, 68
Heath, Judge W, 116
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High Court, 32, 38, 60, 61, 62, 72, 81, 83,
123,128, 132, 134, 135, 130, 150,
154, 212
higher education. See universities
Higher Education Act 1997, 78
Hillbrow, 60
Hirschl, R, 16
HIV/AIDS
anti-retroviral treatment, 71, 98, 235
crisis, 70
deaths resulting from, 71
Department of Health musical
tour, 113
epidemic, worsening of, 13
government approach to, 69
incidence, 71
mortality rates, 71
mother-child transmission of, 73, 235,
411,413
pandemic, 69
rise in, 67
Sarafina I musical tour, 113
strategic plan addressing, 69
treatment, 2
Hoérskool Ermelo, 204
Hoérskool Ermelo case, 204-8, 211, 219
Hoexter, C, 287
homelessness
cradicating, 66
homicide
female, levels of, 142
rape and, 142
housing, 29
access to. See access to housing
adequate, right to, 55-05
backlog, 98
breadth and depth requirements, 64
emergency, 65
government subsidies for, 63
performance of right to, 65-67
positive obligations of government, 63
right to, 2, 409, 414
service delivery, 33
shacks, people living in, 64
universal human need, 56
weak walls and roofs, 65
Housing Act 1997, 57

Housing Code, 57
Chapter 12, 65, 66
housing development
definition, 57
general principles for, 57
housing shortage, 56
human rights, 2, 106, 231
activism, 239
breach, standing to sue, 255
constitutional advancement, 256
gross violations, 182, 188
international norms, 11
movement, 1
South African Human Rights Commission.
See South African Human Rights
Commission (SAHRC)
state institution support and
protection, 108
violations under apartheid system,
175, 182
Human Rights and Equality
Commission, 268
Human Rights Commission, 268, See
also South African Human Rights
Commission (SAHRC)
Kenyan. See Kenya National Commission
on Human Rights
Human Rights Commission Act 1994, 120
Human Rights Commissions, 378
human rights state, 239
Human Rights Violations Committee, 186
Human Sciences Research Council (HSRC)
policing study, 401
Hungary, 298
Hug, A, 7,8, 21, 46

Iceland, 301

Independent Broadcasting Authority, 117

Independent Complaints Directorate (ICD),
349-50, 351, 352, 354, 357, 358

Independent Electoral Commission (IEC),
30, 108, 117, 365, 386

Independent Electoral Commission v.
Langeberg Municipality, 365

independent institutions. See Chapter g
institutions

Independent Media Commission, 117
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Independent Police Investigative Directorate
(IPID), 350, 352, 354, 357
Independent Police Investigative Directorate
Act (IPID Act) 2011, 350
Independent Policing Oversight Authority
(IPOA), 353-54, 356, 358
Independent Policing Oversight Authority Act
2011, 353, 354
India, 18, 418, 419, 423
Constitution, 252, 262, 288
public interest/social action litigation, 255
Supreme Court, negotiation in, 103
Indian Finance Commission, 281
indirect rule, 314
information technology
legal education, response of, 242
Inkatha Freedom Party (IFP), 30, 115, 299
Inkatha movement, 347
integrity branch of government, 108, See also
Chapter g institutions
checks and balances, 140
integrity institutions, 108, 110, See also
Chapter g institutions
authority, 126
good governance and rule of law, 126-31
Public Protector as, 110
separation of powers and, 126, 132-39
intellectual exchanges, 287
Internal Security Act, 391
International Conference on Population and
Development, 146
International Convention on the Elimination
of Racial Discrimination, 230
International Covenant on Economic, Social
and Cultural Rights (ICESCR), 230,
262, 2603, 333, 338, 420
International Institute for Democracy and
Electoral Assistance (International
IDEA), 46
interpretation
constitutional. See constitutional
interpretation
Invume Investments, 123
Iran, 405
Ireland, 301
Constitution, 262
Northern Ireland. See Northern Ireland

| case, 152, 156, 157
Jackson, V, 16
Jaftha, ], 208
Jefferson, T, 25
Jim, I, 26
Joe Slovo case, 18, 100
Johannesburg, 98, 186, 279
Johannesburg Housing Corporation v.
Unlawful Occupiers of Newtown
Village, 62
Johannesburg Metropolitan Police
Department (JMPD), 61
Jordan case, 154
Joseph case, 409
judicial review
catalytic function, 423
constitutional, 9
dialogical forms, social rights and, 422
social rights cases, 415, 416
Judicial Service Commission, 362, 364
judicialization of politics, 238
just administration, 118

K case, 151, 162, 163, 164, 165, 166
Kadhis’ courts, 269
Kangu, | M, 279, 280, 281, 284
Kapur, R, 250
Katiba Institute, 287
Kelsen, H, 105, 248
Kennedy, D, 250
Kenya, 2, 22, 23, 253, 255, 200, 268, 272,
370,372, 375,377, 387
Access to Information Act, 287
Akiwumi Commission of Inquiry into
Tribal Clashes, 345
Anti-Corruption and Economic Crimes
Act, 373
appointment of heads of institutions, 372
Commission on Local Government
Finance, 281
Commission on Revenue Allocation,
281, 282
constitutional and political situation pre-
constitution, South Africa distinguished,
25456
corruption, 274, 277, 290, 291
counties, 279
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County Allocation of Revenue Act, 283

courts, 274—76

domestic security arrangements, 342

economy, 293

elections, 277-78

Electoral Commission, 341

electoral system, 258

electoral violence, inquiry into, 341

Equalization Fund, 283

Ethics and Anti-corruption Commission,
369, 372

cthnicization of politics, 279

Fair Administrative Action Act, 286

finance, 281-83

General Service Unit (GSU), 345, 350

homosexuality, 268

human rights commission, 267

Imperial Presidency, 276

judiciary, South African vetting of, 287

King’s African Rifles, 344

Kiswahili language, 270

Languages of Kenya, 271

legislation, South African influence
on, 286

local government, autonomous, 331

mediation committee, 283

money leakage, procurement and, 277

Muslim law, 269

National Assembly, 282, 329

national parliament, devolution in, 283

Parliamentary Select Committee
(PSC), 255

policing in. See police force: Kenya Police
Force (KPF): Kenya Police Service:
policing

political leadership, 292

political parties, 293, 327

presidential election, 341

proportional representation, 257, 278

quasi-federal system, 278

rule of law, 293

ruling class, 257

ruling party, 344

Senate, 282, 283

supporting institutions, 380

system of government, 276-77

universal suffrage, 256

Kenya National Commission on Human
Rights, 356
Kenya Police Force (KPF), 344, 345
Special Branch, 345, 346
Kenya Police Service, 343, 354, 358
Internal Affairs Unit, 353
Kenyan Bill of Rights, 255, 258-509, 289, 329
access to information, right of, 265
characteristic design issues, 259
dignity, 265
economic, social and cultural rights,
262-65
Fijian Bill of Rights, influence on, 331
freedom of expression, 266
horizontal application, 259-61
limitation of rights, 261-62
principles of interpretation, 266
Kenyan Constitution
access to housing, right of, 263
administrative practice, right to fair, 265
advocacy of hatred, 272
approval, 342
assessment of performance, 28993
Bomas draft, 261
Commission for the Implementation of the
Constitution, 369, 380
Commission Task Force, 282
Committee of Experts, 253, 324, 341, 353
concurrent jurisdiction, 280
conservatism, 257
Constitution of Kenya Review
Commission. See Constitution of Kenya
Review Commission (CKRC)
country legislation, national government
overriding, 280
critique, 272—73
devolution-related issues, 278-80
discrimination, prohibition on, 268
diversity of language, 270
drafting process, 256
drafts, 255
emergency medical care, 265
equality and affirmative action, 26871
Fijian Constitution, influence on, 328
gender neutral, 257
hate speech, 273
implementation, 289
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Kenyan Constitution (cont.)
inter-governmental relationships, nature
of, 265-68
interim, 256
marginalization, 270
National Constitutional Conference
(NCCQC), 256, 257
needs of vulnerable groups,
addressing, 267
non-human persons, rights of, 260
philosophy and approach, 256-58
public consultation, 325
public participation, 273-74
relief granted by courts, 285
right to life, 27172
rights of men, 329
socio-economic rights, 285
South African influence, 22, 23, 252, 280,
284, 287-88, 368-69
South African jurisprudence, 284-86
state of emergency, 261
state responsibilities, 266
supporting structures, 265-68
transformative nature, 256
unconstitutionality of legislation, 275
values and principles, 256
vilification on grounds of disability, 272
vulnerable individuals, court attention
to, 66
Kenyatta, President J, 292, 345
Keyes v. School District No. 1, 219
Khampepe, Judge, 142, 155
Khayelitsha, 31
Khosa case, 414, 416
Kibaki, President M, 276, 341, 345
Kirkby, C, 23
Klare, K, 226
Klug, H, 13, 15, 21, 22, 300
Knight, P, 23, 254, 257, 208, 324
Kollapen, Judge, 83, 84
KwaZulu-Natal, 30, 31, 109, 121, 188
Kynoch, G, 398

labor tenancies, 39
Lal, B, 318, 339
Lamu, 279

Land Claims court, 39

Index

land reform, 40, 42
barriers to, 43
Green Paper, 42
program, 42
land restitution program, 42
Landau, D, 19, 296
Langa, Chief Justice P, 153, 154, 246, 285
languages
constitutional recognition of, 229
Kiswahili, 270
Languages of Kenya, 271
Latin America, 16, 22, 45, 50, 204, 308, 410,
417,419, 427
law
functions, 130
neutral arbiter of power, as, 120
rule of. See rule of law
lawfare, 131
legal conservatism, 257
legal culture
social rights and, 420
legal education, 19
colonial and apartheid mentalities,
reinforcement of, 247
cthics, 241
globalization, response to, 242
information technology, response to, 242
review of LL.B. program, 225, 241—42
South African Constitution and, 241, 246
staff profile, 242, 244
transformation and, 20, 24548
legal formalism, 420
legal profession. See also legal education
changes and shifts, 226
Legal Resources Centre (LRC), 8o
legislature
oversight, 113
public watchdog role, 112
strength, factors attributed to, 112
legitimacy, 388
constitutional. See constitutional legitimacy
idea of, 8, 9
plural sources, 404
police force, 402
police, erosion of, 401
sociological, 388-89
Lekota, M, 115
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Lenaola, Judge, 286
liberal constitutionalism, 1, 3, 4, 5, 23,
312,313, 318, 319, 320, 322, 323,
324,339
South African constitutional project and, 5
transformative, 313
liberal jurisprudence, 91
liberal legalism, 239, 240
liberalism, 291
Libya, 324
life expectancy, 18, 71
Limpopo, 34, 83, 121
liquor
supermarkets’ license to sell, 37
local government
autonomous, 331
elections, 386
evictions by, 40
Louis XIV, 295
Lubanga case, 197

Madonsela, T, 123, 125, 139, 371, 381
majoritarianism, 105
unrestrained, 106
majority rule, 105
constitutionalism as check on, 105
democracy and, 105
Makwanyane case, 272
Malema, J, 26
malfeasance, 111, 116
Mamba v. Minister of Social
Devyelopment, 100
Mamdani, M, 243, 314
Mandela, President N, 224, 231, 237, 391
ANG, accountability for, 112
Manjoo, R, 193, 194
Mara, President R, 320
Marikana massacre, 143, 343, 357, 402
Marks, M, 398, 400
Marlboro Crisis Committee case, 61
Masetlha, B, 128
Masiya case, 151, 152, 154, 155
Matatiele case, 274
Mau Rebellion, 346
Mazibuko case, 9o, 91, 95, 413
Mbeki, President T, 113, 114, 116, 128

mediation committee, 283

Medicines and Related Substances
Act 1963, 68
Member of the Executive Council for
Education in Gauteng Province v.
Governing Body of the Rivonia Primary
School, 208-11, 219
Mental Health Care Act 2002, 68
Merafong case, 274
Mhango, M, 133
Michelman, F, 16
migrant labor system, 67, 175, 178
migration
increase in, 13
Mineral and Petroleum Resources
Development Act 28 of 2002, 38
minimum core
social rights, 412, 414, 416, 420
minimum core content, 105
Constitutional Court, approach of, 101—3
social policy, 102
Minister of Health, 113
Minister of Police, 165
Minister of Safety and Security, 163, 164,
165, 349
ministerial responsibility, 111
Ministry of Safety and Security
White Paper on policing, 393
Missouri v. Jenkins, 220
Mkhwebane, B, 139
Modderklip case, 409, 411, 424
Modiri, J, 239, 246
Moffett, L, 195
Mogoeng, Chief Justice M, 38, 136, 138,
165, 166
Moi, President D A, 255, 209, 345
Mokgoro, Judge Y, 232, 253, 275, 287
Moore, P, 324
Morocco, 22
Constitution, 367
Mosencke, Deputy Chief Justice, 32, 37, 233
Motsoeneng, H, 132, 133, 135
Mpumalanga, 121
Mpumalanga Department of Education, 204
Mtintso, T, 179
mud schools, 80-81
Municipal Systems Act 2000, 127
municipalities, 279
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Murray, C, 24, 253, 269, 324, 327, 339, 371
Mushwana, L, 122, 123

Muslim law, 269

Mutua, M, 239, 250

Myanmar, 3

Nairobi, 279, 355
Nairobi Declaration, 192
Namibia
Constitution, 253, 262
Nandan, S, 324
Natal, 313, 314
National Assembly, 20, 23, 33, 40, 120, 133,
139, 300, 327, 386
accountability of Chapter g
institutions, 132
executive action, scrutiny of, 138
membership, 277
review of Chapter g institutions, 119
women’s representation, 329
National Coalition for Gay and Lesbian
Equality v. Minister of Justice, 285
National Constitutional Conference (NCC),
204, 266, 268
National Council of Provinces (NCOP), 32,
281, 283
National Credit Act, 37
National Crime Prevention Strategy, 396
National Department of Basic Education
(DBE), 79, 80, 81, 82, 83, 84
National Development Plan 2030, 42, 130
National Education Crisis Forum, 225
National Education Evaluation and
Development Unit (NEEDU), 79
National Education Infrastructure
Management System (NEIMS)
Reports, 82
National Education Policy Act 1996, 78
National Environmental Management
Act 1998, 68
National Environmental Management Air
Quality Act 2004, 69
National Health Act 2003, 68
National Health Amendment Act 2013, 68
National Health Insurance scheme, 69
National Intelligence Agency, 128
National Party, 30, 111, 299

National Plan on Higher Education, 78
National Police Service (Kenya), 354
National Police Service Act 2011, 356
National Police Service Commission
(Kenya), 357
National Prosecuting Authority (NPA),
128, 129
National Prosecuting Authority
(Zimbabwe), 369
National Qualifications Framework
Act 2008, 78
National Register for Sex Offenders, 156
National Revenue Fund, 34
National Security Management System
(NSMS), 346
National Student Financial Aid Scheme
(NSFAS), 78, 84
National Task Force on Police Reform,
342,351
Ransley Report, 342, 352, 353, 354, 350
National Union of Metalworkers of South
Africa (NUMSA), 26
National, Economic, Development and
Labor Council (Nedlac), 104
Natives Land Act 27 of 1913, 35, 36
Ncube, C, 250
negotiation, 105
balance of power, 103
Indian Supreme Court, 103
mandated, 102
national sectoral negotiating forums, 104
power, 102
prescription versus, 107
negotiation process, 101
power, 101
Nelson Mandela Foundation, 225
Nepal, 2, 324
nevirapine, 72, 73, 235
New Clicks case, 274
New National Party of South Africa v.
Government of the Republic of South
Africa, 365, 385
Ngcuka, B, 129
Ngema, M, 113
Ngugi, Judge M, 286
Nigeria
Bill of Rights, 258
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Nkabinde, Judge, 153

Nkandla matter, 22, 109, 125, 132, 134, 371,
373775, 375, 379, 383, 385, 386, 387

non-racialism, 202

I'lOH-SeXiSH]7 20

North Gauteng High Court, 84

North Korea, 405

North West Province, 121

Northern Cape, 121

Northern Ireland, 352

O’Regan, Judge, 18, 91, 104, 165, 232
Occupational Health and Safety
Act 1993, 69
Occupiers of 51 Olivia Road, Berea Township
and 197 Main Street Johannesburg v.
City of Johannesburg, 59, 99
Occupiers of Skurweplaas 353 case, 61
Occupy Wall Street campaign, 248
Odinga, R, 341
Odunga, Judge, 274
oilgate, 122
Omar case, 151, 161, 162
ombudsman, 116, 133, 304, 371, 394

Pahad, E, 113
Panel of Commonwealth Experts, 275
Pan-South African Languages Board and the
National Youth Commission, 120
Papua New Guinea
Constitution, 262
Parliament
arms deal, 114
defrauding of, 114
oversight, 114
oversight challenge, 113
post-apartheid function, 112
pre-1994 apartheid, 111
pressure groups, effect of, 111
primary source of formal law-making, 110
rubber stamp for National Party, 111
watchdog role, 110, 113
participatory committees, 104
participatory forums, 104
democratic decision-making, contribution
to, 104
patriarchy, 147, 179, 181, 184

Pensions Fund, 232
people’s power, 103
People’s Protector, 268

Petroleum Gas and Oil Company of South

Africa (PetroSA), 123
Pieterse, M, 170, 171
Pikoli, V, 129
Pillay case, 285
Pistorius, O, 142
Poland, 298
police accountability, 342, 343, 349, 358
models, 23, 352
Police Act 1958, 346
police commissioner, 394
police force, 175, See also Administration
Police Force (Kenya): Kenya Police
Force (KPF): South African Police
Force (SAP)
abuse of position, 1605
accountability, 393
auxiliary/kitskonstabels, 347, 391
basic services backlog, impact of, 401
community relations, 397-98, 402
deaths, 397
ethnography, 398
front line of contact with public, 402
homeland police units, 348
KwaZulu homeland, 347
legitimate, creation of, 393
liability, harm suffered by third
party, 162
micro-level interactions, 403, 405
morale, 397
post-apartheid, guiding principles, 348
public order, role in, 390
rape by members of, 104, 165-67
rights and security of persons,
obligations, 163
role of, 389
sexual violence against women, 163
structural changes, 348
structural reform, 21
police ombudsman, 349, 351
Police Oversight Board, 352
Police Service Commission, 351, 353
police state, 342
police violence, 23, 343, 345, 350
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policing

1996 South African Constitution, under,
390—401

anti-terror operations, 355

apartheid-era modalities, 397

appropriate measures of force,
calibrating, 395

bifurcation of strategies, 397

community-oriented, 392, 393

community-police forums, 391

corruption and, 398

democratic policing, 342, 344, 348, 358

economic inequality and, 399—401

expressive effect, 402

extralegal use of force, 395

failure of, constitutional legitimacy
and, 401—3

historical factors affecting, 395

independent complaints directorate, 349

independent police complaints body,
349, 391, 394

independent review authority, 392

internal conflicts in South Africa,
effect of, 398—99

IPID. See Independent Police Investigative
Directorate (IPID)

IPOA. See Independent Policing Oversight
Authority (IPOA)

legitimacy of state and, 401

micro-level interactions, 401

National Task Force. See National Task
Force on Police Reform

oversight, 32, 342, 343, 345, 348-54, 35,
357,358

oversight agency, 352

paramilitary style, 396

private security and, 400

procedural justice, importance of, 402

public order and, in post-apartheid state,
3957403

racial stratification and, 391

reform, in Kenya, 350-52, 354-58

regime policing, 342, 34447, 348, 357

South African Bill of Rights, 394

structural organization, 393

vigilante organizations as replacement, 400

Waki Commission. See Waki Commission
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political actors
self-dealing by, 9
political corruption, 2
political crime, 175, 182
political identities
settler and native, 314
political institutions
constitutional framework and, 34
political leadership, 292
political offences, 175
political parties, 293
political violence, 180, 183, 186, 196
popular participation, 103, 301
Port Elizabeth Municipality, 41
Portfolio Committee, 113
Posner, E, 6
poverty, 2, 9, 16, 17, 19, 49, 50, 53, 71, 87, 89,
91, 92, 227, 240, 251
anti-poor judgments by courts, 8¢
constitutional sustainability, effect on, 241
domestic violence and, 162
face of, 237
gendered, 169
powerlessness of, 180
reduction of, 95
responses to, 94
structural violence and, 143
violence against women and, 171
violence and, 143
women and, 175
Preferential Procurement Policy Framework
Act 2000, 127
Premier: Limpopo Province v. Speaker of the
Limpopo Provincial Legislature, 286
pressure groups
Parliament, effect on, 111
Pretoria, 404
Prevention and Combating of Corrupt
Activities Act 2004, 124
Prevention of Family Violence Act 1993,
20, 147, 159
Prevention of Illegal Eviction from and
Unlawful Occupation of Land Act 1998,
41,57
Prevention of Illegal Squatting Act 1951, 56
Prevention of Organised Crime Act 121 of

1998, 37
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principal-agent metaphor, 9
principle of legality, 133
private security, 400
private security sector, 400
procedural fairness
social and economic rights cases, 91
procurement, 277
Promotion of Access to Information Act 2000,
124,127, 287
Promotion of Administrative Justice Act 2000,
127, 287
Promotion of National Unity and
Reconciliation Act 1995, 182, 185
property
arbitrary deprivation challenges, 37
arbitrary deprivation of, 36
dispossession of. See dispossession of
property
liquor license as, 37
property clause, 35—40
arbitrary deprivation of property is
impermissible, 35
Constitutional Court litigation, 36
controversial provision, 35
expropriation under, 35
land reform program, 36
land restitution program, 36
nine subdivisions, 35
positive obligations of State under, 35
public interest, 35
South African Bill of Rights, in, 29
property rates regulations, 37
proportional representation, 124, 257, 277,
278, 326, 329, 332
Protected Disclosures Act 2000, 124
provinces, 279
funding, 34
Parliament, role in, 32
role of, 34
service delivery, 33
provincial boundaries
proposals to shift, 28
provincial governments
failures of, 34
provincial powers, 28, 29-34
Constitutional Court cases about, 31
political contestation, 31

psychosocial disabilities
legislation assisting, 68
Public Finance and Management Act 1999,
127
public interest
property clause, 35
public interest litigation, 168, 255, 267
public order, 388
constitutional legitimacy, role in, 403—5
failure of police to maintain, 21
Ghana, 404
policing and, in post-apartheid state, 390,
395-403
selective failure to supply, 405
United States, 404, 405
Public Order Police (POP) units, 401
public participation, 273-74
policy drafting, in, 104
public power
institutions exercising, 28
Public Protector, 108, 110, 117, 118§, 121,
123, 134, 139, 268, 361, 366, 371, 372,
376, 380
accountability, 133
appointment, 381
budget, 121
challenge to recommendations, 133
Code of Ethics violations, investigations
into, 129
complaint statistics, 386
complaints, 122, 124
constitutional authority, 126
constitutional place of, 137
Early Resolution Unit, 123
ever expanding mandate, 124
government officials, tension
between, 125
government, relationship with, 134
guardian role, 135
history, 121
impartiality, threat to, 125
independence, 136
infrastructure, 121
jurisdiction, 122
misappropriation of public funds by
PetroSA, report into, 123
nature of findings, 132
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Public Protector (cont.) reported, incidence of, 142
Nkandla matter, role in, 109, 125, 134, shame and stigma, 184
371, 373, 374> 375, 375, 383, 380, 387 statutory crime, 152
powers, 135 statutory definitions, 148
rejection of recommendations, 134 violation of core constitutional values, 154
remedial action, power of, 137 women slaves, 178
removal, 383 Rawls, ], 8
review of decisions, 136 Ray, B, 91, 94, 102, 409, 425
role, 121, 124, 132 reasonableness
SABC maladministration, report into, 132 challenge on grounds of, 91
Serafina Il scandal, report into, 113 reasonableness standard, 51
special investigations, 124 criticisms of, 52
status under 1993 and 1996 Reeves, Sir P, 318
constitution, 136 refugees
Strategic Plan 2011-2014, 124 anti-immigrant violence, of, 100
watchdog role, 136 religion, freedom of, 285
Public Protector Act 1994, 121 Rental Housing Act 1999, 57
Public Service Commission, 119, 362, 364 reparation, 191
Reparation and Rehabilitation
quality of life Committee, 189
improvement of, 18, 27, 28, 43 reproductive health, 271
Quentin-Baxter, A, 319 reproductive rights
queue-jumping phenomenon Cairo Programme of Action, 146
social rights and, 410 Restitution of Land Rights Act 22 of 1994, 39,
40, 131
Rabuka, S, 317, 320 Rhodes, C ]
race, 7,9 removal of statue, 224
United States discourses on, 7 RhodesMustFall, 224
violence and, 143 right to life, 27172
racial and economic transformation, 14 Robert N. Gakuru & Others v. Governor
racial divisions, 399 Kiambu County & 3 Others, 274
racial equality, 20 Robeson, P, 243
racial stratification, 405 Roederer, Chief Justice, 164
policing and, 391 Rousseau, J, 295, 311
racialized communalism, 319, 340 Roux, T, 91, 421
Ransley, P, 342 rule of law, 9, 11, 14, 126, 131, 136, 137, 138,
rape, 190, 195, See also sexual offences 139, 256, 291, 293, 313, 328, 360, 385
brutality, 142 Russia, 3
corrective rape of lesbians, 143 Ryan, J, 214, 215
decontextualizing, 183
expanded definition, 147 Sv. Baloyi, 151, 159, 161, 162, 163
gender equality and, 154 Sv. Jordan, 379
homicide, 142 Sachs, Judge A, 41, 155, 160, 161, 163, 287
legislation, 141, 148 Samara, T'R, 399, 400
multiple perpetrator, 142 same-sex marriage, 2, 257, 269
patriarchal history, 152 San Antonio v. Rodriguez, 219, 220
political conflict and, 188 Sarafina IT musical tour, 113
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Sayed-Khaiyum, A, 331
Schippers, Judge A, 132, 133
School Governing Body, 204, 205, 206, 207,
208, 209, 210, 213
schools. See also education
desegregation and equalization, 20
facilities, lacking, 83
mud schools, 8o-81
Muslim students wearing hijab, 285
no fee schools, 79
Schubart Park, 6o
Selebi, J, 128, 398
Selfe, ], 134
Sen, A, 95
Senate, 300
separation of powers, 108, 110, 118, 126, 128,
135, 140, 240, 323, 327, 339, 360
avoidance of relief and, 134
Chapter g institutions, 376
checks and balances, 110, 126, 133,
140, 378
core element, 139
corruption and, 110
goal of, 139
integrity institutions and, 126, 132—39
sexual abuse, 142
sexual justice, 20
sexual offences, 152-59
autonomy and privacy as shield, 161
child offenders, 156
children, against. See child sexual abuse
legislation, 180
National Register for Sex Offenders, 156
sexual orientation, 268
sexual violence, 13, 20, 175, 170, 181, 182,
184, 190, 192
amnesty for perpetrators, 183, 185
apartheid, during, 181, 183
black women, 178
eradicating, 12
government inquiry, request for, 194
history in South Africa, 177-81
impact of, 157
levels of, 21, 176, 177, 180, 195
long-term impact, 189
shame and stigma, 184
structural conditions of, 191

systemic, minimal disclosure of, 183
threat of, 166
transformative approach to reparations, 177
TRC amnesty, 182
Shaw, M, 397
Shivji, I, 106
Sihanya, B, 371
slavery, 142, 177
abolition of, 178
smoking
ban, in public places, 68
Smythe, D, 148, 149, 167
social and economic rights, 107, 228, 231
Constitutional Court’s approach to, 238
extension of, 101
poor and weak, denial of, 105
proceduralisation of, 91
settling of disputes, 105
social and economic transformation,
9,12, 19
social assistance grants
legislation, 33
social change
meaningful, 2
Social Housing Act 2008, 57
social justice, 43, 96
social policy
minimum core, 102
social problems, 29
social rights, 9, 18, 19, 40, 86, 87, 200,
400, 418
affluent groups, benefit to, 411
bureaucracies and, 407, 422, 426
canonical approach, 400, 422
Constitutional Court jurisprudence, 4067,
415-18, 42120
constitutional text and, 418
constitutional theory and, 421
constitutionalization of, 46
counter-majoritarian difficulty,
raising of, 415
deferential approach of Constitutional
Court, 406, 410, 412-14, 418, 426
enforcement approaches, 409, 42425
enforcement model, 407
engagement and, 409, 410, 412, 413, 416,
42326
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social rights (cont.) implementation in Constitution, 233
global south context, 106, 239, 406, 407, internal and external goals, 48-55
418, 422, 420 judicial protection, 5
international courts’ approach, 418-19 minimum core, 52
international scholarship response to South performance, evaluating, 4546, 55, 86-87
African approach, 415-18 provisions relating to, 51
judicial review, 415, 416, 422 public goods, provision of, 55
key task of enforcement, 422 purpose of including, 48
legal culture and, 420 reasonableness standard, 51
minimum core, 414, 410, 420 Solange, R, 95
minimum core entitlement, 412 Solomon Islands
non-justiciability, 414, 420 Constitution, 287
political context, 418, 421, 427 Somalia
pro-poor focus of Constitutional Court, 19, Constitution, 287
408, 411-12, 418, 426 Sonke Gender Justice, 194
queue-jumping phenomenon, 410 Soobramoney v. Minister of Health, 50, 75,
remedies, 400, 408, 410, 411, 412 400, 408, 410, 416
revisionist view, 407, 414 South Africa
second wave, 416 Afropolitan nation, 16
skepticism towards inclusion, 415 colonial dispossession, 35
social change, enforcement and, 418 colonial history, 12
South African model as contextual constitutional and political situation, Kenya
response, 418-21 distinguished, 254-56
weak-form remedy, 413, 416, 419, 422, constitutional structure, historical overview,
424,425 313-14, 310
social services clectoral system, 257
provinces and, 29 Fijian Constitution, influence on. See
uneven delivery of, 28 Fijian Constitution
social stability, 4 Gini co-efficient rating, 399
social transformation history of colonialism, 15
rights bases, 4 increased urbanization in, 64
society liberal constitutionalism, influence on, 313
constitutions, influence on, 290, 291-92 open and democratic society, 43
socio-economic rights, 172, 228, 229, post-sovereign constitution making,
283, 415 298-302
cases on, 53 public trust in state, 21
concrete guarantees, providing, 52 racial groups, 399
Constitutional Court’s approach to, 233-36 rape capital of the world, 142
Constitutional Court’s approach to, 46, 51, social and economic inequality, 27
63,227 South Africa Schools Act, 200, 204, 205, 210
constitutional performance, 17, 4748 South African Bill of Rights, 23, 29, 120, 227,
constitutionalization, 55 244, 258-59, 329
corrective justice, 49 analysing, 28
discrepancies, 86 architecture, 328
factors limiting, 241 array of rights in, 28
formal legal rights, transformation of, central values, 160
238, 241 characteristic design issues, 259
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civil and political rights, 28

common law development and, 163, 266
constitution, relationship with, 160
cornerstone of democracy, as, 266
education, 229

gender equity principles, 196
horizontal application, 66, 333
principles of interpretation, 266
property clause. See property clause
social and economic rights, 28

social rights, 86

underlying values, 170

South African Broadcasting Corporation
(SABC), 132

South African Constitution

access to housing clause, s. 26, 40—41

access to information, right of, 265, 329

advocacy of hatred, 272

affirmative action, 228

age of, 25

assessment of performance, 27, 43, 28993

Chapter 1 Founding Provisions, 130

Chapter 6, 28

Chapter g institutions. See Chapter ¢
institutions

common law and, 247

compliance of laws with, 158

concentrated power, mediating effects
of, 127

conflict resolution by, 32

constitutional amendment, 14

Constitutional Court, relationship
with, 131

constitutional entrenchment, 380

constitutional powers of the provinces, 28

co-operative governance, s. 41, 130

defensive rights, 160

dignity, 161, 170, 240

disillusionment with, 237

domestic violence as offending, 161

education, right to, 12, 199, 208, 202-14,
229, 230, 227-31, 230

emergency medical care, 265

enactment, 1

entrenched constitutionalism, 386

equality, 147, 153, 170, 199, 228, 231,
233, 250

failure of state to protect against criminal
acts, 162

fallism-based protests, 224

freedom and security of the person, 147,
153, 156, 169—70, 172, 228

fundamental values, 170

gender equality, protection of, 145

gender rights, 180, 184

goals of, 27, 28, 43, 47, 226, 227

housing, right of access to, 29, 234

human dignity, 12, 153, 203, 228, 256

human rights, 256

implementation, duty as to, 380

institutional frameworks, 131

interim, 15, 30, 256, 299, 302, 349, 393

internal goals, 47

international influences on, 252

international law and foreign law, regard to,
229, 266

Kenyan Constitution, influence on. See
Kenyan Constitution

legal education and, 241, 246

limitation of rights test, 334

mechanisms for updating and
improvement of, 14

multi-stage character, 294

nondiscrimination, 199

non-human person, rights of, 260

non-racialism, 2 56

non-racism, 12

non-sexism, 12, 256

open, accountable and responsive
democracy, 27

paradigmatic limits, 240

performance, evaluating, 47

personhood, entitlement to, 160

potential global model, 22

power, distribution and integration
of, 117

Preamble, 20, 27, 28, 43, 227, 240,
241, 244

President’s duty, 129

promise explicit in, 244

property clause. See property clause

provincial powers, 2034

public interest litigation, 255

public participation in drafting, 256
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South African Constitution (cont.) South African Human Rights Commission
racial and economic transformation, 12 (SAHRC), 117, 118, 120, 176, 351, 361
range of protection, 130 public complaints, 120
revolutionary nature of, 140 racism in media, investigation into, 122
right to freedom and security of the role, 231
person, 172 Socio-Economic Rights reports, 120
role of women in shaping, 145 South African Institute for Advanced
rule of law, 131, 137, 256 Constitutional, Public, Human Rights
separation of powers. See separation of and International Law (SAIFAC), 46
powers South African Law Reform Commission, 148
sexual and domestic violence, South African Medicines and Medical
eradicating, 12 Devices Regulatory Authority
social justice, 27 Act 1998, 74
social rights. See social rights South African Police Force (SAP), 346, 347,
socio-economic rights. See socio-economic 391, See also police force: South African
rights Police Service (SAPS)
South African Bill of Rights, relationship military ranks, 348, 391
with, 160 racist laws, enforcement of, 346
state of emergency, 261 Security Branch, 346
strengths and weaknesses, assessing, 25 Special Branch, 348
structures of government, South African Police Service (SAPS), 348,
establishing, 28 391, 395, 396, See also police force:
substantive equality, 12 South African Police Force (SAP)
supremacy of, 256 community relations, 398, 401
supreme law of the land, as, 130, 138 ethnography, 398
transformation, goal of, 199, 288 South African Police Service Act 1995 (SAPS
transformative nature, 246, 256, 411, Act), 348, 349, 350
412, 418 South African Schools Act 1996, 77, 82, 203,
transformative possibilities, skepticism 208, 209, 212
about, 23641 South African Social Attitudes Survey
twin promise, 118 (SASAS)
two central functions, 28 policing study, 401
two-stage constitution-making, 22, 30 South-East Asia, 17
unconstitutionality of legislation, 275 sovereign constituent assembly, 294, 297, 303,
universal suffrage, 256 304, 308
value, questions about, 26 Soweto, 312
violence against women, opportunities to Spain, 298
address, 167-73 Special Investigating Unit, 116
violence, freedom from, 141, 146 Special Parliamentary Committee on
women’s rights, 163 Governance and Accountability, 382
women-visible approach, 257 Stacey, R, 21, 23
South African constitutional project Standing Committee on Public Accounts
attacks on, 25 (SCOPA), 115, 116
liberal constitutionalism and, 4, 5 state
merits of, 5 constitutions, influence on, 2go—91
non-borrowing of, 7 popular support, reliance on, 388
performance of, 4, 6, 15 state capture, 139
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state institutions
constitutional democracy, supporting,
108, 359
constitutional legitimacy and, 390
democracy, supporting, 121, 134
role, 108
state of emergency, 261, 335
State Security Council (SSC), 346
Statistics South Africa, 63
statutory crime, 152
Steinberg, ], 397, 398, 399
Steytler, N, 287
Suk, ], 14, 16, 20
Sunstein, C R, 5, 6, 90, 415, 4106, 417
Supreme Court of Appeal, 38, 83, 84, 128,
132, 133, 134, 135, 136, 150, 163, 165,
209, 210
Surplus People’s Project, 35
Swann v. Charlotte-Mecklenburg Board of
Education, 217-18
Switzerland, 283

Tanzania, 22, 106
Constitution, 287, 367-68
Tatane, A, 401
Teddy Bear Clinic case, 155, 157
terms of trade
worsening, 13
Tobacco Product Controls Amendment Act
2000, 68
transformation
concept of, 242
core, 242
decolonization and, 243
legal education and, 24548
skepticism about constitutional possibilities,
230—41
universities and, 7, 242—45
transformative constitutionalism, 94, 95, 96,
99, 200, 204, 214, 241, 250, 421
Transkei, 31
transparent procurement, 118
travelgate scandal, 113
TRC. See Truth and Reconciliation
Commission (TRC)
TRC Act. See Promotion of National Unity
and Reconciliation Act 1995
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Treatment Action Campaign (TAC), 72
Treatment Action Campaign (TAC) case, 18,
99,97, 98, 235-30, 400, 413, 416, 421,
425
tribal colleges, 244
Truth and Reconciliation Commission
(TRC), 181, 190, 195, 237, 351
amnesty, 182, 185, 328
Amnesty Committee, 191
closed-list policy, 191
Committee on Human Rights
Violations, 189
criticism, 185
criticism of, 175, 182, 188, 189, 196
Findings and Conclusions of the
Committee on Human Rights
Violations, 188
focus of investigations, 175, 182
gender sensitive approach, 186
gender-based violence, approach to,
181—-90
Human Rights Violations Committee, 186
objectives, 182
Reparation and Rehabilitation
Committee, 191
reparations, 176, 177, 189, 191, 192, 193,
194, 195, 196, 197, 198
women’s participation, 187
truth commissions, 185
tuberculosis, 67, 69
Tuchten, Judge, 84
Tunisia, 2, 22
Constitution, 367
Tushnet, M, 19, 415, 416, 417
Tutu, Archbishop D, 183

Uganda, 268
Constitution, 253
ukuthwala, 142
United Kingdom, 402
critical race theory, 251
ombudsman, 134
ombudsperson, 135
United Nations Committee on F.conomic,
Social and Cultural Rights
General Comment No 3, 50
United Nations Development Program, 399
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United Nations General Assembly
Declaration on the Elimination of
Violence Against Women, 146
United States, 126, 127
Black Lives Matter campaign, 7, 248
constitutional ideas, 17
constitutional legitimacy, 389
critical race theory, 251
desegregation in education, 220
disengagement of minorities, 405
education, 201-2, 219, 222, 248-49
Equal Protection Clause, 201, 215
Federal Reserve, 126
Fourth Amendment, policing and, 394, 395
Kerner Commission Report, 215
murder rate, 395
Occupy Wall Street campaign, 248
parliamentary system, Kenyan
similarity, 276
policing, 392
public order, 404, 405
race discourse, 7
racial and economic inequality, 17
racial segregation, education and, 203, 214
rights scholarship, 240
segregation, 17
United States Supreme Court, 20
universal suffrage
Kenya, 256
South Africa, 256
universities
apartheid’s legacy, 19
enrolment in, 84
cthnically designated, 244
fee increases, 85
legal education. See legal education
technology, 84
transformation and, 7, 242—45
tribal colleges, 244
University of Cape Town (UCT), 224, 225
University of the Witwatersrand, 85
university students
protests, 223, 245, 249

Vakatale, T R, 324
Vakatora, T'R, 318
Van Duivenboden case, 164

Van Eeden case, 163
Venda, 31
Venezuela, 296, 297, 304, 309, 419
Verwoerd, H, 49
vicarious liability
state in respect of victims of violence,
163, 164
test, 164, 165
vigilante organizations, 400
violence, 16
communication, as form of, 177-81
Declaration on the Elimination of
Violence Against Women, 146
economic, 181
gender-based, 9, 147, 149, 185
internalized and normalized, 181
political, 180, 183, 186, 196
poverty and, 143
race and, 143
sexual. See sexual violence
state sponsorship and legitimization, 179
structural, legacies of, 143
war against women, as, 142, 143, 173
violence against women. See also domestic
violence
community-based responses, 172
Constitutional Court jurisprudence, 152,
168, 193
constitutional opportunities to address,
167-73
constitutional text, 14547
epidemic, 180
examples of, 142
historical brutality and, 141
invisibility, 146
legislative developments, 147-50
multi-dimensional nature of, 171
protection initiatives, 172
state liability under common law, 162-67
state’s obligations, 193
substantive freedom and, 171
vulnerability factors, 143
voter naivety, 387

Waki Commission, 351, 354
Report, 342, 350
Waki, Judge P, 341
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Water Services Act 1997, 69

Watts, R, 279

Weber, M, 388, 404

Western Cape, 31, 32, 63, 121, 132, 194

Williams, P, 240

Wilson, S, 99

women
activism, patriarchal notion of rape and, 153
apartheid, impact of, 178, 186
constitution, role in shaping, 145
constitutional rights, 163
constitutional visibility, 257
discrimination against, 172, 178, 193
double-barrelled oppression, 179
economic emancipation, 180
poverty and, 175
state’s obligations to protect, 162, 173, 193
unequal power relations with men, 153
violence against. See violence against

women

war against, 142, 143

Women'’s National Coalition, 184

women’s rights, 146

Wood, J, 400

Woods, G, 115

Workshop on Human Rights, 258
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xenophobia, 399

Yacoob, Judge Z, 56, 287
Yengeni, T, 115, 116
Young, K, 423

Zambia, 22
Constitution, 367-68
Zanzibar, 346
Zikode, S, 101
Zimbabwe, 22, 370, 371, 375, 377, 387
appointment of heads of
institutions, 372
Constitution, 287, 368, 369, 380
National Prosecuting Authority, 369
supporting institutions, 380
Zimbabwe Anti-Corruption Commission,
369,373
Zuid Afrikaansche Republiek, 39
Zulu custom, 314
Zuma, DrN, 113
Zuma, President ], 109, 115, 123, 126, 128,
130, 136, 138, 396
Nkandla matter, 22, 109, 125, 132, 134,
371, 37375, 376, 379, 383, 385,
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