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abatement of nuisance, 377-8
account of administration, 264, 270
account of profits, 20-1, 264, 280, 341, 432
acquiescence and delay and, 465-7
allowances see allowances, account of profits
bars to relief, 465-7
equity and, 435-8, 453—4
hardship and, 464
intellectual property infringements, 438-41
lack of clean hands and, 465
terminology in, 449
acquiescence
and delay, 316, 343, 465-7
Lord Cairns’ Act damages and, 351
and prejudice, 316, 343
acquiescence and delay, tort and breach of
contract, 4667
actions on death, 237
claim by dependants of deceased, 239-46
claim by estate of deceased, 237-9
additional loss, 91
distinction between basic loss, 92
intervening event and, 92-100
aggravated damages, 389
availability of in Australia see availability of
aggravated damages in Australia
distinction between exemplary damages, 407-9
allowances, account of profits
for skill and effort and disgorgement in contract,
464
for skill and effort for breach of fiduciary duty,
461-3
for skill and effort for intellectual property
infringements, 463—4
Anton Piller orders, 551-2
apologies, 416-20
apportionment, 204-7
arrest of the person, pre-judgment enforcement of
remedies and, 547-9
Asbestos Injuries Compensation Fund, 211
assessment of compensation under Australian
Consumer Law
certainty of loss and recovery for loss of a
chance, 256
compensation for misleading and deceptive
conduct, 251-4
general principles, 250-1
non-pecuniary loss, 254-6
assessment of compensation for breach of contract
compensation of reliance loss, 152-6
impact of Clark v Macourt, 150-2

measure of expectation loss in particular
contexts, 136-50
non-pecuniary loss, 156-61
protection of plaintiff’s expectation interest,
134-6
assessment of compensation in tort
damage to goods, 179-82
damage to land or fixtures, 176-8
defamation, 173-6
defective premises or goods, 184-6
general principle, 172
reliance on a misrepresentation,
187-8
specific contexts, 172
wrongful interference with goods, 182—4
wrongful interference with land, 178-9
assessment of equitable compensation
basic measure of equitable compensation,
2068-9
object of equitable compensation, 266-7
recoverability of non-pecuniary loss, 267-8
attribution of responsibility, 74
attribution of responsibility for breach of contract,
161
remoteness of damage see remoteness of
damage
attribution of responsibility for compensation
under Australian Consumer Law
common sense test of causation, 256—7
factual causation, 257
multiple wrongdoers, 262
scope of liability, 258-62
attribution of responsibility for compensation in
tort, 188
contributory negligence, 199-207
remoteness of damage see remoteness of
damage
attribution of responsibility for equitable
compensation, 269-70
breach of equitable duty of care, 286-8
breach of fiduciary duty, 276-85
breach of trust, 270-6
Australian Consumer Law, 26, 248
aggravated damages under, 412-13
assessment of compensation under see
assessment of compensation under
Australian Consumer Law
attribution of responsibility for compensation
under see attribution of responsibility for
compensation under Australian Consumer
Law
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Australian Consumer Law (cont.)
compensation under see compensation under
Australian Consumer Law
disgorgement and, 447-8
expectation loss under, 251-3
injunctions under, 344-5
liability under, 248
mental harm claims, 255
non-pecuniary loss, 28
psychiatric illness and, 255-6
rescission under, 490-1
specific performance under, 321-2
unconscionable conduct, 248, 250, 405, 490
unfair practices, 250, 405
vindicatory remedies under, 427
Australian Securities and Investment Commission,
547
availability of aggravated damages in Australia
under Australian Consumer Law, 412-13
for certain statutory causes of action, 411
for tort, 409-11
unavailability for breach of contract, 411
unavailability for equitable wrongdoing,
411-12
avoidable loss rule, 34, 110
avoided loss rule, 33-6, 109

balance of convenience, interlocutory injunctions,
540
adequacy of undertaking as to damages to
defendant, 543
delay on part of plaintiff, 543
example of, 543—4
hardship to defendant and third parties, 542-3
irreparable injury, hardship and inadequacy of
damages to plaintiff, 541-2
likelihood of success, 540-1
balance of probabilities, 33,
41-3, 456, 48-55, 57, 80, 88-9, 150, 202-3
bars to relief
account of profits, 465-7
general equitable see general equitable bars to
relief
proprietary remedies, 531
bars to relief relevant only to specific performance,
316-21
continuous supervision and personal services,
318-20
mutuality, 317-18
readiness and willingness, 321
bars to rescission, 501-2
affirmation, 503
delay, 503-4
executed contracts and innocent
misrepresentation, 506-7

562 Index

impossibility of complete restoration, 502-3
intervening third party rights, 504-6
basic loss, 91
causally dependent subsequent event and,
1034
causally independent subsequent event and,
100-3
distinction between additional loss, 92
basis of assessment for Lord Cairns’ Act damages
compensatory awards, 362—4
future wrongdoing, 363
provide novel forms of relief, 363-4
reasonable fee awards, 362
specific relief, 362-3
timing, 360-2
betterment discount, 30-3, 149
rules, 30
binding contract and specific performance, 307
consideration, 307-8
illegality, 309-10
impossibility and futility,
310-12
uncertainty, 308-9
Birks, Peter, 5, 7-8, 18, 472-3, 476, 478
taxonomy, 8
bodily integrity, injury to, 335-6
bottom-up reasoning, 13
breach of confidence, 7, 11, 28, 267-9, 295, 337,
350, 353, 359, 435
award of constructive trust for, 527
‘reasonable fee’ awards for, 453
‘reasonable fee’ damages for, 453—4
breach of contract
assessment of compensation for see
assessment of compensation for breach of
contract
compensation for see compensation for breach
of contract
disgorgement and, 443-7
unavailability for aggravated damages, 411
unavailability for exemplary damages, 399-402
breach of an equitable duty of care, 123, 269
contributory negligence and, 287-8
scope of liability, 286—7
breach of fiduciary duty, 7, 109, 269, 295
account of profits allowances, 461-3
Brickenden rule, 278-80, 286
construction of the hypothetical world,
276-80
contributory negligence, 283-5
equitable compensation and, 269
intervening acts and remoteness of loss,
281-3
mitigation of loss and, 285
Nocton v Lord Ashburton, 264-5
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breach of trust, 7, 17, 116, 264, 269
independent non-wrongful event, 270-5
intervening acts and remoteness of loss,
275-6
Brickenden rule, 278-80, 286
Burrows, Andrew, 8, 11-12, 400
‘but for’ test, 74-6, 79-83, 85, 87-8, 203, 257, 209,
276-7, 437

causal overdetermination, 81-2
duplicative causation, 81-4
evidential uncertainty see evidential
uncertainty
Necessary Element of a Sufficient Set test, 81-2,
85
pre-emptive causation, 81, 84-5
causation
causal overdetermination see causal
overdetermination
civil liability statutes, 76-8
duplicative, 81-4
factual see factual causation
legal, 75
legal concept of, 74-8
pre-emptive, 81, 84-5
test of common sense see test of common
sense
causative potency, 205
relevance of, 205-6
certainty of loss, 41
overview of current law, 42—4
chattels, 323
specific performance and, 301-2
unique, 301
clean hands, lack of see lack of clean hands
common law
contributory negligence, 199
distinction between joint and multiple
tortfeasors, 115-16
rescission, 380
restrictions on non-pecuniary loss, 1569
rules, concurrent wrongdoers, 114-17
as source of remedies, 6
use of test of common sense at, 78
common law and equity divide, 9-10
fusion fallacy and, 10-11
unjust enrichment scholarship and, 11-12
common law rescission, 488-9
compensation, 16-18, 433
assessment of, 26
under Australian Consumer Law see
compensation under Australian Consumer
Law
breach of contract see compensation for breach
of contract

defamation, 173-6
equitable see equitable compensation
expectation loss under Australian Consumer
Law, 251-3
goods and services tax and, 40-1
loss of earning capacity, 38
loss of use of money, 71-2
lost income, 38
personal injury compensation, taxation on,
39-40
reparative, 17, 270, 273, 275
statutory schemes for personal injury, 209-11
substitutive, 17, 270, 273, 275, 450
taxation on, 38
in tort see compensation in tort
compensation under Australian Consumer Law
assessment of see assessment of compensation
under Australian Consumer Law
attribution of responsibility see attribution of
responsibility for compensation under
Australian Consumer Law
death or personal injury,
249-50
entitlement to, 249
compensation for breach of contract
assessment of compensation see assessment of
compensation for breach of contract
attribution of responsibility for breach see
attribution of responsibility for breach of
contract
contributory negligence, 167-70
non-pecuniary loss, 134
compensation in tort, 172
assessment of see assessment of compensation
in tort
attribution of responsibility see attribution of
responsibility for compensation in tort
compensatory principle, identification of wrongs
and, 26-7
concurrent wrongdoers, 113
common law rules, 114-17
contribution statutes, 117-21
interplay of the three regimes, 128-9
proportionate liability and, 113
proportionate liability statutes, 121-8
solidary liability, 113-14
consequential loss, 17, 43-5
consideration, specific performance and, 307-8
consortium, loss of, 235-6
conspiracy, 190, 333, 409
constructive trusts, 280
breach of confidence and, 527
proprietary remedies and, 513-16
unconscionable conduct, 521, 525
contemptuous damages, 426
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continuous supervision and personal services,
318-20
contract
‘agency problem’ cases, 446
breach of see breach of contract
disgorgement in, account of profits allowances,
464
‘reasonable fee’ damages and, 459-60
relationship between restitution for unjust
enrichment, 480—4
‘second sale’ cases, 445
contract and self-help, 379
debt, 385
liquidated damages and penalties, 380-5
other stipulated contractual remedies, 386-7
rescission, 379-80
contracts for services, 338-40
contractual damages awards, three interests
protected by, 135
contributory negligence
apportionable loss, 204
apportionment, 204—7
attribution of responsibility for compensation in
tort, 199-207
breach of an equitable duty of care and, 287-8
breach of fiduciary duty and, 283-5
civil liability statutes, 200-1
common law, 199
compensation for breach of contract and,
167-70
doctrine of, 98, 106, 108-9, 167, 199, 260
factual causation and scope of the duty, 203-4
plaintiff’s conduct, 201-3
plaintiff's contribution to loss, 108-9, 260-1
statutes, 199-200
conversion, 6, 26, 182-3, 189, 195-6, 199, 301, 322,
332, 370, 450, 489, 497
damages for, 62, 458
dishonest, 182
reasonable fee awards, 455, 467
wrongful, 495
copyright and circuit layouts infringements, 441
Corporations Act 2001 (Cth)
injunctions under, 346
Lord Cairns’ Act damages and, 365
cost of repair, 28-9
criteria for award of proprietary remedies, 518-20
perfection, 521-2
unconscionability, 520-1
unjust enrichment, 522—7
wrongdoing, 527-31

damage to reputation, 188

defamation, 173-6
injunctions for, 336

Index

damages
additional damages, 398
aggravated damages see aggravated damages
contemptuous damages, 426
for conversion, 62, 458
date of assessment see date of assessment of
loss
for detinue, 62
for distress, 158, 160, 350, 359, 363, 389, 407,
411-13
equitable see Lord Cairns’ Act damages
exemplary damages see exemplary damages
expectation damages, 4,
134-6, 154, 401, 4006, 433
Griffiths v Kerkemeyer damages, 216-18, 230
inadequacy of see inadequacy of damages
liquidated damages clause, 380
loss of bargain damages, 134
nominal damages, 425-6
‘reasonable fee’ damages see ‘reasonable fee’
damages
rectification damages, 146-9
reliance damages, 135,
153-5, 433
restitutionary damages, 432, 448-9, 451, 456
substitutionary damages, 17, 29, 152
for trespass to land, 178, 410
for trespass to the person, 425
vindicatory damages,
413-14
date of assessment of loss, 60-5
personal injury, 61
death
actions on see actions on death
compensation under Australian Consumer Law,
249-50
debt
arrest for, 547-9
contract and self-help and, 385
specific performance and, 324-5
deceit, 27, 63, 187-8, 190, 196, 404, 409, 458, 494
remoteness of damage, 189
declarations, 4204
discretionary issues, 424
jurisdiction to grant injunctions, 422-3
standing, 423—4
defamation, 188
assessment of compensation, 173-6
contrast to injurious falsehood, 333—4
pecuniary loss from, 61
delay, on part of plaintiff, interlocutory injunctions
and, 543
delay and acquiescence, 316, 343
account of profits and, 465-7
intellectual property infringements, 466
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deterrence
general, 432
specific, 432
detinue, 182, 301, 322, 332, 401, 458, 489,
497
damages for, 62
reasonable fee awards, 455, 467
diminution in value, 28-9
discretionary factors and bars to relief, specific
performance, 312
bars to relief relevant only to specific
performance see bars to relief relevant only
to specific peformance
general equitable bars to relief see general
equitable bars to relief
disgorgement, 434-5, 472
Australian Consumer Law and, 447-8
breach of contract and, 443-7
election and, 438
equity and the account of profits, 435-8
intellectual property infringements and account
of profits, 438-41
torts and waiver of tort, 441-3
distress, damages for, 158, 160, 350, 359, 363, 389,
407, 411-13
doctrine of intervening cause, 107

economic rights, injury to, 333-5
economic torts, 333—4
equitable wrongdoing affecting economic
interests, 334-5
‘eggshell skull’ rule, 173, 189, 197-8
election to rescind, 494
consequences of, 496-8
how to make, 495-6
reasons behind requirement, 499
enforcement of money remedies
enforcement against the person, 554
enforcement against property, 554—7
historical background, 553
enforcement of remedies, 22, 536
enforcement of specific remedies see
enforcement of specific remedies
interlocutory injunctions see interlocutory
injunctions
post-judgment see post-judgment enforcement
of remedies
pre-judjment see pre-judgment enforcement of
remedies
enforcement of specific remedies, 557
coercive enforcement, 557-9
enforcement against property, 557
equitable compensation, 264-5
assessment of see assessment of equitable
compensation

attribution of responsibility see attribution of
responsibility for equitable compensation
breach of fiduciary duty and, 269
distinguished from Lord Cairns’ Act damages,
205
equitable damages see Lord Cairns’ Act damages
equitable liens, 517-18
equitable remedies, 6-7
injunctions see injunctions
specific performance see specific performance
equitable rescission, 341, 379, 479, 487-9
equitable wrongdoing
unavailability for aggravated damages, 411-12
unavailability for exemplary damages, 402—4
equity, account of profits and, 435-8, 453—4
evidential uncertainty
‘Fairchild principal’, 90
inference of factual causation, 86
material contribution to the harm, 86-8
material increase in risk,
88-91
exclusive entitlement, 452
exemplary damages, 11, 20, 389, 406
for breach of certain statutes, 398-9
calculation of, 394-5
categories of case for awards of, 391
distinction between aggravated damages, 407-9
nature and history of in Australia see nature and
history of exemplary damages in Australia
for negligence, 397
normative objections to, 405-6
for tort, 396-7
unavailability for breach of contract, 399-402
unavailability for equitable wrongdoing, 402—4
expectation damages, 4, 134-6, 154, 401, 400, 433
expectation interest, 135
expectation loss, 1367
assessment of compensation for breach of
contract, 136-50
compensation for under Australian Consumer
Law, 251-3
compensation of reliance loss in excess of,
253-4
failure to build, maintain or repair property as
promised, 142-9
failure to convey land as promised, 141-2
failure to deliver goods as promised, 137-41
failure to provide other services as promised,
149-50

factors influencing exercise of jurisdiction, Lord
Cairns’ Act damages
general principles, 354-9
provide novel forms of relief, 358-9
relief from future losses, 358
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factors influencing exercise of jurisdiction, Lord
Cairns’ Act damages (cont.)
Shelfer criteria, 359-60
solution between no relief and specific relief,
355-8
specific relief, no longer available or in addition
to, 354-5
factual causation, 75-6, 88, 211
attribution of responsibility for compensation
under Australian Consumer law, 257
‘but for’ test see ‘but for’ test
contributory negligence and, 203—4
inference of, 86
overview, 78-9
‘Fairchild principle’, 90
financial services or products, misleading or
deceptive conduct statutes, 248-9
future pecuniary loss, 60
determining present equivalent of, 66-8

gain-based relief, future of in Australia, 467-8
general equitable bars to relief, 312-16, 341
hardship, 342
hardship and the public interest, 313-14
laches, 315-16, 343
lack of clean hands, 314-15, 343
goods
claims, unjust enrichment, 479
contracts for, specific performance and, 301-2
damage to, assessment of compensation for,
179-82
defective, assessment of compensation for,
184-6
failure to deliver as promised, 137-49
injury to property rights in, 332-3
torts protecting proprietary rights in,
‘reasonable fee’ damages and, 457-8
trespass to see trespass to goods
wrongful interference with, assessment of
compensation for, 182—4
goods and services tax, compensation and,
40-1
Griffiths v Kerkemeyer damages, 216-18, 230

Hadley v Baxendale test, 137-8, 161-7

test of reasonable foreseeability and, 162
hardship, 313-14

account of profits and, 464

general equitable bars to relief and, 342

Lord Cairns’ Act damages and, 351
hardship to the defendant, 342, 364, 459, 525, 541

interlocutory injunctions and, 542, 545
harm

initial see initial harm

mental see mental harm

566 Index

history of ‘reasonable fee’ damages
compensatory analyses, 449-51
partial disgorgement analyses, 452
property or exclusive entitlement analyses, 452
restitutionary analyses, 451
restitutionary and/or compensatory analyses,

451

vindicatory analyses, 451-2

Holmes, Oliver Wendell, 298

illegality, specific performance and, 309-10
impossibility and futility, specific performance and,
310-12
imprisonment, 292, 327, 557-9
inadequacy of damages, 351
injunctions and, 330-1
specific performance, 296-8
inflation
post-judgment loss and, 66
pre-judgment loss and, 66
relevance to loss, 66
initial harm, 41-2, 44-5, 80
personal injury as, 43, 45-8
pure economic loss as, 49-54
injunctions, 327-30
bars to, equivalent to specific performance, 343
for damage to reputation, 336
enforcing mandatory, 328
equitable, 328
final, 328
general equitable bars to relief see general
equitable bars to relief
inadequacy of damages and, 330-1
interlocutory see interlocutory injunctions
legal, 327-8
mandatory, 328
prohibitory, 328
questions considered by courts, 329
quia timet, 349
quia timet injunctions, 340-1
relationship between specific performance,
294-6
restorative mandatory, 328
rights protected by see rights protected by
injunctions
temporary, 328
injunctions under statutes, 344
Australian Consumer Law, 344-5
Corporations Act 2001, 346
intellectual property, 344
injurious falsehood, 188-90, 333, 393, 409
contrast to defamation, 333—4
intellectual property
additional damages, 398
contracts for, specific performance and, 305
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injunctions under statutes and, 344
injury to, 333
intellectual property infringements
account of profits and, 432, 438-41, 463—4

liquidated damages
contract and self-help and, 380-5
Lord Cairns’ Act, 7, 14, 292, 459
Lord Cairns’ Act damages, 15, 19, 268, 297, 341,

delay and acquiescence, 466

innocent infringement defence, 440-1, 454

‘reasonable fee’ damages and, 454-5
intentional torts, 77, 105, 189, 191, 333, 335, 397
interest on compensation awards, 68-71

post-judgment, 69

pre-judgment, 69-71
interlocutory injunctions, 536-7

balance of convenience see balance of

convenience, interlocutory injunctions

interim injunctions under statute, 5467

legal, equitable or statutory right, 537-8

mandatory, 544

quia timet injunctions, 545

‘serious question to be tried’, 538-40

undertakings as to damages, 546

which finally determine matter, 545-6
intervening act see novus actus interveniens
Ipp Report, 211, 397

judgment debtors, 549-50, 552-7

laches

general equitable bars to relief and, 315-16,

343

Lord Cairns’ Act damages and, 351
lack of clean hands, 314-15

account of profits and, 465

general equitable bars to relief and, 343
land

contracts involving, specific performance and,

299-301
damage to, assessment of compensation for,
176-8
failure to convey as promised, 141-2
injury to property rights in, 331-2
torts protecting proprietary rights in,
‘reasonable fee’ damages and, 455-6
trespass to see trespass to land
wrongful interference with, assessment of
compensation for, 178-9
legal rescission, 488-9
legitimate interest test, 383—4, 444, 446
liability
proportionate see proportionate liability
scope of see scope of liability
solidary, 113-14
tortious, 114
liens
equitable, 517-18
unconscionability and, 521

348, 432, 448, 455

advantages for plaintiff, 349-50

Australian legislation mentioning wrongful act,
352-3

Australian legislation not mentioning wrongful
act, 353—4

basis of assessment for see basis of assessment
for Lord Cairns’ Act damages

Corporations Act 2001 (Cth) pt 9.5 and,
365

discretionary bars to relief, 364

distinguished from equitable compensation,
205

factors influencing exercise of jurisdiction see
factors influencing exercise of jurisdiction,
Lord Cairns’ Act damages

future of, 365-6

history, 348-9

jurisdiction to award, 350-2

need for wrongful act in some Australian
jurisdictions, 352

for statutory wrongdoing, 354

Lord Campbell’s Act, 67, 123, 239, 245
loss

additional see additional loss

of amenities, 227-8

apportionable, 204

assessment by balance of probabilities see
balance of probabilities

assessment of, taxation and, 37-41

basic see basic loss

of capacity to do domestic work, 225-6

certainty of see certainty of loss

of a chance, 41, 43

of consortium, 235-6

of earning capacity, 220-4

of an employee’s services, 234-5

of employment-related benfits, 225

of expectation of life, 228

expectation loss see expectation loss

future pecuniary see future pecuniary loss

mitigation of see mitigation of loss

non-pecuniary see non-pecuniary loss

pecuniary see pecuniary loss

plaintiff’s contribution to see plaintiff’s
contribution to loss

pure economic see pure economic loss

reliance loss see reliance loss

of reputation see loss of reputation

of social security benefits,
225

Index 567
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loss (cont.)
suffered by injured person see loss suffered by
injured person
temporal considerations of see temporal
considerations of loss
loss of a chance, 41, 43
loss of reputation, 156, 158-9, 173-4, 213, 255, 407
damages for, 174-5
loss suffered by injured person, 214
non-pecuniary loss,
227-30
overlap between different heads of loss, 230-1
pecuniary loss from impairment of capacities,
220-6
pecuniary loss from needs created by injury,
215-20
lump sum rule, 57-8

Mareva orders, 549-51
medical expenses, 215
mental harm, 160, 193—4, 198
claims, Australian Consumer Law and, 255
definition, 213-14
liability for, 211
resulting from negligence, 213-14
misleading or deceptive conduct, 249-50
assessment of compensation for, 251-4
financial services or products, 248-9
liability for, 257
mitigation of loss
benefits from actions of plaintiff, 33-6
breach of fiduciary duty and, 285
doctrine of, 33, 106-10, 260-1
plaintiff’s contribution to loss, 109-11, 261-2
money
claims, unjust enrichment, 477
contracts to lend, specific performance and,
303-4
funds of, injury to property rights in, 332-3
loss of use of, 71-2
money remedies, enforcement of see enforcement
of money remedies
motor vehicle accident insurance schemes, 210
National Injury Insurance Scheme, 210
multiple wrongdoers, attribution of responsibility
for compensation under Australian
Consumer Law, 262
mutuality, 317-18

National Disability Insurance Scheme, 211
National Injury Insurance Scheme, 210
nature and history of exemplary damages in
Australia, 389-92
calculation of exemplary damages, 394-5
need for ‘host’ cause of action, 392-3

568 Index

unavailable if criminal punishment already
imposed, 393—4
Necessary Element of a Sufficient Set test, 81-2, 85
negligence
contributory see contributory negligence
exemplary damages for, 397
mental harm resulting from, 213-14
remoteness test see test of reasonable
forseeability
subsequent event and, 92-3
nominal damages, 425-6
non-pecuniary loss, 28, 70, 156
assessment of compensation under Australian
Consumer Law, 254-6
assessment of compensation for breach of
contract, 15661
caused by trespass to land, 179
loss of amenities, 227-8
loss of expectation of life, 228
pain and suffering, 227
personal injury and, 227-30
recoverability of, 267-8
resrictions at common law, 156-9
restrictions under statutue, 159-61
statutory regulation, 229-30
novus actus interveniens, 75, 92, 94, 98-9, 100,
168, 170, 261, 275, 282, 285
nuisance, abatement of, 377-8

once and for all rule, 58-60

pain and suffering, 227
passing off, 4, 333, 396, 434-5, 43940, 454, 545
patent infringements, 440
pecuniary loss, 28
caused by trespass to land, 178
cost of managing lump sum award, 219-20
domestic care for injured person, 215-18
increased cost of living at home, 218-19
loss of capacity to do domestic work, 225-6
loss of earning capacity, 220—4
loss of employment-related benefits, 225
loss of social security benefits, 225
medical expenses and institutional care costs,
215
resulting from defamation, 61
penalties doctrine
application to contract clause, 381-3
clause a penalty on the facts, 383-4
justification for, 384-5
perfection, as criteria for award of proprietary
remedy, 521-2
person
arrest of, pre-judgment enforcement of
remedies and, 547-9
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self-defence of, 374-5
trespass to see trespass to the person
personal injury
benefits arising from, 231-3
civil liability statutes, 211-12
claims based on injury to another person, 233-6
compensation, taxation on, 39-40
compensation under Australian Consumer Law,
249-50
date of assessment of loss, 61
degree-of-probability approach, 43
as initial harm, 43, 45-8
loss suffered by injured person see loss suffered
by injured person
meaning of, 212-14
statutory compensation schemes, 209-11
personal remedy, specific performance and, 306-7
plaintiff's contribution to loss, 260
contributory negligence, 108-9, 260-1
mitigation, 109-11, 261-2
overview of the three relevant doctrines,
106-8
plant breeder’s rights infringements, 440
Posner, Richard, 13, 16, 298
post-judgment enforcement of remedies, 552
enforcement of money remedies see
enforcement of money remedies
precise remedies for unjust enrichment, 477
goods claims, 479
money claims, 477
services claims, 477-9
pre-emptive causation, 81, 84-5
pre-judgment enforcement of remedies, 547
arrest of the person, 547-9
freezing orders, 549-51
search orders, 551-2
primary duties, transfer by mistake, 4
primary rights, 3
distinction between secondary rights, 4
restitution, 4
torts and, 4-5
privacy, injury to, 336-7
property
enforcement of money remedies against, 554—7
enforcement of specific remedies against, 557
self-defence of, 373—4
proportionate liability, 113
statutes, 121-8
proprietary remedies, 22, 512-13
advantages over personal remedies, 512-13
constructive and resulting trusts, 513-16
criteria for award of see criteria for award of
proprietary remedies
discretionary factors and bars to relief, 531
equitable liens, 517-18

need for more defined criteria, 531-2
proprietary powers, 516-17
psychiatric illness, 94, 157, 160, 193, 198, 212, 214,
250, 255
Australian Consumer Law and, 255-6
pure economic loss, 45
date of assessment of loss, 62
hypothetical conduct of defendant, 54-7
as initial harm, 49-54
Sellars v Adelaide Petroleum NL, 43

quantum meruit, 21, 472, 474, 477-8, 480-2, 484
quantum valebat, 21, 472, 479

quasi-contract, 21, 472-3

quia timet injunctions, 340-1, 349, 545

readiness and willingness, 321
‘reasonable fee’ damages, 448-9
breach of confidence, 453—4
contract and, 459-60
general patterns of, 453
history of see history of ‘reasonable fee’ damages
intellectual property infringements and, 454-5
non-proprietary torts and, 458
torts protecting proprietary rights in goods,
457-8
torts protecting proprietary rights in land,
455-6
recaption, 375-6
rectification damages, 146-9
registered designs infringements, 4401
reliance damages, 135, 153-5, 433
reliance interest, 135
reliance loss, 27, 55, 136, 188
compensation for, 152-6
compensation of in excess of expectation loss,
2534
as general measure of compensation for
misleading or deceptive conduct, 251-2
relief from future losses, exercise of jurisdiction,
Lord Cairns’ Act damages, 358
remedies
common law, 6
compelling performance, 18-19
definition, 3, 5
dualist view of, 6
enforcement of see enforcement of remedies
equitable see equitable remedies
functional approach to, 14-15
gain-based, 20-1, 406
moderate approach to, 6
monist view of, 5
personal see personal remedy, specific
performance and
post-judgment, 5
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remedies (cont.)
post-judgment enforcement of see post-
judgment enforcement of remedies
pre-judgment, 5
pre-judgment enforcement of see pre-judgment
enforcement of remedies
proprietary see proprietary remedies
replicative, 15
restitutionary see restitutionary remedies
as secondary right, 3
self-help see self-help remedies
sources of in Australia, 6-7
specific, enforcement of see enforcement of
specific remedies
statutory, 7
transformative, 15
unjust enrichment scholarship, 7-9, 12-13
vindicatory, under Australian Consumer Law,
427
as vindication, 19-20
remoteness of damage, 76, 93, 98, 105, 189
assumption of responsibility, 164-7
deceit, 189
defendant’s knowledge of plaintiff’s
responsibility, 1634
‘eggshell skull’ rule, 173, 189, 197-8
Hadley v Baxendale test, 137-9, 161-7
meanings of, 105
test of natural and probable consequences,
189-90
test of reasonable contemplation, 195-6
test of reasonable foreseeability, 190-5
remoteness of loss
breach of fiduciary duty and, 281-3
breach of trust and, 275-6
replevin, 376-7
rescission, 21, 280, 486-8
under Australian Consumer Law, 490-1
bars to see bars to rescission
common law, 379
contract and self-help, 379-80
different senses used by courts, 486-7
election to rescind see election to rescind
equitable rescission, 341, 379, 479, 487-9
legal, 488-9
partial, 497, 499-501
requirement of restituto in integrum, 491-4
as restitutionary remedy, 488
as self-help remedy, 487
restitution, 21, 433-4
defences to a claim for, 479-80
as primary right, 4
specific, 377
for unjust enrichment, relationship between
contract, 480—4

restitution interest, 135
restitutionary damages, 432, 448-9, 451, 456
restitutionary remedies, 472
establishment of ‘unjust factor’, 476
implied contract, 472-3
personal, 472, 476
proprietary, 476
scholarship, 473
restituto in integrum requirement, 491-4
rights protected by injunctions
injury to bodily integrity, 335-6
injury to economic rights, 333-5
injury to intellectual property, 333
injury to privacy, 336-7
injury to property rights in goods and funds of
money, 332-3
injury to property rights in land, 331-2
injury to reputation, 336
restraining breaches of negative covenant in a
contract, 337-8

scope of liability, 76-8, 83, 85, 211
attribution of responsibility for compensation
under Australian Consumer Law, 258-62
breach of an equitable duty of care and, 2867
foreseeability of the loss, 259
intervening cause, 258
plaintiff’s contribution to loss, 260-2, see also
plaintiff’s contribution to loss
purpose of duty breached, 105-6
purpose of provision contravened, 259-60
remoteness of damage, 105
subsequent event see subsequent event
secondary rights, 3—4
distinction between primary rights, 4
self-help remedies, 5, 370-1
contract and see contract and self-help
tort and see tort and self-help
sequestration, 292, 327, 557-8
sequestration orders, 558
services
claims, unjust enrichment, 477-9
contracts for, specific performance and, 305-6
failure to deliver as promised, 149-50
shares and stocks, contracts for, specific
performance and, 302-3
Shelfer criteria, Lord Cairns’ Act damages, 359-60
specific performance, 4, 292
under Australian Consumer Law, 321-2
bars to injunctions equivalent to, 343
bars to relief relevant only to see bars to relief
relevant only to specific performance
binding contract and see binding contract and
specific performance
chattels and, 301-2
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debt and, 324-5
discretionary factors and bars to relief see
discretionary factors and bars to relief,
specific performance
inadequacy of damages, 296-8
nature of, 292—4
personal remedy and, 306-7
relationship between injunctions, 294-6
specific restitution or specific delivery of
property, 322—4
subject matter of contract see subject matter of
contract, specific performance
substituted, 557
specific relief
as basis of assessment for Lord Cairns’ Act
damages, 362-3
no longer available or in addition to, Lord
Cairns’ Act damages and, 354-5
and no relief, Lord Cairns’ Act damages and,
355-8
Spry, lan, 296, 311-12, 314, 320, 332, 361, 539
Stevens, Robert, 5, 17-19
subject matter of contract, specific performance, 299
contracts for the benefit of third parties, 304-5
contracts involving goods, 301-2
contracts involving intellectual property, 305
contracts involving land, 299-301
contracts involving shares and stock, 302-3
contracts to loan money, 303—4
contracts for services, 305-6
subsequent event, 91
additional loss, intervening event, 92-100
basic loss, causally dependent subsequent
event, 103-4
basic loss, causally independent subsequent
event, 100-3
distinction between basic and additional loss,
91-2
negligence and, 93
substitutionary damages, 17, 29, 152

Target Holdings rule, 274
taxation law, assessment of loss and, 37-41
temporal considerations of loss, 57
compensation for loss of use of money, 71-2
continuing nuisance, 59
continuing wrongs, 59
date of assessment, 60-5
determining present equivalent of future
pecuniary loss, 66-8
interest on compensation awards, 68-71
lump sum rule, 57-8
once and for all rule, 58-60
relevance of inflation, 66
unanticipated additional loss, 58

test of common sense, 75
attribution of responsibility under the Australian
Consumer Law, 256-7
perceived superiority over ‘but for’ test, 76
use at common law, 78
view of McHugh J, 76
test of natural and probable consequences, 189-90
test of reasonable contemplation, 195-6
test of reasonable foreseeability, 93, 189-95
Hadley v Baxendale test and, 162
kind of damage foreseeable, not extent, 192—4
low degree of probability of damage, 191-2
manner of damage need not be foreseeable,
194-5
trespass to land and, 190
third parties
contracts for benefit of, specific performance
and, 304-5
hardship to, interlocutory injunctions and,
542-3
negligent actions by, 94-6
top-down reasoning, 13
tort
aggravated damages for, 409-11
compensation in see compensation in tort
exemplary damages for, 396-7
‘reasonable fee’ damages and, 455-8
waiver of, 432, 441-3, 448, 455
tort and self-help
abatement of nuisance, 377-8
eviction of trespassers, 371-3
recaption, 375-6
replevin, 3767
self-defence of the person, 374-5
self-defence of property, 373—4
specific restitution, 377
tortfeasors
common law distinction between joint and
multiple, 115-16
joint, 114
multiple, 114-15
see also wrongdoers
torts
available for exemplary damages, 396-7
disgorgement and, 441-3
intentional torts, 77, 105, 189, 191, 333, 335, 397
non-proprietatary, ‘reasonable fee’ damages
and, 458
waiver of, 441
trademark infringement, 440
trespass to goods, 6, 69, 182, 322, 332, 371
reasonable fee awards, 455, 467
trespass to land, 6, 72, 176, 189-90, 356-7, 362,
370-1
damages for, 178, 409, 425
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trespass to land (cont.)
non-pecuniary loss caused by, 179
pecuniary loss caused by, 178
reasonable fee awards, 448, 452, 455, 467
reasonable forseeability and, 190

trespass to the person, 190, 335, 370, 391, 393
damages for, 425

trespassers, eviction of, 371-3

trespasses
‘mesne profit’ cases, 455
‘wayleave’ cases, 455

uncertainty, specific performance and, 308-9
unconscionability, as criteria for award of
proprietary remedy, 520-1
unconscionable conduct, 521, 525
under Australian Consumer Law, 248, 250, 405,
490
unique chattels, 301
unjust enrichment, 5, 266
as criteria for award of proprietary remedy,
522-7
elements of, 475-6
High Court’s attitude to, 474-5
place of law and scholarship of in Australia,
4734
precise remedies for see precise remedies for
unjust enrichment
rejection of ‘implied contract’ theory of, 473
restitution for, relationship between contract,
480—4
unjust enrichment scholarship, 7-9
Australian reception of,
12-13
common law and equitable divide and, 11-12

victims of crime compensation schemes, 210
vindication of rights, 19-20

Index

vindicatory damages, 413-14
vindicatory remedies, under Australian Consumer
Law, 427

Wagon Mound litigation,
191-2
Weinrib, Ernest, 5, 16, 405
wilful default, 264
workers’ compensation schemes, 209-10
wrongdoers
concurrent see concurrent wrongdoers
multiple, attribution of responsibility for
compensation under Australian Consumer
Law, 262
see also tortfeasors
wrongdoing
as criteria for award of proprietary remedy,
527-31
equitable see equitable wrongdoing
future, as basis of assessment for Lord Cairns’
Act damages, 303
statutory, Lord Cairns’ Act damages for, 354
wrongful act
Australian legislation mentioning, 352-3
Australian legislation not mentioning, 3534
wrongful interference
with goods, 182-4
with land, 178-9
wrongs
civil, benefits arising from, 36-7
civil, impact of taxation law on assessment of
loss, 37-41
continuing, consideration of loss and, 59
equitable, compensation for see equitable
compensation
identification of, compensatory principle and,
20-7
remedial responses for, 5
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