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REPRESENTATION, &eoc

P ART L

Remarks on an opinion given in the year 1729,
by the (then) Attorney and Solicitor Ge-
neral, concerning Slaves brought to Great
Britain.

PREAMBLE TO THE OPINION*,

« IN order to certify a miftake, that
¢« Slaves become free by.their being in

* This is copied from a MS. colle¢tion of opinions,
cafes, &c. in tire hands of a gentleman of the Jaw: but
the opinion, without the preamble, may be feen in the
XIth volume of the Gentleman’s Magazine.

B Eng-
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¢ England, or being baptized, it hath
¢« been thought proper to confult the King’s
« Attorney and Solicitor General in Eng-
“ land thereupon; who have given the fol-
‘¢ Jowing opinion, fubfcribed with their
 own hands.”

LY

O PI NI O N.

*¢ We are of opinion, that a Slave by
¢« coming from the Weft-Indies to Great-
‘¢ Britain, or Ireland, either with or with-
¢ out his mafter, doth not become free;
¢ and that his mafter’s property or right
“ in him, is not thereby determined or
“¢ varied ; and that baptifin doth not beftow
‘¢ freedom on him, nor make any altera-
‘¢ tion in his temporal condition in thefe
¢ kingdoms: We are alfo of opinion, that
< the mafter may legally compel him to
“* return again to the plantations.”

P. YORK.

C. TALBOT.
Jan. 14, 1729.

The authority of thefe great names is
fuch, that I might feem guilty of an un-
pardonable prefumption, if I thould com-

4 mence
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mence my criticifm on this opinion by any
other method, than that of comparing it
with the fentiments of other perfons, who
have confidered the fame fubje&.

¢« It is faid, that the law of England is
¢ favourable to liberty; and fo far this
¢ obfervation is jult, that when we had
‘¢ men in a fervile condition amongft us,
¢ the law took advantage even of neglets
¢« of the mafters to enfranchife the villain,
«¢ and feemed for that.purpofe even to fub-
< tilize a little ; becaufe our anceftors
¢ judged, that freemen were the real fupport
< of the kingdom.” (Sece the Account of the
European Settlements in America, vol.ii.
part vi. ch. xii. p. 130.) Another remark of
the fame ingenious author (in p. 118.) con-
veys a very fenfible idea of thofe juft and
equitable reafons, which probably induced
our anceftors to render the Englith laws fo
indulgent to the opprefled villain,

¢¢ Indubitably” ({fays he) ¢ the fecurity,
¢ as well as the folid wealth of every na-
< tion, confifts principally in the number
¢ of low and middling men of a free con~
¢ dition, and that beautiful gradation from
¢ the higheft to the loweft, where the
“ tranfitions all the way are almoft im-

B2 “ per=
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¢ perceptible.—To produce this, ought to
¢ be the aim and mark of every well regu-
«¢ lated common-wealth, and #oze bas ever
“ flourifbed upon other principles.”

The vaflalage of Scotland was confidered
by our legiflature, as highly injurious to
the welfare of that kingdom, danger-
ous to this, and unjuft in itfelf: it was
therefore abolithed by an A& * of Parlia-
ment in the twentieth year of King George

* This A& (according to the preamble) is ¢ for ex-
¢ tending the influence, benefit and proteftion of the
“ King’s laws and courts of juflice to all bis Majefly’s
¢ fubjeéts in Scotland ;” yet it muft be confefled, that
Sfome of his Majefty’s fubjets in Scotland, (viz. thofe
who work in the collieries, faltworks, or mines) feem
ftill to be expoled in too great a degree to the will of
their employers, by the 21{t fection ; unlefs it fhould be
allowed, that the claufe is exprefled in fuch terms, that
it cannot juftify any arbitrary proceedings.

And indeed, there is fome room for a favourable inter-
pretation, the proprietor being only at liberty to exer-
ciﬁ; ¢ fuch power and authority as is competent to him by
¢ Jaw.?

Therefore, as the law cannot authorize an unjuft op-
preffion, the above-mentioned ¢ power and jurifiiftion,”
may (I hope) be confidered as a mere fhadow of vaflal-
age, without effeét.

Neverthelefs there will not be wanting interefted.
perfons to urge, that the claufe is fufliciently effeGtual,
and that it muft neceffarily be underftood to imply and
authorize a continuation of the former vaffalage, over
“ all workmen employed in carrying on coalivorks, fult-
¢ works, and mines in Scotland.” But even if this {hould
really be true, I will venture one obje&ion againft it,
viz. that the fame is ablolutely unneceffary, if not hurt-

3 ful
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the fecond, (A.D. 1747. ch. xliii. “ An
<« A& for taking away and abolifhing the
¢« Heretable Juri{di&ions in that Part of
¢ Great-Britain called Scotland, &c.”) for
which falutary meafure, all true friends
to the liberty of Great Britain ought to be
thankful.

Indeed there are many inftances of per-
fons being freed from Slavery by the laws
of England; but (God be thanked) there
is neither law, nor even a precedent (at
lIeaft I have not been able to find one) of a
legal determination, to juftify a mafter in
claiming or detaining any perfon whatfo-
ever as a Slave in England, who has not
voluntarily bound himfelf as fuch by a con-
tract in writing.

In the cafe of Gallway verfus Caddee,
tried before Baron Thompfon at Guildhall,
about 30 years ago *, verdit was given for
the defendant, in behalf of a Negro claimed
by the plaintiff as his Slave, whom the

ful to the true intereft of the proprietors of fuch works.
"T'he learned Baron Montelquieu clearly demonftrates
this point,(viz. ¢ Inutilité de L’Efclavage parmi nous.”)
in the 8th chap. of his 15th book, des L’ Efprit de Loix.
See further remarks on this head in the IVth part.

* The author accidentally met with a gentleman
who was prefent at this trial.

B 3 court
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court declared to be free on bis firf} fetting
Soot on Englifb ground.

Alfo in the cafe of De Pinna, &c. ver-
fus Henriques, (who proteted a poor Ne-
gro woman, claimed by the plaintiffs as
their Slave) a verdi® was given for the
defendant at Guildhall in 1732.

Lord Chief Juftice Holt held, that ¢ as
¢ foon as a Negro comes into England, he
¢ becomes free: one may be a villain in
¢ England, but not a Slave.” See Salkeld’s
Reports, vol. ii. p. 666.

¢ Slaves may claim their freedom as foon
¢¢ as they come into England, Germany,
«¢ France, &c.” Groenwig Vinnius adht.
Wood’s Civ. Inft. b. i. ch. ii. p. 114.

The ftate of Slaves amongft the ancient
Romans or other heathen nations, and the
imaginary right of conquerors in thofe early
days to enflave their captives, do not at all
concern a Chriftian government ; fo that it
vould be fuperfluous to quote the learned
Grotius’s confiderations on thefe fubjeéts ;
becaufe {uch precedents cannot be of any
authority amongft Chriftians. *Tis fufficient
for our purpofe, that thefe heathen cuftoms
are not now eftablifhed in Europe, and
that even Grotius himfelf allows the fame.

After
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After {peaking of the afylum given by
the Jews to Slaves, who had fallen into
that unhappy ftate, without any fault of
their own, he obferves as follows: ¢ Quali
¢ ex caufa videri poteft ortum jus guod in
“ folo Francorum fervis datur proclamands in
¢ libertatem, quanquam id nec quidem nunc
““ tantum bello captis [ed & aliis qualibuflibet
¢ fervis wvidemus dari.”  Grotius, lib, iii.
cap. vii. fect. viii. p.735. Gronovius fur-
ther explains thefe words, (¢ Servis datur
¢ proclamandi,”) in the following note,
viz. ¢ Ut Servus peregrinus, fimul atque ter-
““ ram Francorum tetigerit, eodem momento
< liber fiat.” * Gronovius.

I may add farther, that it is, and ever
has been, the conftant practice of Juftices
of the Peace in England, (if I except a
certain mercenary trading Juftice at the
Weft end of the town) to enlarge all per-
fons who demand the Magiftrate’s protec-
tion from the tyranny of Slaveholders.
Therefore it muft appear, that Slavery is
by no means tolerated in this ifland, either
by the law or cuftom of England; though

* <t That a foreign Slave, as foon as he fhall have
¢¢ touched European ground, the fame moment may be
¢ made free,”

B4 the
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the opinion, which I now propofe to ex-
amine, inculcates a very different do¢trine:
but, indeed, it is exprefled in fuch general
terms, that it admits of an ambiguous in-
terpretation ; for it may be right, or it may
be wrong, according to the different cir-
cumitances of cafes.

Neverthelefs, the charalters of the very
eminent and worthy perfons who fubfcribed
this opinion, are fuch, that it is not pof-
fible to conceive, that the leaft equivoca-
tion was really intended : fo that I am en-
tirely at a lofs how to account for their
having contented themfelves with ftating
the cafe merely on one fide of the queftion
(I mean in favour of the mafters,) without
fignifying at the fame time, that their opi-
nion was only conditional, and not abfolute.
The want of this neceffary diftinétion,
has occafioned an unjuft prefumption and
prejudice (plainly inconfiftent with the laws
of the realm) againft the other fide of the
quettion,

Therefore, with all the deference due to
the great learhing, fkill and abilities of
thefe very refpectable perfonages, I pro-
pofe, 1ft of all, to thew, that this opinion
conditionally is right,  And 2dly, That the

general
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general prefumption upon the whole is
wrong.

The opinion confifts of three Parts, 1,
< That a Slave, by coming from the Wefp
“¢ Indies to Great Britain or Ireland, either
““ avith or without his mafler, doth not be-
¢ come free, and that bis Mafler's property
““ or right in bim, is not thereby determined
“ or wvaried:” all this is certainly true,
provided the Mafter can produce an au-
thentic agreement or “ contract in writing;”
by which it thall appear, that the faid Slave
hath voluntarily bound himfelf, without
compulfion or illegal durefs.

2dly, They affirm, ¢ That Baptifin doth
““ not beflow freedom on him” (the Slave)
““ nor make any alteration in bis temporal
¢ condition in thefe kingdoms.” 'This I am
willing for the prefent to allow, as I have
not hitherto feen any {ufficient authorities
to alledge againft it.

The 3d Part of the opinion is, ¢ That
« bis” (the Slave’s) * mafler may legally
““ compel bim to return again to the planta-
¢ tioms.” 'This is certainly true, provided
that the Mafter is pofleffed of {uch an agree-
ment or contract, as is before mentioned.

For
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For even if a free Englifh Subje& fhould
enter into fuch a kind of contract; he may
be carried out of the kingdom (if the con-
tract exprefles {o much) with or without
bis own_fubfequent confent ¥, by exprefs per-
miffion of an Englith Statute; (31 Car.
II. ch. 2. fe&. xiii.) unlefs the mafter, to
fecure his bargain, fhall have imprifoned or
confined him; for fuch an aét ought, in
ftri¢t juftice, to be efteemed abfolutely il~
legal, if the indentured Perfon did not
previoufly refufe to fulfil the contract on
his part.

Baron Puffendorf, in his Law of Nature
and Nations (b. vi. ch. iii. p. 619.) makes
fome obfervations, which may ferve to il-
luftrate this point. ¢ When a Slave” (fays
he) ¢ not by way of punithment, or on
«¢ account of any preceding offence, is
¢ thrown into irons or OTHERWISE DE-
€¢ PRIVED OF CORPORAL LIBERTY, heis
¢ by this a&, releafed from his former ob-
¢ figations by compact; for his mafter is

* This indeed is law, but whether or not, ’tis altoge-
ther equity, doth not reft with me to determine. The
Jearned Baron Montefquieu, indeed, feems clearly to
prove, that a freeman cannot make an equitable bargain
for his liberty. < Il n’eft pas vrai qu’un homme libre
puifle fe vendre, &c.” b. xv. ch.ii. p. 342.

€¢ fup,
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