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CHARGE

GRAND JURY,

AT CALCUTTA, DECEMBER 4, 1783,

GENTLEMEN OF THE GRAND JURY,

IT might perhaps be fufficient, if my addrefs
to you this day were confined to fome fthort
remarks on thofe offences, of which the pri-
foners named in the calendar are accufed ; but
fuch is the particularity of my own fituation,
that I canuot help feeling an inclination to take
a wider range. Six years have elapfed, fince
the feat, which I have now the honour to fill,
became vacant ; and, in that interval, fo many
important events have happened in fndrz, and
fo many interefting debates have been held in
the parliament of Britain; on the powers and
obje&s of this judicature, that [ may naturally be
expected to touch at leaft, though not to enlarge,
VOL. V. B
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2 CHARGE TO THE GRAND JURY.

on thofe events, all of which I have attentively
confidered, and on the refult of thofe debates,
at moft of which I was prefent. Such expe&ta-
tions, if fuch have been formed, I fhould be very
loth to difappoint; and, as I fhall exprefs my
fentiments without referve, you will hear them,
I am confident, with perfe& candour.

None of you, I hope, will fufpect me of po-
litical zeal for any fet of minifters in England,
with which vice my mind has never been in-
feted ; nor of political attachments here, which
in my ftation it will ever behove me to difclaim,
if, in the charatter of a magiftrate appointed to
preferve the public tranquillity, [congratulate you,
who are aflembled to inquire into all violations
of it, on the happy profpe& of a general peace
in every part of the world, with which our
country is connected, The certain fruits of this
pacification will be the revival and extenfion of
commerce in all the dependencies of Britain, the
improvement of agriculture and manufattures,
the encouragement of induftry and civil virtues,
by which her revenues will be reftored, and her
navy ftrengthened, her fubjecs enriched and her-
felf exalted : but it is to India, that the looks for
the moft fplendid as well as moft fubftantial of
thofe advantages ; nor can fhe be difappointed,
as long as the fupreme executive and judicial
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CHARGE TO THE GRAND JURY. 3

powers fhall concur in promoting the publick
good, without danger of collifion or diminution
of each other’s dignity ; without impediment, on
the one fide, to the operations of government,
or, on the other, to the due adminiftration of
Juftice.

The inftitution, gentlemen, of this court ap-
pears to have been mifapprehended : it was not,
I firmly believe, intended as a cenfure on any
individuals, who exift, or have exifted. Legif-
lative provifions have not the individual for
their obje&, but the fpecies ; and are not made
for the convenience of the day, but for the regu-
lation of ages. Whatever were the reafons for
its firft eftablifhment, of which I may not be fo
perfely apprized, I will venture to affure you,
that it has been continued forone obvious reafon;
that an extenfive dominion, without a complete
and independent judicature, would be a pheno-
menon, of which the hiftory of the werld affords
no example. Juftice muft be adminiftered with
effe@®, or fociety cannot long fubfift. It is a
truth coeval with human nature, and not peculiar
to any age or country, that power in the hands
of men will fometimes be abufed, and ought al-
ways, if poffible, to be reftrained; but the reftric-
tions of general laws imply no particular blame.
How many precautions have from time to time
been ufed to render judges and jurors impartial,

B 2
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4 CHARGE TO THE GRAND JURY.

and to place them above dependence! Yet none
of us conceive ourfelves difgraced by fuch pre-
cautions. The obje&t then of the court, thus
coentinued with ample powers, though wifely
circumicribed in its jurifdiction, is plainly this:
that, in every age, the Britifb {ubjeGs refident
in India be prote&ted, yet governed, by Britifh
Jaws ; and that the natives of thefe important
provinces be indulged in their own prejudices,
civil and religious, and fuffered to enjoy their
own cuftoms unmolefted ; and why thofe great
ends may not now be attained, confiitently with
the regular colleGion of the revenues and the
fupremacy of the executive government, I con-
fefs myf{elf unable to difcover.

Another thing has been, if not greatly mifcon-
ceived, at leaft very imperfeétly underftood ; and
no wonder, fince it requires fome profeflional
habits to comprehend it fully: I mean the true
charatter and office of judges appointed to ad-
minifter thofe laws. The ufe of law, as a fci-
ence, is to prevent mere difcretionary power
under the colour of equity; and it is the duty
of a judge to pronounce his decifions, not fimply
according to his own opinion of juftice and right,
but according to prefcribed rules. It muft be
hoped, that his own reafon generally approves
thofe rales; butit is the judgement of the law,
not his own, which he delivers. Were judges
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CHARGE TO THE GRAND JURY. 5

to decide by their bare opinions of right and
wrong, opinions always unknown, often capri-
cious, fometimes improperly biafled, to what an
arbitrary tribunal would men be fubjet! In how
dreadful a ftate of flavery would they live! Let
us be fatisfied, gentlemen, with law, which all,
who pleafe, may underftand, and not call for
equity in its popular fenfe, which differs in dif-
ferent men, and muft at beft be dark and un-
certain.

The end of criminal law, a moft important
branch of the great juridical fyftem, is to pre-
vent crimes by punifhment, fo that the pain of
it, as a fine writer exprefles himfelf, may be in-
flited on a few, but the dread of it extended to
all. In the adminiftration of penal juftice, a
fevere burden is removed from our minds by
the affiftance of juries; and it is my ardent
wifth, that the court had the fame relief in civil,
efpecially commercial, caufes; for the decifion of
which there cannot be a nobler tribunal than a
jury of experienced men affifted by the learn-
ing of a judge. Thefe are my fentiments;
and I exprefs them, not becaufe they may be
popular, but becaufe I fincerely entertain them ;
for I afpire to no popularity, and feek no praife,
but that which may be given to a ftri¢t and con-
fcientious difcharge of duty, without prediletion
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6 CHARGE TO THE GRAND JURY.

or prejudice of any kind, and with a fixed refo-
lution to pronounce on all occafions what I con-
ceive to be the law, than which no individual
mutft fuppofe himfelf wifer.

The mention of my duty, gentlemen, leads
me naturally to the particular fubject of my
charge, from which I have not, I hope, unrea-
fonably deviated: but you are too well ap-
prized of your duty to need very particular in-
ftruGtions; and happily no higher offences
(except one larceny) appear in the calendar
than fome criminal frauds and a few affaults:
one of them, indeed, is ftated as very atrocious,
and, if you confider that the frequency of {mall
crimes becomes a ferious evil in {ociety, you
will not think the more trivial complaints un-
worthy of your attention. Redrefs of wrongs
muft be given, or it will be taken ; and the law
wifely forbids the flighteft attack upon the per-
fon of a fubjec, left far worfe mifchief fhould
enfue from the fudden ebullition of rage, or
the flower, but more dangerous, operation of
revenge.

Your powers, however, are not limited to
this calendar, or even to the bills which may
be preferred ; for, whatever elfe fhall come to
your knowledge, it will be your part to prefent,
and ours to hear attentively: thus, by a cordial
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CHARGE TO THE GRAND JURY. 7

concurrence in preferving the publick peace, and
bringing fuch as violate it to punifhment, we
thall contribute, in our refpelive ftations, to
the fecurity of this great fettlement, and to the
profperity of thefe provinces, in which the
deareft interefts of our common parent and
country, Great Britain, are now eflentially in~
volved.
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CHARGE

GRAND JURY,

AT CALCUTTA, JUNE io0, 1785.

GENTLEMEN,

WHEN I firft addreffed a Grand Jury of Cal-
cutta, too foon after my arrival in this country
for any diftint idea to be formed of all its inha~
bitants, the {mall number of prifoners, which, to
my infinite joy, appeared in the calendar, gave
me an opportunity of fpeaking at large on the
inftitution of this court, and the principles of
criminal juftice. It is my turn to addrefs you
at the opening of the prefent feflion ; butI have
not, unfortunately, the fame reafon to rejoice,
nor the fame excufe for expatiating on general
topicks : I may, neverthelefs, without the impro-
priety of detaining you too long, touch on one
or two fubje&s, which I have much at heart, and
on which I cannot but flatter myfelf with a
kope of your concurrence.
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CHARGE TO THE GRAND JURY. 9

If T may juftly, as I do fincerely, conclude
from my own obfervation at former feflions, that
the Grand Juries of this capital will deferve the
praife of intelligence and moderation, vigilance
and humanity, I muft be perfuaded, that you,
Gentlemen, have little need of inftruflion in the
difcharge of your important duty, and I confi-
dently leave with you the few perfons, who are,
I fee, imprifoned under accufations of petty
crimes ; nor is it either expedient or becoming
to point at particular cafes, of which I have no
official knowledge.

One cafe, which has come regularly before
me as a juftice of the peace, concerning the death
of a flave girl, whom her mafter had beaten, I
think it my duty to mention more at large;
leaving to you the determination on fa&ts from
a view of all the circumftances, and declaring
only my opinion of the law. A mafter may
legally correct his fervant with moderation, and
with a view to his amendment; nor, if the fer-
vant thus correfted fhould die by fome misfor-
tune unforefeen, and unlikely to happen, would
the matfter be guilty of any crime; but if the cor-
reftion be immoderate, exceflive, unreafonable,
cruel, the party may have, if he live, a reparation
in damages ; or, if he die. the mafter will be guilty
of manflaughter or of murder, according to the
circumftances; of manflaughter, if he gave the
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10 CHARGE TO THE GRAND JURY.

fatal blow in a fudden burft of paffion, after
violent provocation, with a weapon not likely
to kill ; of murder, if he had full time for deli-
beration and coalnefs of blood ; and that, whe-
ther he intended to deftroy life, or only to chaf-
tife immoderately ; for the true fenfe of malice,
to conftitute this Aorrible crime, is MALIGNITY
of heart, or a difpofition to do mifchief, which
may be afcertained by comparing the fault with
the corre@ion; and the age and condition of
the perfon ftricken, with the force of the ftriker,
and the danger of the inftrument ufed by him.
It is hardly needful to remark, that, in fuch
cafes, a fervant and a flave, if fuch a relation be
known to our modern law, ftand precifely on
the fame ground; as a lord, in feudal times,
might indifputably have been convicted of mur-
der for killing his villain or his neife.

In the prefent cafe, you will hear the wit-
nefles on one fide only; and it is recommended
by great lawyers, left enormous crimes fhould be
fmothered without a trial, that Grand Juries
find fuch bills, as their confciences oblige them
to find at all, for the higheft degree in the fcale,
that the evidence. fairly fupports, leaving it to
the Petty Jury, under the diretion of the Court,
in queftions of /2w, either to hold the prifoner
guiltlefs, or to afcertain the precife meafure of his
guilt by their verdit; but you are not abfolutely
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