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WARREN HASTINGS, Esq;

LATE

GOVERNOR-GENERAL or BENGAL, &c.

SIR,

AFrTER the labour of feveral years, I am

at laft enabled to prefent you with a tranflation of the
HEDAYA.

To you, SiRr, I feel it incumbent on me to infcribe a
work originally projeted by yourfelf, and for fome time
carried on under your immediate patronage.— However
humble the tranflator’s abilities, and however imperfect the
execution of thefe volumes may be, yet the defign itfelf
does honour to the wifdom and benevolence by which it
was fuggefted; and if I might be allowed to exprefs a hope

upon
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¢ it )
upon the fubjedt, it is, that its future beneficial effects, in
facilitating the adminiftration of Juftice throughout our
Afiatic territories, and uniting us ftill more clofely with our
Mufulinan Subjelts, may refleét fome additional luftre on
your Adminiftration.—1 have the honour to be, with the
utmoft refpect, and the moft lively gratitude and efteem,

SIR,

Your moft obedient,

and moft humble Servant,

CHARLES HAMILTON.

PRE-
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PRELIMINARY DISCOURSE,

BY THE

T R A NSL AT O R

Tux diffufion of ufeful knowledge, and the eradication of preju-
dice, though not among the moft brilliant confequences of extended
empire and commerce, are certainly not the leaft important.—To open
and to clear the road to fcience; to provide for its reception in what-
ever form it may appear, in whatever language it may be conveyed :—
thefe are advantages which in part atone for the guilt of conqueft, and in
many cafes compenfate for the evils which the acquifition of dominion
too often inflits.

PeruaPps the hiftory of the world does not furnifh an example of
any nation to whom the opportunity of acquiring this knowledge, or
communicating thofe advantages, has been afforded in fo eminent a
degree as GREAT BritTain.—To the people of this Ifland the acceffion
of a vaft empire, in the bofom of As1a, inhabited, not by hordes of bar-
barians, but by men far advanced in all the arts of civilized life, has opened
a field of inveftigation equally curious and inftruéive.—Such refearches
muft ever be pleafing to the fpeculative philofopher, who, unbiaffed by
the felfifh motives of intereft or ambition, delights in perufing the great
and variegated volume of soCIETY :—but to xs they come recom-

Vor. L a mended
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iv PRELIMINARY

mended by no ordinary inducements ; knowing, and feeling, as we ought,
how much the prefervation of what we have obtained depends upon the
proper ufe of our power; and upon the right application of thofe means
which Provipence has placed in our hands for continuing, and perhaps
increafing, the happinefs of a large portion of the human race.

THE permanency of any foreign dominion (and indeed, the juftifica-
tion of holding fuch a dominion) requires that a {tri¢t attention be paid
to the eafe and advantage, not only of the governors, but of the governed ;
and to this great end nothing can fo effeGtually contribute as preferving
to the latter their ancient eftablithed prafices, civil and religious, and
prote&ting them in the exercife of their own inftitutes; for however de-
fe&ive or abfurd thefe may in many inftances appear, ftill they muft be
infinitely more acceptable than any which we could offer; fince they are
fupported by the accumulated prejudice of ages, and, in the opinion of
their followers, derive their origin from the Divinity himfelf.

This falutary maxim was wifely adopted by the fervants of the
EasT Inpra Company on the firft acquifition of eur BENGA L terri-
tories; and to a fteady adherence to it much of the prefent flourithing
ftate of thofe provinces muft be attributed.

THE judicial regulations both of the Hi#doos and the Mobammedans are,
in fa&, fo intimately blended with their religion, that any attempts to
change the former would be felt by them as a violation of the latter; and
thould the wifdom of the Britith legiflature ever fuggeft the expediency of
introducing an uniform fyftem of jurifprudence among them, it will,
at the fame time, ditate the neceflity of preferving facred and unaf-
feted an infinite number of ufages, effential to the eafe and happi-
nefs of a people differing from us as widely in cuftoms, manners, and
habits of thinking, as in climate, complexion, or language.—Towards
the accomplithment of fuch an important {yftem, every effort which
may tend to develope their Laws is undoubtedly a ftep, and therefore
carries with it its own recommendation.—It was this more remote con-

fideration,
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DISCOURSE. v

fideration, as well as the smmediate advantages to be derived from it,
which dictated the compilation of the Hinpoo CobE: and it was the
fame motive which gave rife to the prefent publication.

MaNY centuries have elapfed fince the My/ffulman conquerors of INDIA
eftablithed in it, together with their religion, and general maxims of
government, the prattice of their courts of juftice.—From that period the
MussuLmaN Copk has been the ftandard of judicial determination through-
out thofe countries of INpra which were fubjugated by the Mobammedan
princes, and have fince remained under their dominion. In one particu-
lar, indeed, the conduét of the conquerors materially differed from what
has been generally confidered in Europe (how unjuftly will appear from
many paflages in this work) as an invariable principle of all Muffulnan
governments; namely, a rigid and undeviating adherence to their own
1AW, not only with refpet to themfelves, but alfo with refpeét to all
who were fubjet to their dominion.—In all fpiritual matters, thofe who
fubmitted were allowed to follow the diftates of their own faith, and
were even protefed in points of which, with refpe& to a Muffulnan, the
LAaw would take no cognizance.—In other particulars, indeed, of a tem-
poral nature, they were confidered as having bound themfelves to pay
obedience to the ordinances of the Law, and were of courfe conftrained
to fubmit to its decrees.—Hence the Hinpoos enjoyed, under the Mu/fful-
man government, a complete indulgence with regard to the rites and cere-
monies of their religion, as well as with refpe&t to the various privileges
and immunities, perfonal and collateral, involved in that fingular com-
pound of allegory and fuperftition.—In matters of property, on the con-
trary, and in all other temporal concerns, (but more efpecially in the
criminal jurifdiction,) the Muffulman law gave the rule of decifion, ex-
<epting where both parties were Hindsos, in which cafe the point
was referred to the judgment of the Pundits, or Hindoo Lawyers.—It is
true, this ftatement rather accords with the fpirst of the Mobammedan
laws, than with the pracfice of them; for it too frequently happened
that little regard was paid either to judicial ordinance or natural equity.
—Where avarice and bigotry are united with defpotic power, fuch a

a2 combination
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vi PRELIMINARY

combination will occafion abufes, and corrupt the ftreams of juftice.—
Accordingly, the Hindoos were in many inftances expofed to unfair and
partial decifions, but more particularly where a Myffulman was con-
cerned, in which cafe the law of Mounammep was doubtlefs often
mifinterpreted, and wrefted to the purpofes of injuftice, or (which
was an evil of equal magnitude) the decree was the refult of a dar-
gain between the magifirate and the higheft bidder. —Still, haw-
ever, thefe abules did not alter the {pirit of the law, which continued
unvaried in its oftenfible operation; the Muffulman courts determining
in all matters of a criminal nature, without exception, and in every cafe
of Msffutman property ; and admitting of appeals to the Hindao Lawyers
(for there are no regular Hindoo courts of juftice) only in cafes where
the Mu/ffulman law had made no provifion, or in which no Mobammedan
had any intereft.

SucH was the ftate of jurifprudence in the BENGA L provinces,
when a wonderful revolution threw the government of them into the
hands of the EnGLIsH.

LiTTLE acquainted with the forms, and ftill lefs with the elementary
principles, of the native adminiftration of juftice in their newly acquired
tetritories, the Britith government determined to introduce as few inno-
vations in thofe particulars as were confiftent with prudence; and the
only material alteration which, in courfe of time, took place, was the
appointment of Company’s fervants to fuperintend and decide, as Yudges
in the civil Muffulman courts, and as Magifirates with refpe@ to the
criminal jurifdition.—An important change was indeed effeéted in the
adminiftration of both juftice and revenue, fo far as affeGted the diftinc-
tions hitherto maintained between Mu/fulmans and Hindoos. Of thefe the
latter had always been fubject to dowble taxes, and impofts of every deno-
mination, levied on principles which are fully explained in the courfe
of the prefent work : and they alfo laboured under particular incorve-
niences and difadvantages in every judicial procefs, (efpecially where

the
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DISCOURSE. vil

the litigating adverfary was a Muffulman) fome of which have been
already noticed.—By the Britith government both have been placed, in
thefe points, upon an exact equality ; and the Hindoo and Muffulman, re-
fpetively, have their property fecured to them under that fyftem which
cach is taught to believe poffefled of paramount authority : but where
their interefts clath in the fame caufe, the matter is neceffarily deter-
mined by the principles of the Mu/fulman law, to which long ufage, fup-
ported by the policy of the Mogu/ government, has given a fort of pre-
fcriptive fuperiority.—Still, however, though much was effe¢ted, much
remained to be done.—The gentlemen who were appointed to fuperintend
the proceedings of the courts, having had no opportunity of ftudying the
languages in which the laws are written, were conftrained, in their de-
terminations, to be guided by the advice of the native officers—men
fometimes themfelves too ill informed to be capable of judging, and
generally open to corruption.—Hence appeared the neceflity of procuring
fome certain rule whereby thofe gentlemen might be guided, without
being expofed to the mifconftructions of ignorance or intereft, and which
might enable them to determine for themfelves, by a diret appeal to
the Muffulman or Hindeo authority on the ground of which they were to
decide.—A compilation was accordingly formed, under the infpe&ion of
the moft learned Pundits, (Hindoe Lawyers,) containing an abftradt of
the Hindso laws, the tranflation of which into Englith was committed
to Mr. HALHED ; and, fhortly after this was accomplithed, a number of
the principal Mobammedan profeflors in Bengal were employed in tranflat-
ing from the Arabic into the Perfian tongue a commentary upon the
MufJulman law, called the HEDAY A, or Guide, a work held in high
eftimation among the people of that perfuafion. The Engli/b verfion of
that commentary is now fubmitted to the public.

BerorE the Tranflator proceeds to give an account of this work, it
may be proper to fay fomething concerning the Laws of which it treats.

THE
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vili PRELIMINARY

ToE Muffulman L.aw proceeds, in its determinations, upon two
grounds the text of the Koraw, and the Semna, or oral law, corre-
fponding with the Mifhna of the Jews.

Tue KoraN (or, as it is more commonly termed, AL KorAN) is
confidered by the Mu/fulmans as the bafis of their law ; and is therefore,
when applied to judicial matters, entitled, by way of diftin&ion, o/ Shdrra,
or THE LAw, in the fame manner as the Pentateuch is diftinguifhed by
the Jews.

WHo was the real Aathor of this extraordinary compound of decla-
mation and precept, muft for ever remain a matter of uncertainty, fince
on this point much difference of opinion obtained, even among the ear-
lieft opponents of MonaMMED and his pretended miffion.—That this
extraordinary perfon, however, was himfelf the principal projector, is
beyond difpute, although it be probable that he received much affiftance
from others in the compofition of it.—By all orthodox Muffulmans, the
original is believed to have exifted from eternity, infcribed on the tablet
of the divine decrees, which ftands clofe by the throne of Gopb, and
contains the predeftined fate of MEN and things.—From this tablet a
copy of it is fuppofed to have been taken by the angel GasriEL, and
conveyed to the Simma Asfl, or loweft heaven, where it was by him
revealed to the Prophet in various portions, and at different times.—In
fa@, it was delivered by Mohammed piece-meal to his followers, accord-
ing as the occafion diftated, or as any particular emergency required : nor
was it arranged together, in its prefent form, until the reign of his friend
and fucceflor, the Khd/if Asoo BEkR, who ordered the whole to be col-
le&ted from the leaves or fkins on which the paffages had been written,
and alfo from the mouths of fuch of the furviving companions of the
Prophet as had committed them to memory, and inferted in one volume,
but without any regard to the order of their original promulgation.—
Much difference, however, was foan perceptible in the feveral copies of

6 this
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DISCOURSE ix

this work ; wherefore OTuman, the fecond fucceeding Kdalif, to re-
medy the growing evil, dire¢ted a number of copies to be tranfcribed
from this of ABoo BExR, and ordered all others to be deftroyed.—The
precepts of the KorAN are of two defcriptions, prohibitory and in-
junétive. In the application of them to practice they are always con~
fidered as unqueftionable and irrefragable, except where one paflfage
has been contradited, and confequently repealed, by a fubfequent paf-
fage, fome inftances of which are cited in the courfe of this Commen-
tary.

SonNA is a word which (among a variety of other fenfes) fignifies
cuftom, regulation, or inflitute. The Somna (or, as it is exprefled among
the Arabs, by way of diftin&ion, A/-Sonna) ftands next to the Koraw
in point of authority, being confidered as a kind of fupplement to that
book. It forms the body of what is termed the ora/ law, becaufe it never
was committed to writing by the Arabian Legiflator, being deduced
folely from his traditionary precepts or adjudications, preferved from hand
to hand, by autherifed perfons, and which apply to many points of both
a fpiritual and temporal nature, not mentioned or but flightly touched
upon in the Koran.—Thefe traditions * are divided, by the Muffulman
commentators, into two claflfes: I. the fimple fayings of the Prophet
from his own uninfpired judgment; II. fayings from divine infpiration.
The former are termed Hadees Nabwee, or traditions of the PRoPHET ;
the latter Hadees Koodfee, or divine traditions; and both have the force
of laws.—After MonAMMED’s death, they were at firft quoted by his
companions merely in order to decide occafional difputes, or to reftrain
men from certain a&tions which the PropHET had prohibited : and thus,
in procefs of time, they becamea ftandard of judicial determination. The

* The Tranflator, fpeaking of the Somna, ufes the word traditians, in compliance with
cuftom, which, among Europeans, has applied this term to all the oral precepts, &c. of Mo-
HAMMED.— Hadees (pronounced, among the Arabs, Hadecth) properly fignifies an occurrence
or event. Some Muffulman commentators define it to medn ¢ an emanatien,” and underftand
it particularly in this fenfe when applied to the fayings or aQions of their Prophet.

firft
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x PRELIMINARY

firft colleCtion of them was made in the Khd/ifat of ALXE; and, in after
times, many pious men employed themfelves in making thofe collec-
tions.—There are, befides thefe, a multitude of traditions cited by the
Muffulman commentators, concerning the afts and fayings, not only
of their ProrueT, but alfo of his CompaNIONS and immediate fuc-
ceffors ; which, though not of equal authority, are neverthelefs admitted
to have fome weight as precedents in judicial decifions, when not re-
pugnant to reafon, or contradi¢ted either by the Koran or the Sonna.
Upon the Sonna a great number of volumes have been written, under the
titles of Sonndn *, Rawdyat +, and Hawadees T, feveral of which are
quoted in the courfe of this work, and will be more particularly men-
tioned when we come to treat of authorsties.

PracTicar DiviNiTY, alfo, isadmitted to have its due weight in judi-
cial determinations, even among the orthodox. As ufed by the Muffulman
Lawyers, it chiefly confifts of cafuiftry, and analogous applications to, or
deductions from, cafes already determined upon by the more certain ftand-
ards of the KoraN or Somna ; the nature of which will be more fully ex-
plained by the perufal of a fingle page of the work than by any illuftration
that could be offered.

Having ftated thus much with refpe to the foundations of the
Muffulman L.aw, we fhall next endeavour to account for thofe va-
rieties which at prefent appear in the fuperftrucure ;—but before we
proceed to this it will be proper to enter into a thort detail or the events
in which originated the firft great {chifm among the followers of Mo-
HAMMED.

Hap the impoftor of Mecca left, at his deceafe, any male heirs, it is
poffible that the diftinction to which he rofe would have been tranfinitted
without queflion to his pofterity. In this however he was difappointed,

3 Inftitutes. t Reports. Traditions. 1 Occurrences. Emanations.

his
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DISCOURSE. xi

his five fons having all died in their infancy.—~He had indeed four daugh-
ters by his firft wife KHapija, of whom one alone furvived him, his
favourite FaTima, the wife of ALEE; but a female was univerfally
deemed incompetent to be the leader of the FAITHFUL.

ALEE *, as the neareft relation of the prophet, the hufband of his
daughter, and the lineal chief of his family, afpired to the fucceffion, with
hopes founded not lefs on his perfonal merit than his conjugal and here-
ditary claims.—When MouaMMED was feized with his laft illnefs, his
fon-in-law probably expefted a nomination in his favour.—His views
however were fruftrated, and his pretenfions for the prefent defeated.
—AvYsHA t, the ftepmother of FaTima, had always entertained an anti-
pathy againft him ; and, by exerting her influence with the dying Pro-
phet, eafily prevented him from making any declaration which might
determine the Muffulmans in favour of the defcendant of Hasaim.—
From this circumftance, on the deceafe of MowaMMED, his followers
became divided into {everal fa&tions.—The people of Medina were de-
firous of raifing SaAD, one of their countrymen, to the dignity of Imdm,
or chief; whilft the Meccanites, confidering his advancement as fub-
je€ting them to a foreign domination, declared their intention of eleting
a chief among themfelves.—Had fuch a defign been carried into effe, it
muft, in its confequences, have deftroyed altogether the newly eftablifhed
religion; and by crufthing the rifing empire of Ifamifin in its infancy,
would have reftored the Arabs to their primitive barbarifm and idolatry.—
The prudence or policy of OMAR, and fome other of the principal com-
panions, interfered ; and they propofed, in order to avoid the dangerous
fchifm which this muft occafion among the Muffuimans, that all parties
fhould, without diftin&ion, unite in the ele&tion of a fucceflor to the

» JLEE Bin ABee T AL, coufin German of MoHAMMED, and, with him, defcended
from Hafhim Abdalmindf, from whom the Hafbimee tribe derives its title.

+ The daughter of dboo Bekr, ftiled, by the Mohammedansy, oM o} MAWMENEEN, or Mother
of the FAITHFUL,

Vor. L. b Prophet,
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Prophet, who as fuch fhould be univerfally obeyed.— The matter was not
fettled without much contention: but at length ABoo BEkR, the father-
in-law of MonaMMED, who had exerted himfelf as a mediator among
the difputants, was unanimoufly eleted by the e/ders, and acknowledged
by the people.—It was in vain that the Hafbimees, and other partizans
of ALEE, vehemently oppofed this defeafance of his right, and obftinately
maintained that he alone had an indifputable and exclufive claim to fuc-
ceed, as well on account of his near relation to MonAMMED, as becaufe
of a declaration of the latter to that effe® *.—Their remonftrances were
difregarded, their clamours drowned amidft the acclamations of the mul-
titude, and they were compelled to remain fatisfied with refufing to
acknowledge the Khd/if.

ALEE himfelf retired from the fcene of his mortification, and {uftained
the difappointient of his ambition with filent difguft; nor did he pay his
homage to the appointed ¢ CoOMMANDER oF THE FarTHruL” until
fome time after, when the death of his wife Fatima had weakeued his
party, and he perceived that a perfeverance in his diffent might indeed
create ftrife, but could not be produétive of advantage.

WiTHIN little more than two years after his clevation, .A4boo Belr,
finding himf{clf attacked by a mortal diftemper, nominated Omar to be his
fucceffor, who accordingly aflumed the title without oppofition, and after
a moft {uccefsful and viGorious reign of above ten years, died of a2 wound
he received from one Firoos, a Perfian flave, whom he had offended by
a farcaftic obiervation concerning a fuit which the flave had referred to
his tribunal.—When dying, OMaAR refufed to appoint any particular fuc-
ceflor, declaring the Kbhalifat to reft among fix perfons, who fhould
fucceed to each other agreeably to the order of their election or ballot ;
namely, ALEeg, OTHMAN, SAAD, ABDULRIHMAN, TALHA, and Zo-
eAIR. Of thefc AspuLRIHEMAN agreed to forego his right altogether,

* The ftory cited by the partizans of ALEE, on this occafion, is related at length, in treating
of the term Mawla. (See Manumission, vol. I, p. 425.)

4 provided
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DISCOURSE. &1

provided he might have the privilege of naming the fucceffor to OMar ;
a propofal to which all his colleagues affented, except only ALEE, who
took this opportunity to urge his fuperior and exclufive pretenfions to
the Khalifat. ABDULRIHMAN, however, notwithftanding his oppofi-
tion, being fupported by his four other colleagues, offered the Kbalifar
to OtumaN, and he was proclaimed and recognized as fucceffor to the
Propuer, and fovereign of the Muffulmans. ALEE, on this fecound
defeat, acted with a moderation which, however laudable in ittelf, was
much blamed by fome of his adherents. He paid his homage to OTEMAN
without murmuring, and appeared content to {ubmit to the {uccefs of his
competitor.

Ir OTaMAN was really defirous of the rank which he had thus
attained, he exhibited a powerful inftance of the delufions of ambition !
Whilft his armies were extending the empire of Iffdm in every diretion,
and penetrating into Khorafan and Mauritania, the venerable Kha/if found
his reign difturbed by inteftine commotions, and his perfon expofed to
the violence of fattion. His declining age had unnerved his arm; he
was unable to hold the reins of dominion with the fteady hand of his pre-
deceflors ; and he, perhaps too late, difcovered that he had undertaken
a tatk to which he was unequal.—The governors of his provinces, en-
couraged by the growing imbecility of their prince, plundered and op-
prefled thofe whom it was their duty to cherith and prote&t.—He had
difobliged AyvsHa, ¢ the Mother of the Farrurur,” who excited a
powerful cabal againft him at Mecca, whilft ALeE and his difcontented
Hafhimites connived at, perhaps inflamed, thefe diforders. The mal-
contents at length being joined by the deputies from the opprefled {ubjects
of Egypt and Syria took to arms, and OTHMAN found himfelf befieged
in his own palace.—Superftition and refpet for a time withheld the affail-
ants. Their fcruples, however, were foon overcome: they forced the

gates; and the unfortunate Khd/if expiated his errors or his weakunefs by
his blood.

b2 Tue
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xiv PRELIMINARY.

THE infurgents, upon the murder of OTHMAN, made ALEE an offer
of the Khalifat ; which, with the confent of his colleagues TarLua
and ZoBAIR, (already mentioned,) he accepted.—He was publicly pro-
claimed Khafsf within a fhort time after, and at the diftance of twenty-
four vears from the period of his firft afpiring to that dignity.

IN obtaiming, however, this long-fought obje&, ALEE foon found
himfelf embarked upon a tempeftuous ocean, and the ftorm ended only
with his hfe.—Confcious that the concern he was generally, and perhaps
juftly, fufpetted to have in the death of OTHMAN would not fail to alie-
nate from him all thofe who were conneted with that Kbd/if, or whom
he had advanced, one of his firft fteps was, to etfect a general removal of
the governors who had been appointed by his predeceffor. This bold and
dangerous meafure excited much difguft in all the provinces, but more
particularly it Syrie, where MoAVIAH, to whom the care of that region
had been entrufted by OrumanN, and who was nearly related to him,
excited a ftrong party againft ALEE, and openly declared his refolution of
avenging upon him the death of his kinfman. At the fame time TaLnA
and ZosAIr were difgufted with ALEE, becaufe of his having refufed to them
the governments of Kogfa and Bafra; and underftanding that AysHa, the
widow of Mahammed, had retired from Medina (then the feat of the
Kbhalifat) to Mecca, followed her thither. At Mecca a powerful fattion
was excited againft Alee, particularly among the tribe of OMMIAH; and
thefe being joied by the difmifled governors of the provinces, and hav-
ing Ayfha at their head, colleCted a powerful army, determining to
depofe ALEE by force, and fet up MoAvian as Kbd/if in his room.—
Thus was excited the firft civil war among the Mufulmans ; and hence
originated the diffenfions which have ever fince obtained between the
opponents of ALEE and his adherents.

ALk, with undaunted refolution, faced, and for the prefent repelled,
the threatening ftorm. He met the infurgents, and, after a bloody con-
fli&, gave them a complete overthrow, in which TALHA and ZoBAIR

were
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DISCOURSE. XV

were flain, and Avsua taken prifoner, whom the Khi/if treated with
the utmoft refpet, and fent her back, with honourable attendance, to

Mecca.

AFTER this vitory, ALEE remained complete mafter of Arabia. But
he ftill found himfelf oppofed by a powerful party in Syria; for Moa-
VIAH, having retired to Damafcus, and being there joined by all the
relations of OTHMAN, was publicly acknowledged by thofe as Khalif
and Commander of the F AITHFUL.

PeruAPs the mere effort of a faion at Damafcus would not, of
it{elf, have availed to fhake the throne of ALEE, confirmed as it was
by his recent fignal fuccefs. But the pretenfions of his competitor were
fupported, on this occafion, by the celebrated Amroo #n a/ As, the
moft puiffant and popular of all the Muffulman commanders. This chief-
tain had conquered Egypt during the Khalifat of OMAR ; had afterwards
been recalled by OTuMAN; and, at the period of his death, and the
inveftiture of ALEE, commanded in Palefline.

To gratify fome particular refentment againft the fon-in-law of the
Prophet, or, more probably, induced by his attachment to the houfe
of OmmiAH, he repaired from Ferufalem to Damafcus, and took the
oaths to Moavian. He pledged himfelf to obey and maintain the ufurper
as the only true and legitimate leader of the Farrurur. Such was
his influence that the multitude immediately joined their acclamations,
and flocked to the ftandard of the Syrian Khefif. The civil war was
thus rekindled. The armies of the contending Kbalifs prepared for
battle, and ALEE was once more on the point of defeating his enemies,
when they were faved by the ftratagem of faftening fome Korans to the
ends of their fpears ; for the troops of ALEE, beholding the facred volumes
thus expofed, could not be prevailed upon to advance to the encounter.
Soon after thefe proceedings a truce was agreed upon, and the com-
petitors engaged to retire to their refpetive capitals, Kogfa and Damaf-

cus,
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Xvi PRELIMINARY

¢us, leaving their claims to be decided by a reference, to the award of
which each party bound himfelf to adhere.

AMRroo was appointed referee on the part of Moavian, and the lefs
artful ABoo Moosa on that of ALEE. In the courfe of their conferences
AMRoo had the addrefs to perfuade his co-arbiter that, in order to reftore
peace to the Muffulnans, it was abfolutely neceflary to depofe both their
principals, and to elet a Kha/jf who thould meet the approbation of all
parties : and for this purpofe a tribunal was ere&ted between the two
armies. ABoo Moosa firft mounted, and proclaimed the depofition of
ALEE and MoaviaH. AmMRroo fucceeded him, and announced Moa-
viAH “as the legal Khd/if, who had been nominated by OTumaN, and
¢ ftood pledged to revenge his blood.” The friends of ALEE, {up-
pofing this to be done with his connivance, retired from the place afto-
nithed and difcouraged. 'When recovered from their confufion and
furprife, the compromife was declared void. Each party proceeded to
vilify and excommunicate the other; and the anathemas uttered on this
occafion have continued to be folemnly repeated ever fince, in the
mofques of the refpettive fets, as one of the offices of religion. The
war was refumed with greater fury than ever. AMRoo was difpatched
into Egypt with a confiderable force, and feized the government of that
province in the name of Moaviau. The Myffulmans, inftead of feek-
ing foreign enemies, turned their {words againft each others breafts ; and
the power of their empire was likely to perith by an internal difeafe, when
an event took place which, for the prefent, put an end to the conteft,
and reftored peace, if not unity, among them.

TurEE of the Kbhdregites (infurgents againft ALEE) happening to
meet at the temple of MEgcca,- difcourfed concerning the many friends
and companions they had loft in this fruitlefs war, and deplored their
deaths, as well as the danger which threatened the general caufe from a
continuance of thofe unhappy divifions.—One of them at length, in an
extafy of fanaticifm and defpair, propofed to end thefe troubles at once
by the death of ALEE, MoAviaH, and his friend AMRoo.—His two com-

rades
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PISCOURSE. xvil

rades immediately agreed to take their fhare in this defperate enterprize.
—They prepared their daggers, and proceeded,—one for Damafcus,
another for Egypt, and the third for Koofa; each fully refolved to facri-
fice his allotted vi¢tim.—The event proved that their determination was as
firm as their undertaking was defperate: but one only fuccceded.—The
firft, having arrived in Egyp#, miftook the perfon of AMRoO, and ftabbed
another who happened to prefide that day in the charater of Zmdm in his
ftead ;—and on being condu&ted to punithment, fatisfied himfelf with
exclaiming, ¢ I intended to ftrike AMRoo, but Gop willed it fhould be
¢¢ another.””—The fecond repaired to Damafcus, there wounded Moa-
viaH, but not mortally, and was fuffered to live long enough to difcover
the confpiracy.—The third accomplithed his fanguinary purpofe.—Hav-
ing arrived at Koofz, and engaged two affiftants, he, on Friday the
15th of Ramzan, A. H. g0, waylaid the Khdlf as he was going to the
Mofque, and gave him a wound, of which he foon after died.

THus perifhed ALEE, after a fhort and turbulent reign of four years
and nine months.—His partizans, however, were not difmayed by this
event.—The murdered KAa/if left feveral children by nine different wives;
the two eldeft, Hassan and HooseiN, by FaTima the daughter of
Mohammed, during whofe lifetime he contra¢ted no other marriage.

HassaN was by his adherents proclaimed KAd/if on the death of
his father; but Moavian, who had aflumed the dignity of Kbalif in
Egypt and Syria {fome time before, was in pofleffion of thofe countries,
and refufed to acknowledge him on account of the fufpicion which at-
tached to him as being concerned in the death of OTumaN.—Hence a
new competition arofe, which could not have failed to rekindle the flame
of war, had not Hassan, who inherited more the prezy than the valour
of his predeceflor, and was more ambitious to diftinguifh himfelf in the
performance of religious ceremonies than in the fupport of his regal pre-
tenfions, agreed to relinquifh his claim in favour of his rival ; and thus
was transferred the dignity of the Khalifat from the tribe of Hasuim to
that of OMMIAH.

Hassan,
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HaAssAN, upon refigning the Kbalifat, retired to Medina, and there
lived in privacy until A. H. 49, when he died, poifoned, as the Shbiyas
alledge, by his wife, at the inftance of Moavian, who dreaded the poffi-
bility of his renewing his pretenfions.

Hoose1n poffefled a larger portion of the martial {pirit of ALEE than
his elder brother; but his fate was not more fortunate.—On the death of
Moaviay, having refufed to acknowledge his fon YEzeep, (who fuc-
ceeded to the Kbhalifat, A. H. 60,) he was conftrained to retire for
fafety from Medina to Mecca, whither the people of Kogfa, who were
ftrongly attached to the family of ALEE, fent him an invitation to join
their ftandard, after having proclaimed him the only lawful Kbalyf,
and declared YEZEED to be an ufurper.—YEzEED, underftanding that
Hoosserv had accepted this invitation, and fet out from Mecca for
Koofa, difpatched OBEYDOOLA, one of his commanders, to intercept
him; and OseypooLa, meeting him pafling over the plain of Ker-
balla, with only feventy-three of his family and attendants, cut to pieces
the grandfon of the Prophet and the whole of his feeble party.—In this
indifcriminate maffacre alfo perifthed four other fons of ALEE, namely,
AspooLa, ABFAs, OTHMAN, and JAFIR, together with one or more of
his daughters.—The wretched remains of his family were afterwards
brought before YEzEED, who was advifed to feize the prefent oppor-
tunity, and to cut off all future caufes of difturbance, by extirpating this
remnant of the Prophet’s defcendants.—This flagitious propofal filled the
Khalif with horror. He repented of the blood which had been already
fhed, execrated the fanguinary obedience of OBEYDoOLA, and difmiffed
the captives with honour to the tomb of their father at Koora.

From this period the pofterity of ALEE funk into obfcurity and infig-
nificanice, except in the eyes of their feftaries.—Their defcendants,
however, under the title of Seyids, have {pread over India, Perfia, Turkey,
and the northern coaft of Arrica, are held in veneration by the multitude

as
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DISCOURSE. Xix

as inheriting the blood of the Prophet, and have frequently excited the
jealoufy of the reigning princes of Arabia and Turkey.—In Perfia and
India, particularly, the memory of ALEE and his fons is cherithed, among
the people, with a veneration approaching to idolatry ; aund the latter
country exhibits fome ftriking inftances of the force of this partiality,
which poflibly a long lapfe of time, inftead of weakening, has rather
contributed to ftrengthen.—The Muffulman Princes of HINDOSTAN
are, in general, Soonis, as well as moft of their chief men, the heads of
the law, or the minifters of ftate, whilft the great body of Mohamime-
dans, being defcended from a Perfian ftock, or from the profelytes of the
firlt Mobammedan conquerors, adhere rigidly to the principles of the
Shiyas.—The Nizam, one of the moft powerful and independant of
thofe princes, cannot attend public worthip in the Fdma mofque of his
capital (Hydrabad) becaufe of the Anathemas weekly uttered there againft
the ufurping Khalifs of the houfe of Ommiah.—At Lucknow, on the
tenth of Moharrim, the effigy of Omar (who, as being the firft pro-
pofer of an ele&tive Khdlifat, in prejudice to the right of ALEE, is re-
garded by his adherents with particular abhorrence,) is fet up, filled
with fweetmeats, as a mark to fhoot arrows at; and, after being
ufed with every fpecies of indignity, is torn to pieces, and its contents
devoured by the enthufiaftic votaries of ALge.—This day is throughout
thefe regions obferved as the anniverfary of the death of Hoyffein and his
brethren, and celebrated by fongs and proceflions. The magnificent Max-
Joleums ere€ted to the memory of thefe illuftrious martyrs are ftill
vifited by their adherents, who regard this token of refpect as fcarcely lefs
meritorious than a pilgrimage to the Kaba itfelf; and the real or ficti-
tious defcendants from this facred ftock have, at different times, made
their affinity to the Prophet a pretext for afluming the regal or pontifical
authority in Syria and Africa—They claim, moreover, a certain pre-
eminence, and exclufive privileges, to fome of which they are admitted,
even in Turkey, where the memory of ALEE is leaft refpected, and the
pretenfions of his line to the Khalifar utterly denied.—A few flight traces
of their affumed fuperiority may be difcovered in this commentary.

Yor. 1. c THus
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THus early divided on a fubjeét which involved at once the interefts
of individuals, and the prejudices of fuperftition, it was not to be ex-
pected that the followers of MonaMMED fhould long continue to obferve
an uniformity of pra&tice or of doftrine.—The firft controverfies began,
of courfe, between the retainers of ALEE and their opponents. When
the contending parties proceeded openly to anathematize each other, the
mutual change of heterodoxy was not confined merely to the appointment
of an Imdm, but foon advanced to comprehend the expofitions of the
Law in other matters both of fpiritual and temporal concern. Each
fa&ion reproached the other with difbelieving, perverting or mifunder-
ftanding, the facred text of the Koran.—Notwithftanding the pious
attempt of the Khdlif OTHMAN to reftore a literal uniformity in the
feveral copies of this work, (as already noticed,) ftill, from the nature of
the compofition, as well as from the charalter in which it was pre-
ferved, there was abundance of room in many places for a variety of
conftructions, independant of any particular intereft which might miflead
the underftanding, or at leaft the inclinations, of mankind.—Its con-
tents are diftinguithed under two heads, the ul.o,(s“ or perfpicuous,
and the wlgaile or enigmatical, the latter of which each commen-
tator might explain in the way moft agreeable to himfelf, or beft
coinciding with the tenets of his particular fe¢t.—The whole was, more-
over, committed to writing in the Koreifb chara&er, the Arabic, into
which it was afterwards tranfcrited, being of later invention; and as this
laft was deftitute of vowels, the fenfe of courfe depended much on the
pronunciation of the Mo#ris, or readers, whence, upon the introduion
of the wocal points, a variation took place in the copies, according to the
manner of the reader upon whofe authority thefe were inferted.

THE traditions alfo opened a copious field for difputation. No au-
thentic colleCtions of them having been compiled until all or moft of
the Prophet’s companions were dead, they exifted, for above a century,
merely in the memories of the Arabians. Thoufands were of courfe pro-
mulgated by their leaders as the occafion or the paffion of the moment

happened
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happened to dictate : they fwelled into a number exceeding all poffibility of
belief *: every colletor affumed the right of ere&ting to himfelf a ftandard
of fele&ion: none would or could believe in all; and fome boldly difre-
garded or reje¢ted them 7z foto, as affording no authentick rules for faith
or conduct.

Frowm thefe circumftances attending their authorities, the difputants
found an ample field on which to exercife their polemical talents.—This
literary warfare was indeed, for fome time, confined to the original
caufes of their difagreement ; and, excepting thofe, they touched merely
on points of a fpeculative defcription.—This, however, opened the way to
the various heterodoxies of the fcholaftic divines. Abftra&ted fubtleties and
metaphyfical diftin&tions were, by degrees, fubftituted for the precepts of
the Law ; and the controverfial fattions became divided and fubdivided
into parties innumerable,

IT is proper, however, to remark, that a difference of tenets did not
enter into judicial decifions until upwards of a century after the death
of ALEE, when it was occafioned by the defetion of HANEEFA from
the party of the Shiyas, of which more fhall be faid when we come to
fpeak of that doctor.

In ftating thus much, we have endeavoured to give a fummary view
of the firft great {chifms in Iflamifm ; but we have only ventured to fketch
an out/ine of the pitture, without any reference to collateial events, the
recital of which is more properly the province of the hiftorian.—Having
difmiffed this topic, we proceed to give fome account of thofe eminent
perfons whofe difcuffions occupy a confiderable portion of this work, and
whofe do&trines and opinions are generally admitted as of binding authority
at the prefent day.

* A1 Daoop has left a fele&ion of 40,000 out of §00,0c0; and Isy HanBAL gives us, in
his Mofeuined, 37,000 out of 750,000 of thofe real or pretended precepts of the Prophet.

c 2 In

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781108055352
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-108-05535-2 - The Hedaya, or Guide: A Commentary on the Mussulman Laws: Volume 1
Burhan al-Din al-Marghinani Translated by Charles Hamilton

Frontmatter

More information

Xxii PRELIMINARY

IN every fyftem of religion OrRTHODOXY and HERESY are merely
relative terms. Mankind, however, have in general agreed ta confine
thefe diftin&ions to points of {piritual do&rine.

Tue Muffulmans who aflume to themfelves the diftin&ion of orthe~
dox*, are fuch as maintain the moft obvious interpretation of the Koran,
and the obligatory force of the traditions, in oppofition to the innova-
tions of the feCaries: whence they are termed Soonmss, or traditionifts.—
Although differing confiderably in their legal conclufions, and in the ap-
plication of the KoraN and the SoNNA to semperal matters, yet they
unite in rejeGting the fpeculations of the fcholaftic divines;—and fome of
them condemn the ufe of fcholaftic divinity altogether, as tending to de-
ftroy the foundations of religious belief.—Concerning thefe we fhall be
fomewhat more particular, as their difcuffions occupy a confiderable part
of this work, and it is their opinion alone which is admitted to have any
weight in the determinations of jurifprudence.

THE orthodox fe&ts are four in number—the Haneefites, the Malekites,
the Shafeites, and the Hanbalites—who are all Soomis, or traditionifts. But
although they equally affume the name of zraditionifls, they do not all equally
adhere to the Somna; for there is this charateriftic diftinétion among
them, that the firft, in determining upon cafes where the Koran affords
them no pofitive precept, are guided principally by their own judgment,
examining and deciding, in moft of thefe inftances, according to the rules
of practical divinity; whereas the three others adhere more tenacioufly
to the precedents left them by the Prophet. On this account the Hanee-
fites are by fome writers, for diftin&ion fake, termed 44/ Keeas, or the
Jollowers of reafon, and the others Ah/ Souna, or the followers of tra-
dition.

* The word orthodox, as here ufed, is confined purely to a juftnefs of thinking in fpiritual
matters, concerning which the opinions of thofe four fects perfetly coincide, the differences
among them relating folely to their expofitions of the temporal LAaw.

8 THE
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PISCOURSE. XX1ii

Tuz founder of the firlt fe& was Imim Asoo HANEEFA NAOMAN
Bix Sasrr, who was born at Koora, the ancient capital of IrAK,
A. H. 80, A.C. 702, at which time four of the Prophet’s companions
were flill alive *, from whom, however, it is related, that he never re-
ceived any inftructions or traditional knowledge.

HANEEFaA is confidered, by the MoHAMMEDANS, as the great oracle
of jurifprudence, he being the firft among them who attempted to argue
abftra@edly upon points of LAw, and to apply the reafon of men to the
inveftigation of temporal concerns.—They are accordingly lavith in his
praife. They even trace the origin of his eminence to a period antecedent
to his birth, and {uppofe him to have been affifted by the peculiar favour
and influence of Heaven ; for it is related by the learned INAYET-IBN
HaMED, that his father, when yet a child, being prefented to ALEE,
received his blefling, the Commander of the Faithful at the fame time
declaring, that ¢ from his body fhould fpring a light, which fhould dif-
¢¢ fufe its rays throughout all the regions of IsL aAMism.”—However well
or ill founded this anecdote may be, his early youth is faid to have been
marked by a ftrong predilection for ftudy, an uncommon acutenefs of
underftanding, and an unremitting but cheerful piety, equally removed
from the gloomy aufterity of the bigot, and the frigid indifference of the
fenfualit.—HANEEFA was educated in the tenets of the Shiyas. He
received his firft inftruions in jurifprudence at Bagdad, from Imdm
ABoo JAFIR, an eminent do&or of that {ect, and heard traditions chiefly
from ABpooLA IBN AL MoBaRick, both of whofe authorities he fre-
quently quotes.—After having finifhed his ftudies, and gained confider-
able reputation at Bagdad, he returned to Koofa, and there diftinguifhed
himfelf by feceding from his mafter ABoo JAFIR, and teaching civil law
on principles repugnant to thofe inculcated by that do&or. His defec-
tion indeed is, by the Shiyas, attributed to motives which, if true, diveft

* Viz. AnsIen MaLik, of Bafra; Aspoora Isn Aora, who lived in Kosfa; Sine
Ien SAAD, refiding in Madina; and Alee YooFiL IsN-WasiLa, who refided in Aecea.

him

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781108055352
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-108-05535-2 - The Hedaya, or Guide: A Commentary on the Mussulman Laws: Volume 1
Burhan al-Din al-Marghinani Translated by Charles Hamilton

Frontmatter

More information

XXIv PRELIMINARY

him of the merit of proceeding in this upon internal convi&tion. ‘They
relate that ABoo JAFIR’s eminent piety, learning, and aufterity of
manners, having attached to him a confiderable number of follawers,
the increafe of his reputation alarmed the reigning Khalif, who, in order
to deftroy his credit, gained over HANEEFA, by promifing to fupport,
with all the influence of government, his opinions and decifions againft
thofe of JAFIrR ; and that HANEEFA, allured by the offer, quitted his
preceptor, and inftituted a {chool in oppofition to him. Whether they be
correé&t in this ftatement or not, it is certain that the diffenfion which
took place between thefe eminent lawyers is confidered as the origin of
the different tenets of the Shiyas and Soonss in jurifprudence ; and as the
habits of mind moft early acquired are feldom to be entirely fubdued, the
little attention which (comparatively with the other Seonsis) HANEEFA
pays to the precepts of the ora/ Jaw may perhaps be attributed to the
inftru@ions which in his youth he imbibed from ABoo Jarir.—He is
defcribed of a middling ftature, a comely countenance, and pleafant con-
verfation ; harmonious in his voice, of an open and ingenuous difpofition,
and kind to excefs to his relations and friends, admitting none to his fo-
ciety but of the beft chara&er. Such a difpofition and condu&t necef-
farily fecured to him the univerfal efteem, whilft his polemical abilities
gained him the reverence and admiration of his difciples; as may be col-
leted from an anecdote which is recorded by SHaFEI, in the introdu&ion
to his Qfoo/, where he relates that, inquiring of MaL1k, ¢¢ Whether he
¢¢ had ever feen HANEEFA !’ he was anfwered by that do&or, ¢ Yes;
¢ and he is fuch a perfon that if he were to affert a wooden pillar
¢¢ was made of gold, he would prove it to you by argument.”—Shafe;
himfelf, although differing materially from him in his legal decifions,
fays, in another part of the fame work, that ¢¢ No ftudy whatever
¢ could enable any man to rival HANEEFA in the knowledge of the
¢¢ law.”—It appears, indeed, from the beft authorities, that he was
a man eminently endowed with fcience, both fpeculative and pratical ;
of a mild difpofition and tolerating principles; pious, abftinent, cha-

ritable,
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