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PREFACE.

NO branch of jurisprudence is more important than the law of successions
or inheritance; as it constitutes that part of any national system of laws, which
is the most peculiar and distinct, and which is of most frequent use and exten~
sive application.

In the law of contraets, the rules of decision, observed in the jurisprudence
of different countries, are in general dictated by reason and good sense; and

rise naturally, though not always obviously, from the plain maxims of equity
and right.

As to the criminal law, mankind are in general agreed in regard to the nature
of crimes: and, although some diversity necessarily result from the exigencies
of different states of society, leading to considerable variation in the catalogue
of offences, and in the scale of relative guilt and consequent punishment ; yet the
fundamental principles are unaltered, and may perhaps be equally traced in
every known scheme of exemplary and retributive justice.

But the rules of succession to property, being in their nature arbitrary, are
in all systems of law merely conventional. Admitting even that the succession
of the offspring to the parent is so obvious as almost to present a natural and
universal law; yet this very first rule is so variously modified by the usages
of different nations, that-its application at least must be acknowledged to be
founded on consent rather than on reasoning In the laws of one people the
rights of primogeniture are established; in those of arcther the equal succes-

A
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1 PREFACE.

sion of all the male offspring prevails ; while the rest allow the participation of
the female with the male issue, some in equal, other in unequal proportions.
Succession by right of representation, and the claim of descendants to inherit
in the order of proximity, have been respectively established in various nations,
according to the degree of favour, with which they have viewed those opposite
pretensions. Proceeding from linear to collateral succession, the diversity of
laws prevailing among different nations, is yet greater, and still more forcibly
argues the arbitrariness of the rules. Nor is it indeed practicable to reduce
thé rules of succession as actually established in any existing body of law, to a
general or leading principle, unless- by the assumption of some maxim not
necessarily nor naturally connected with the canons of inheritance.

In proportion then, as the law of successions is arbitrary and irreducible to
fixed and general principles, it is complex and intricate in its provisions ; and
requires, on the. part of those entrusted with the administration of justice, a
previous preparation by study; for its rules and maxims cannot be rightly
understood, when only bastily consulted as occasions arise. Those occasions
are of daily and of hourly occurrence: and, on this account, that branch of
law should be carefully and diligently studied,

In the Hindu jurisprudence in particular, it is the branch of law, which
specially and almost exclusively merits the attention of those who are qualifying
themselves for the line of service in which it will become their duty to admi-
nister justice to our Hindu subjects, according to their own laws.

A very ample compilation on this subject is included in the Digest of Hindu.
law, prepared by JacaNNAT HA under the directions of Sir WiLrLiam Jonks.
But copious as that work is, it does not supersede the necessity of further aid to
the study of the Hindu law of inheritance. In the preface to tlie translation of
the Digest, I hinted an opinion unfavoreble to the arrangement of it, as it has
been executed by the native compiler. I have been eonfirmed in that epinion
of the compilation, since 1ts publication; and indeed the author’s method of
discussing together the discordant opinions maintained by the lawyers of the
several schools, without distinguishing in an intelligible manner which of them
is the received doctrine of each school, but on the contrary leaving it uncer-
tain whether any of the opinions stated by him do actually prevail, or which
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PREFACE. i

doctrine must now be considered to be in force and which obsolete, renders his
work of little utility to persons conversant with the law, and of still less service
to those who are not versed in Indian jurisprudence ; especially to the English
reader, for whose use, through the medium of translation, the work was par-
ticularly intended.

Eatertaining this opinion of it, I long ago undertook a new compilation of
the law of successions with other collections of Hindu law, under the sanction
of the government of Bengal, for preparing far publication a supplementary
Digest of such parts of the law as I might consider to be most useful. Its
final completion and publication have been hitherto delayed by important avoca-
tions ; and it has been judged mean time advisable to offer to the publick in a
detached form, a complete. translation of two werks meterially connected with
that compilation.

They are the standard authorities of the Hindu law of inheritance in the
schools of Benares and Bengal respectively ; and considerable advantage must
be derived to the study of this branch of law, from access to those authentick
works, in which the entire doctrine of each school, with the reasons and argu-

ments by which it is supported, may be seen at one view and in a conmected
shape.

In a general compilation, where the authorities are greatly multiplied, and
the doctr'nes of many different schools, and of numerouns authors are conirasted
and compared, the reader is at a loss to collect the doctrines of a particular
school and to follow the train of reasoning by which they are maintained, He is
ccnfounded by the perpetual conflict of discordant opinions and jarring deduc-
tions; and by the frequent transition from the positions of one sect to the
principles of another. It may be useful then, that such a compilation should
be preceded by the separate publication of the most approved works of each
school. By exhibiting in an exact translation the text of the author with notes
selected from the glosses of his commentators or from the works of other writers
of the same school, a correct knowledge of that part of the Hindu law; which
1s expressly treated by him, wil be made more casily attainable, than by
trusting solely to a general compilation, The one is best adapted to preparatory
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v PREFACE.

study ; the other may afietwards he profitably consulted, when a general, but
accurate knowledge has been thus previously obtained by the separate study of
a complete bedy of doctrine.

These considerations determined the publication of the present volume. Itcom~
prehends the celebrated treatise of JiMu TA-vA HANA on successions, which is con-
stantly cited by the lawyers of Bengal under the emphatic title of Diyabhdga
or ““ inheritance ;’ and an extract from the still more celebrated Mitacshara
comprising so much of this werk as relates -to inheritance. The range of its
authority and influence is far more extensive than that of Jimw ra-va'HANA%
treatise ; for it is received in all the schools of Hindu law, from Benares to the
southern extremity of the peninsula of India, as the chief groundwork of the
doctrines which they follow, and as an authority from which they rarely dissent.

"The works of other eminent writers have, -concurrently with the JAitdcshara,
considerable weight in the schools of law which have respectively adopted
them ; as the Smyiti Chandrica* in the south of India; the Chintdmani,
Retnicara and Vivdi da-chandrat in Mit’hild ; the Viramitrddaya and Cama-
rA'caral at Benares, and the Mayic’ha§ among the Marahdttas: but all
agree in generally deferring to the authority of the Mitd cshard, in frequently
appealing to its text, and in rarely and at the same time modestly dissenting
from its doctrines on particular questions. The Bengal school alone, having
taken for its guide Jimu Ta-va HANA’s Lieatise, which is on almost every dis-
puted point, oppesite in doctrine to the AMitdcshard, has no deference for its
authority. On this aceount, independently of any other considerations, it would
have been necessary to admit into the present volume either his treatise, or some

* By Devanpa-enarTA. This excellent treatise on judicature is of great and almost para.
monnt duthority, as I am informed, in the countrics occupied by the Hindu nations of Drdvira,
Tailanga, and Carndtd ; inhabiting the greatcst part of the peninsula or Dekhin.

+ Vwdda chantdman’s, Vyavakdire chintaman’i, and other treatises of law by VA cHEsPATI.
w1s'ra. - Pwdda retndcara, Fyavahdra retndcere and other compilations by Pandifas cmployed
by CHANDESIVARA; Fivdda-chandra by Misanu mis'ra or rather by his aunt Lic’mima or
Lacsumi -prvr’.

¥ Viramurodaya, an ample and very accurate digest by Mitra misRA. Fivdda-tin'd non
and other works of CAMALACARA.

§ Pyovahkdra-meyuc’ha and other treatises by Nr'nacanTt ma.
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PREFACE

one of the abridgments of his doctrine which are in use, and of which the best
known and most approved is Racmuwanpana’s Ddya-tatwa. But the pre-
ference appeared to be decidedly due to the treatise of Jimu'ra-va’uana himself ;
as well because he was the founder of this school, being the author of the
doctrine which it has adopted ; as because the subjects, which he discusses,
are treated by him with eminent ability and great precision; and for this
further reason, that quotations from his work,. or references to it, which must
become necessary in a general compilation of the Hindu law of inheritance,
can be but very imperfectly intelligible without the opportunity of consulting
the whole text of his close reasoning and ample disquisitions.

Having selected, for reasons which have been here explained, the Ddyabhdga
of JimuTa-va'mana and the AMitdicshari on inheritance, for translation and
separate publication, I was led in course to draw the chief part of the annota-
tions necessary to the illustration of the text, from the commentaries on those
works. Notes have been also taken from original treatises, of which likewise

brief netices will be here given, that their authority may be appreciated.

In the selection of notes from commentaries and other sources, the choice of
them has not been restricted to such as might be necessary to the elucidation of
the subjeet as it is exhibited in the English version; but variations in the
reading and interpretation of the original text have been regularly noticed, with
the view of adapting this translation to the use of those who may be induced to
study it with the original Sanscrit text. The mere English reader will not be
detained by these annotations, which he will of course pass by.

Having verified with great care the quotations of authors, as far as means ara
afforded to me by my own collection of Sanscrit law books (which includes,
1 believe, nearly all that are extant;) I have added at the foot of the page notes
of reference to the plaees in-which the texts are found. They will be satisfac-
“tory to the reader as demonstrating the general correctness of the original citations,
The inaecuracies, which have been remarked, are also carefully noticed. They
are few and not often important.

The sources, from which the annotations have been chiefly drawn, are the

following,
B
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¥ PREFACE,

The commentary of Sricrisan'a TercA'LANCA'RA on the Ddyabhiga of Ji~
MUTA-vA'HANA has been chiefly and preferably used. This is the most cele~
brated of the glosses on the text. It is the work of a very acute logician, whe
interprets his author and reasons on his arguments, with great accuracy and
precision ; and who always illustrates the text, generally confirms its positions,
but not unfrequently modifies or amends them. Its authority has been long
gaining ground in the sehools of law throughout Bengal ; and it has almost
banished from them the other expositions of the Diyabhiga ; being ranked, i
general estimation, next after the treatises of Jimu Ta-va maNa and of Racru-

NANDANA.

An original treatise by the same author, entitled Digya-crama-sangraha,
contains a good compendium of the law of inheritance according to Jimu T4~
va HANA’s text, as expounded in his commentary. It has been occasionally
quoted in the notes: its authority being satisfactorily demonstrated by the use
which was made of it in the compilation of the Digest translated by Mb.
Havnep ; the compilers of which transcribed largely from it, though withous
acknowledgment.

The earliest commentary on JiMmu'Ta-vA’HANA i3 that of SRINA'T'HA ACBARYA
Cuup'aAMANT. It has been coustantly in S'ricrisuna’s view, who frequently
copies it; but still oftener cites the opinions of Cuup’a’'mant to correct o5
confute them. Notwithstanding this frequent collision of opinions, the com-
mentary of Caud A'MAN'T must be acknowledged as, in general, a very excellent
exposition of the text; and it has been usefully consulted throughoeut the progress

of the translation, as well as for the selection of explanatory notes.

Another commentary, anterior to S ricrisHNA’s, but subsequent to Cau p 2"~
MANT’s, Is that of AcayuTa cuacrAVARTI, (author likewise of a commentary on
the S'rd dd’ha vivéca.) Itisin many places quoted for refutation, and in more
is closcly followed by S'ricrisan A, but always without naming the author.
It contains frequent citations from Cau'p A MaN1, and is itself quoted with the
name of the writer by Mangs wara. This work is upon the whole an able
interpretation of the text of Jimu“ra-va'mana, and has afforded much assistance
in the translation of it, a1d furaished many notes illustrating its sense,
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PREFACE, vii

The commentary of MAHE'S'wira is posterior {o those of CHU'D'A'MANT and
of AcuyuTa, both of which are cited in it; and is probably anterior to Sr1 ¢risu-
Wa's, or at least nearly of the same date, if my information concerning these
authors be correct;* for they appear to have been almost contemporary; but
Maungswara seemingly a little the elder of the two. They differ greatly in
their expositions of the text, both as to the meaning and as to the manner of de-
ducing the sense: but neither of them affords any indication of his having seen
the other’s work. A comparison of these different and independent interpretations
has been of material aid to a right understanding and correct version of obscure
and doubtful passages in Jimu'TA-vA HANA'S text.

Of the remaining commentaries, of which nofices had been obtained, only one
other has been procured. It bears the name of RacaunanpANA, the author of
the Smriti-tatwa, and the greatest authority of Hindu law in the province of
Bengal. XIn proportion to the celebrity of the writer was the disappointment
experienced on finding reason to distrust the authenticity of the work. But not
being satisfied of its genuineness, and on the contrary suspecting it strongly of
bearing a borrowed name, I have made a very sparing use of this commentary

either in the version of the text or in the notes.

The Diya-tatwa, or so much of the Smriti-tatwa as relates to inberitance, is
the undoubted composition of RacHUNANDANA; and, in deference to the great-

ness of the author’s name and the estimation in which his works are held among
the learned Hindus of Bengal, has been throughout diligently consulted and
éarefully campared with Jimu'Ta-va'mana’s’ treatise, on which it is almost ex-
clusively founded. It is indeed an excellent. compendium of the law, in which
pot only Jimu'ra-va'Hana’s doctrines are in general strictly followed, but are
commonly delivered in his own words in brief extracts from his text. On a few
points, however, Racnunanpana has differed from his master; and in some in-
stances he has supplied deficiencies. 'These, as far as they have appeared to be

* Great grandsons of both these writers were living in 1806: and the grandson (daughter’s son)
of 8 ricrisun’A wasalive in 1790. Doth consequently must have lived in the first part of the last.

century. They are modern writers; and S'micslsun'a is apparently thc most recent.
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vii PREFACE.

of importance, have furnished annotations; for which his authority is of course
quoted.

A commentary by Ca’s'tra"MA on RaeuuNaNDpANA’s Dédya-tatwa, has also sup-
plied a few annotations, and has been of some use in explaining Jimu'ra-
vA'HANA’S commentators, being written in the spirit of their expositlions of that
author’s text, particularly SrrcrisHN'A’s gloss; and often in the very words of

that commentator.

The Déya-rahasya or ‘Smriti-ratnévali of Rama-NA'THA VidYa-Va'cHEs-
paT1, having obtained a considerable degree of authority in some of ‘the districts
of Bengal, has been frequently consulted, and is sometimes quoted in the notes.
Tt is a work not devoid of merit: but, as it differs in some material points from
both JimuTa-va'HaNa and RacHUNANDANA, it tends too much to unhinge the
certainty of the law on some important questions of very frequent recurrence.
The same author has written a commentary on Jimu'ta-va HaNa’s Déya-bhéga,
and makes a reference-to it at the close of his own original treatise. My re-
searches, however, and endeavours to procure a copy of it, have not been success-
ful. I should else have considered it right to advert frequently to it in the illus-

trations of -the:text.

Other treatises on inheritance according to the doctrines received in Benga?,
as the Dd ya-nirn’aya ef SRicARA BHAT T'A'cHA'RYA and one or two more which
have fallen under my inspection, are little else than epitomes of the work of
RacuuNANDANA or of JiMu TA-vA'HANA ¢ and on this account have been scarcely
at all nsed in preparing the present publication.

The remaining names, which occur in the notes, are of works or of their
authors belonging to other schools. These are rarely, I may say never, cited,
unless for variations in the reading of original texts of legislators; excepting
only the ¥Viramitrédaya of Mitra-m1sRA ; from whose work a few quotations
may be found in the notes, contradicting passages of the text. This author,
in the compilation mentioned, uniformly examines and refutes the peculiar
doctrines maintained by JiMmu'ta-va'HaNA and RaeHunanpana: but it did not
fall within the design of the present publication to exhibit the controversidl
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PREFACE. ix

arguments of the modern opponents of the Bengal school ; and quotations from
his work have been thereforc sparingly inserted in the notes to JiMU'TA-VA'HANA’S
treatise.

The commentarics on the Mitd csharé of VIsNyA'NE's WARA are less numerous.
Of four, concerning which I have notices, two only have been procured. The
Subdd’hind by Vis'WE'S' WARA BHAT'T'A ; and a commentary by a modern author;
B LAM BHATT A,

The Subdd’hini is a collection of notes elucidating the obscure passages of the
Mitécshara, concisely, but perspicuously. It leaves few difficulties unexplained,
and dwells on them no further than is necessary to their elucidation. The
commentator is author likewis¢ of a compilation entitled Madana-pdrijita,
chiefly on religious law, but comprising a chapter on irheritance, a topick
connected with that of obsequies. To this work he occasionally refers from his
commentary. Both therefore have been continually consulted in.the progress of

the translation, and have furnished a great proportion of the annotations.

Ba'iam BHAT'TA’s work is in the usual form of a perpetual comment. It pro-
ceeds, sentence by sentence, expounding every phrase, and every term, in the ori-
ginal text. Always copious on what is obscureand often so on what is clear, it

has been a satisfaotory aid in the translation, even where it was busy in-explaining
that which was evident: for it has been gratifying to find, though no doubts

were eptertained, that the intended interpretation had the sanction of a commen-
tator. Ba'uam BuaTTA’s gloss in general follows the Subdd hini as far as tlds
goes. It bas supplied annotations where Vis wes'warA’s commentary was silent ;
or where the explanation, couched in Vis'wg's wARA’S concise language, might
be less intelligible to the English reader.

Vunya'wE's wara’'s Mitdcshard being a commentary on the institutes of Ya's-
NYAWALCYA, it has been a ratural suggestion to compare his expositions of the
law, and of his author’s text in parti¢ctilar, with the commentaries of other wri-
ters on the same institutes, viz. the ancient and copious gloss of AparARcA of
the royal house of Silira, and the modern and succinct annotations of Su LAPAN X
in his comment entitled D:pacalici. A few notes have been sclected from both
these works, and chielly from thit of Arara’rca.

C
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x PREFACE.

For like reasons the commentators on the institutes of other ancient sages have
been similarly examined ; they are those of Me'n’sa’riT's1and CuLLu'cs BHATTA
on Menv; Haraparra’s gloss on Gavrama, which is entitled Mitdcshard ;
NANDA-pPANDITA’s commentary under the title of Vaijayant/, on the institutes
which bear the name of the god Visux'u; and those of the same author, and of
Ma'p’HAVA ACHA RYA, on PARAS ARA.

Nanxpa-Pan'prTa is author also of an excellent treatise on adoption, entitled
Dattaca-mimdnsi, of which much use has been made, among other authorities,
in the enlarged illustrations which it has been judged advisable to add te the
short chapter contained in the Mitdcshard on this important topick of Hindu law.

The same writer appears, from a reference in a passage of his gloss on Visan'v,
to have composed a commentary on the Mitd cshard under the title of Pratitdc-
sharé. Not having been able to procure that work, but concluding that the
opinions, which the writer may have there delivered, correspond with those
which he has expressed in his other compesittons, I have made frequent references
to the rest of his writings, and particularly to his commentary on Visun v,
which is a very excellent and copious work, and might serve, like the Aitdc-
shard, as a body or digest of law.

All the works of greatest authority in the several schools which hold the
JMitdeshard in veneration, have been occasionally made to contribute to the
requisite elucidation of the text, -or have been cited when necessary for such de-
viations from its doctrine, as it has been judged right to notice in the annotations,
it will be sufficient to particularize in this place the Viramitridaya before
mentioned, ¢f which the greatest use has been made; that compilation conform-
ing generally to the doctrines of the Mitdcshard, the words of which it very
commonly ciles with occasional elucidations of the text interspersed, or with
express mterpretations of it subjoined, or sometimes with the substitution of a
paraphrase for parts of the original text. All these have been found useful
auxiliaries to the professed commentaries and glosses.

This brief account of the works from which notes have been selected or aid
derived, will sufficiently make known the plan on which the text of the Mitdc-
shard and that of Jixu'tA-vA'HANA have Deen translated and elucidated, and the
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PREEACE. xi

materials which have been employed for that purpose. It is hardly necessary to
add, by way of precaution to the reader, that he will find distinguished by
hyphens, whatever has been inserted from the commentaries into the text to
render it more easily intelligible ; a reference to the particular commentary being

always matle in the notes at the foot of the page.

Concerning the history and age of the authors whose works are here intro-
duced to the attention of the English 1eader, some information will be expected.
On these points, however, the notices, which have been collected, are very

imperfect, as must ever be the case in regard to the biography of Hindu authors.

VIINYA'NE's wARA, often called Visnya'~na-voei, the author of the Alitdc-
shard, is known to have been an ascetick, and belonged, as is affirmed, to an
order of Sannydsis, said to have been founded by SaNcara-a‘ena’rya. No
further particulars concerning him have been preserved. A copy of his work
has indeed been shown to me, in which, at its close, he is described as a
contemporary of Vicrama pitva. But the authority of this passage, which 1is
wanting in other copies, is not sufficient to ground a belief of the antiquity of
the book; especially as it cannot be well reconciled to the received opinion
above noticed of the author’s appertaining to a religious order founded by
SaNcARA-A cHA RYA, whose age cannot be carried further back at the utmost
than a thousand years. The limit of the lowest recent date which can possibly
be assigned to this work, may be more certainly fixed from the ascertained age of
the commentary; the author of which composed likewise (as already observed)
the Madana-pdrijita so named in honor of a prince called MApaNA-PA'LA, ap-
parently the same who gives title to the JMadana-vinida, dated in the fifteenth
century of the Sambat era.* Tt may be inferred as probable, that the antiquity
of the Mitd cshard exceeds 500 and is short of 1000 years. If indeed DaA'rRE -
s'wAra, who is frequently cited in the Alitdcshard as an author, be the sanie
with the celebrated Ra'sa” Budsa, whose title may not improbably have bcen
given to a work composed by his command, according to a practice which is by
no means uncommon, the remoter limit will be reduced by more than a century;
and the range of uncertainty as to the age of the Mitdcshard will be contracied
within narrower bounds.

* 1431 Sambat ; answering to A, D, 1373,
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Xii PREFACE.

Of Jrmu'TA-vA'mANA as little is known. The name belongs to a prince of” the
house of Sira rA, of whose history some hints may be gathered from the fabulous
adventures recorded of him in popular tales; and who is mentioned in an an-
cient and authentick. insciiption found at Salset.* It was an obvious conjecturey
that the name of this prince might have been affixed to a treatise of law com-
posed perhaps under his patronage or by his directions. That however is not the
opinion of the learned in B.ngal ; who are more inclined to suppose, that the real
author may have borne the name which is affixed to his work, and. may have been>
a professed lawyer who performed the functions of judge and legal adviser to one
of the most celebrated of the Hindu sovereigns of Bengal. No evidence, how-
ever, has been adduced in support of this opiuion ; and the period when this au-
thor flourished is therefore entirely uncertain. He cites several earlier writers;
but, their age being not less doubtful than his own, no aid can be at present de-
rived from .that circumstance, towards the determination of the limits between
which he is to be placed. His commentators suppose him in many places to be
occupied in refuting the doctrines of the Miticshard. Probably they are right;
it is however possible; that he may be there refuting the doctrines of earlier au-
thors, which may have subsequently been repeated from them in the later com-
pilation of VIINYA'NEs'WARA., Assuming, however, that the opinion of the com-
mentators is eorrect; the age of JimuTa-vanana must be placed between that
of VIoNYANES'wArs, whose doctrine he opposes, and that of RAGHUNANDANA
who has followed his authority. Now Racuunanpaxa’s date is ascertained at
about three hundred years from this time; for he was pupil of Va'supevs
Sa rvaBHAUMA, and studied at the same time with three other diseiples of the
same preceptor, who likewise have acquired great celebrity; viz. SiromaANT
Crisan'a'NaANDA, and CHarTanva: the latter is the well known founder of the
religious order and sect of Vuishn avas so numerous in the vicinity of Calcuita,
and so notorious for the scandalous dissoluteness of their morals; and, the dale
of his birth being held memorable by his followers, it is ascertaiwmed by his
horoscope, said to be still preserved, as well as by the express mention of the
date in his woiks, to have been 1411 of the Saca era, answering to Y. C. 1489
consequently RacuuNaNpANA, being his contemporary, must have Rourished

at the beginning of the sixtecnth century.

* Asiatick Researches, Vel. 1, p. 367.
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