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Car. L
L Dictum est supra qualiter subveniendum est ei, qui
g:a:‘i]’lu’: injusté & sine judicio disseysitus fuit de aliquo tefito

jusmodi  vel de servitute aliqua quze pertineat ad tefitum in
% 557y, lundo alieno, & qua conmsistit in jure: Nunc autem
) " dicendum est de pertinenbiis quee consistunt in jure &
in proprio, sicut de seysma presentandl ubi s. quls
impeditus fuerit quo minus wuti p0551t seysina propria

vel alicujus antecessoris sui. Cum autem presentave—

rint ad aliquam ecclesiam vacantem, ad qua.m ipse vel
antecessores sui prgsenta,vermt tempore pacis, cim pro-

priam seysind habere debeat quis, vel antecessoris sui

qui ultimo presentaverit, nisi ille qui ipedit vel defor-

ceat docere possit certis ratidibus quare nd debeat, g

quidé decidi et determinari poterit p assisa ultime
presentatloms utraq, parte vel altera tatu id in curia.

f. 238. postulate Sed videdd est primd cui copetit hujus-

1 Hic incipit Secundus Tractatus Libri Quarti de Assisa Ultime Pre-
sentationis. M.S. Rawl. C. 160,
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THE FOURTH BOOK

OF

HENRICUS DE BRACTON

ON THE

LAWS AND CURSTOMS OF ENGLAND.

THE SECOND TREATISE,

WHICH TREATS OF THE ASSISE OF LAST PRESENTATION,

CHAPTER 1.

It has been above explained in what manner succour 1

ho is

is to be afforded to him, who has been disseysed tor- Zztiﬂed to
tiously and without a judgment from any tenement or an assise

of this

from any servitude in another’s ground, which apper- ;4.
tains to a tenement, and which consists in a right. We £ 2370
must now explain concerning the appurtenances, which
consist in a right and in property as concerning the
seysine of presenting, where, for instance, a person has

been impeded from using his own seysine or the seysine

of an ancestor. For when they have presented to a
vacant church, to which he himself or his ancestors have
presented in time of peace, when he ought to have his

own seysine or that of his ancestor, who has last pre-
sented, unless he who impedes or deforces him can show

by certain reasons wherefore he ought not, which indeed

may be decided and determined by an assise of last pre-
sentation, each party or one of them only demanding

that in court. But we must see first, who is entitled to ¢ s3g,

A2
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4 DE ASSISA ULTIMA PRAESENTATIONIS.

Britton, iv. modi assisa, quia non competlt cuilibet de populo, nisi

ch.d 3§§2 el qui semel nomine pprio presentaverlt ut heredes*

Fleta, 317. nomine successionis, de seysma. ppria vel alicujus ite-
cessoris sui jure hered1tar1o succedit, ad g ptinet advo-
catio. Et g dicit de uno, dici poterit de pluribus &
contra plures, cim sint quasi unus heeres: quia nullus
sine participe vel coheserede assisam portare poterit vel
respodere, no magis qud in aliis assisis. Et si plures
participes p assisam recuperaverit, nullus sine alio
praesentabit, nec ratione aesneme, nec majoritatis, nec
pluralltatls da aut omnes comunicant aut nullus, Aliis
auté qui tenét p feoffamenti & nd p descensum nun-
qud competit, antequi semel prwmsentaverint: da de
seysma eora quoru heredes 10 sunt petere non possunt
p assisam, n6 magis qua p breve de recto. It€ nec ei
qui tenet ad vitd quociiq modo & non p descensum,
sicut nomine dotis vel ad terminii. Subvenit eis tame
alio modo ut infra dicet.

. Rex vie. salute. Si talis fecerit te securum de cla-
f’srs?;’: % more suo psequédo, tunc sufmoneas &e. xii. liberos &
time pre- legales homines de visineto tali g sint cora justiciariis
sentations. v ostris ad pxima assisam ¢t in partes illas venerint,

vel apud Westminster immediate, vel alibi tali die,
parati sacraméto recognoscere quis advocatus tépore
pacis preesentavit ultimd psonZ quee mortua est ad
ecclesia de tali loco, quee vacat (ut dicit) & cujus ad-
vocationé idé talis dicit ad se ptinere. Et interim
ecclesia illa videat & nomina eorum imbreviari faciat.
Et sufnoneas p bonos sulonitores talem, qui advoca-
tiongé illa ei deforceat, ¢ tune sit ibi auditurus illa
recognitioné, & habeas ibi sumonitores & hoc breve.

1 ¢ yel haeres,” MS. Rawlinson, C. 159.
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OF AN ASSISE OF LAST PRESENTATION. 5

an assise of this kind, because it is not allowable to any
one of the people,-excepting to him who has once pre-
sented in his own name or as heir in the name of his
succession, of his own seysine or who succeeds by right
of inheritance to the seysine of his ancestor, to whom
the right of advowson belongs. And what is said of
one may be said of several, and against several, when
they are as it were one heir, for no one without his
parcener or coheir can bring an assise or reply to one,
no more than in other assises. And if several parceners
recover [the advowson] by an assise, none shall present
without the others, neither by reason of seniority, nor
of majority, nor of plurality, because they all commu-
nicate or none. But for others, who hold a tenement
by feoffment and not by descent, it is never competent,
before they have once presented, because they cannot
claim by an assise the seysine of those, whose heirs they
are not, no more than by a writ of right. Neither is it
competent for him who holds for life in any way, and
not by descent, as in the name of dower or for a term.,
They are aided, however, in another way, as will be
explained below.

The king to the viscount greeting. If so-and-so has , 2.
given you security to prosecute his claim, then summon co,:vc?:ning
&c. twelve free and loyal men of such a neighbourhood 2= assise of

o S e . . last presen-
to be before our justiciaries at the next assise when tation.
they shall come into those parts, or at Westminster
immediately, or elsewhere, on such a day, prepared to
recognise on oath what advocate presented in time of
peace the last parson who is dead to the church of such
a place, which is vacant (as is said), and of which the
said so-and-so says, that the advowson belongs to him.
And in the mean while let them view that church and
cause their names to be entered on the writ. And sum-
mon by good summoners such a person, who deforces
him of that advowson, that he be there to hear the
recognition, and have there the summoners and this writ.
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6 DE ASSISA ULTIMAE PRASENTATIONIS.

Teste &e. Per hoc auté qd’ dicit defore. videt qui-
busdd g querens innuat p hoe g deforcians sit in sey-
sina, sicut in brevi de recto, sed revera non est ita,
sed satis deforceat qui possessorem uti seysina non
pmiserit omnind vel min® comodé impediat praesen-
tando, appellando, impetrando, secundim ¢ dici, satis
facit disseysind, qui non permisit possessoré vel comode,
licet omnind non expellat.
Pe ;o-do Ad primum diem poterit uterq, se essoniare si volu-
procedendi erint, si autem ambo fecerint defalta, vacuil erit placiti
i;olé'i‘j;:'_ & cadit breve. Si autd impediens tantd preesens sit,
cito, p judicii recedet sine die. Si auté querés tantum
presens sit & impediés nd, tiec videdi erit inprimis
an impediés sumonit® sit vel no. Si auté suimonit?
fuit & sumonitio testata p idoneos suimonitores, qui
examinati testentur suifionition€, tuc resumoneat impe-
diens. Si auté né fuerit sumonit® vel suifionitio testata
vel fortd praeses fuerit primo die & causat® fuerit g
nulla omnind habuit sufionitioné vel minus raticabilé
sumonitioné habuerit, habeat alia di€ rationabile. Tes-
tata igit sumonitione vel no dedicta ab aliquo resumo-
neal p tale breve.

4 Rex vie. sal. Sumoneas p bonos sumonitores A. g
Sidefor it cora justiciariis nis apud tals locu auditurus recog-
impediens nitionem ultimae praesentationis quam B. in eadé curia
3?;:1:331“' nfa corid eisdé justiciariis nostris versus eum arramavit,

monitionis qui advocatus est tépore pacis &e. ut supra. Et ad

non vene- - - - . - . - . . .o .

rit, qualiter OStédendil quare nd fuit cora eisdé justiciariis nostris
s q J

sit resum- gy tale loct tali die sicut summonitus fuit. Et habeas
monendus.
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OF AN ASSISE OF LAST PRESENTATION. 7

Witness &e. But from the circumstance that the word
“ deforces ¥ is used, it seems to some that the plaintiff
intimates that the deforcer is in seysine, as in a writ of
right, but in truth this is not so, but he satisfies the
word “ deforces,” who shall not permit the possessor to
use his seysine at all, or to his inconvenience impedes
him by presenting, by appealing, by suing out a writ,
according to what is said that a person sufficiently
causes a disseysine, who does not allow a person to use
his seysine at all or not conveniently, although he does
not altogether expel him.

On the first day each party may essoin himself, if he 3.
wishes, but if both parties make default, the plea will gﬁ;];eof

be vacated and the writ falls. But if the disturber only proceeding
be present, he shall retire without a day by a judgment. % %Pl
But if the plaintiff alone be present, and the dirturber kind.
not, then it is to be seen in the first place whether the
disturber has received a summons or not. But if he has

been summoned, and the summons is attested by fitting
summoners, who having been examined testify to the
summons, then let the disturber be resummoned. But

if he has not been summoned or the summons has not

been attested, or by chance he was present on the first

day, and has alleged as an excuse that he has not had

any summons at all, or not a reasonable summons, let

him have another reasonable day. The summons there-

fore having been attested, or not gainsayed by any
person, let him be resummoned by such a writ.

The king to the viscount greeting. Summon by good ., th:‘ e
summoners A. that he be before our justiciaries at such forcer or
a place to hear a recognition of last presentation, which Jisturber
B. in the said court before our said justiciaries has insti- come on
tuted against him, who is the advocate in time of peace fll;‘;,ﬁ:fs:he
&e. as above. And to show cause why he was not before summons,
our said justiciaries at such a place on such a day, as he RoT B¢
was summoned. And have there the summoners and this summoned.
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8 DE ASSISA ULTIMA PRASENTATIONIS.

ibi sumon! & hoc breve. Ad quem dié si venerit,
causari no poterit sumoii® quin pecedat assisa, sive tes-
tet prima sumoii sive seciida sive nulla, cu die habu-
erit rationabilé & sciverit se esse sumofl vel scire de-
f.238b. buit. Si autem omnind non venerit, tunc capiatur
assisa per defaltd si juratores prasentes fuerint, & sic
terminetur negotium. Si autem preesentes non fuerint,
tunc precipiatur vie. quod habeat corpora eorum ad
alium diem. Ad quem diem sive venerint sive non,
ante omnia capiatur assisa, cim tantum operatur ejus
absentia quim preesentia, cim nihil dicere possit in
odium defaltee quare assisa remaneat, nisi forté ad
certificandum juratores, si charta habeant vel aliquid
tale intervenerit.
B 5. 1 Rex vic. salutem. Preocipimus tibi qudd venire facias
e e &c. A. B. C, vel g habeas &c. corpora A. B. C. recog-
Z;T;E:f:: nitorum assisee ultimee preesentationis, que summonita
tam, est in curia &ec. coram justiciariis &c. inter A. que-
rentem & B. impedientem de advocatione ecclesiz de
M. & ad ostendendum quare non fuerunt &e. ad talem
diem & locum sicut summoniti fuerunt, & si ulterits
defaltam fecerint tunc in fine brevis ita dicatur, & ad
audiendum judicium suum de pluribus defaltis. Dica-
tur etiam in fine brevis (si opus fuerit) & tot & tales
tam milites quam alios liberos, legales & discretos
homines de pximo vicineto in assisam illam ponas, &
illos habeas coram preefatis justiciariis nostris ad pree-
fatum diem, ad faciendam illam recognitionem simul
cum juratoribus prilis electis, & g interim illam eccle-
siam viderint, & ita g assisa illa non remaneat pro
defectu recognitorum. Vel sic: & aliter. Et loco talium

1 ¢« summonitores,” MS. Rawl. C. 2 % summonitio,” d.
160.
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OF AN ASSISE OF LAST PRESENTATION. 9

writ. On which day if he has come, the party sum-
moned may not allege any cause why the assise should
not proceed, whether he calls in evidence the first sum-
mons or the second summons or none at all, since he has
had a reasonable day, and knew that he had been sum-
moned or ought to have known it. But if he has not f 238b.
come at all, then let the assise be held by default, if the
jurors shall be present, and so let the business be ter-
minated. But if they shall not be present, then let a
precept issue to the viscount, that he have their bodies
there on another day. At which day whether they have
come or not, let the assise be held before all things, since
his absence works the same effect as his presence, since
he can say nothing in hatred of the default wherefore
the assise should be stayed, except by chance to certify
the jurors, if they have a charter, or something of the
kind has intervened.

The king to the viscount greeting. We enjoin you 5.
that you cause to come, &e. A., B, C, or that you have tha??]:e
&ec. the bodies of A., B, and C,, as recognisors of an assise viscount
of last presentation which has been summoned in court, ,‘"‘f,’f;if
&e. before the justiciaries, &e. between A. as plaintiff, come.
and B. impeding him in the advowson of the church of
M., and to show cause why they were not, &c. on a cer-
tain day and at a certain place as they were summoned,
and if they shall make further default, then in the end
of the writ let it be so said, and to hear judgment
against them for several defaults. Let it also be said at
the end of the writ, if it be requisite, and place so many
and such, as well knights as other free, loyal, and dis-
creet persons of the nearest neighbourhood, on that
assise, and have them present before our aforesaid jus-
ticiaries on the aforesaid day, to make that recognition
together with the jurors already elected, and that mean-
while they should view that church, so that the assise
shall not be stayed from failure of the recognisors,

Or thus: and otherwise. And in the place of such as
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10 DE ASSISA ULTIMA PRAESENTATIONIS.

qui de assisa amoventur, eo g sunt certa ratione sus-
pecti, vel quia sunt homines vel parentes talis, vel alio
modo inutiles vel essoniabiles, vel loco talium qui mor-
tui sunt, ponas tot & tales legales & diseretos milites
alios eum prids electis, & tales &c. ut supra. Et sum-
moneas per bonos summonitores talem, si forté absens
fuerit eo die, g sit coram &ec. ad audiendum assisam
illam, & ad ostendendum quare non fuit &e. & talis
summonitio fit ex abundanti. Et habeas ibi summon
& hoc breve &e. T. &e. Et licet ultima clausula
habeat locum in omnibus assisis quee capiende sunt
per defaltam, sicut assisa mortis antecessoris &c. &
ali, si ad primum diem se essoniaverint & diem
habuerint per esson suum, & ad quem non apparue-
rint, capiatur assisa per defaltam statim, non jacebit
resummonitio. Item si comparuerint & juratores non,
semper habebit unicum esson quotiens in curia cdpa-
ruerit, & diem habuerit.

6. e . o s
De esconiis E}E preemissis satl.s appa,rgt quan_do & quotles__]acet
et resum- resumonitio, & quotiens assisa capitur extra com vel
monitiont- srea m .« . .o . L .
bus et hu. COTAI 1ii]. _Justlcla:rus a(.l hoce E,ss1gna,t1s : .sed coram jus-
jusmodi  ticiariis itinerantibus in com ad ommia placita non
placitis. — habet locit resumonitio nee xv. dierum diffusa dilatio,
Britton, iv. . . . . . . .
ch. i § 4. Ubl tenens in assisa mortis antecessoris vel impediens
Fleta, 318. & deforcians, ut hic manentes sint & etiam res de qua
agitur in eodem com tempore itinerationis, non magis
quam contra minorem, sed statim capiatur assisa post
prima defalta sicut assisa nove disseysine. Et g nulla
debet fieri resumonitio in itinere justiciariorum in pree-

dicto casu clum partes preesentes sint in com, & res
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