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Abandonment of prescriptive rights,
191 seq.

Abatement of action, none now by
death, 53

Action, none for acts in course of ac-
quiring right, 201; “next before,”
meaning of, 46, 55

Admeasurement of pasture, writ of,
134—136

Ad quod damnum, writ of, 99, 104

Affirmative, prescription must be made
in the, 161—164

Aftirmative Statute, 151—183

Air, uninterrupted flow of, no prescrip-
tion for, 21, 29; passage through,
defined channel of prescription for,
21

Alteration of dominant tenement, ef-
fect of, 196

Alternis Vicibus, claim to profits of
land in, 87

Annuity, no prescription for without
succession, 83

Appendant; see Common

Approvement of Common, 121—123;
against custom to play games bad,
123

Appurtenant ; see Common

Artificial streams, prescription with
regard to, 132

Booths, prescription to assign, 138
Burial, prescriptive right of, 117; du-
ties of rector with regard to, 118

Certain, prescription must be, 134—137

Cessation of user by dominant owner,
no wrong to servient owner, 200

Chancery Court, no prescription for,
146

Chase, prescription for a, 99, 140

Chester, prescription of justice in, 93

Chief Justice, prescription by, 95; of
forest, 97

Church, law favours, 139; way to, pre-
scription for, 65, 66 ; way through,
prescription for, 145

Cinque Ports, prescription of justice in,
93, 163

Commierce, law favours, 139

Common, admeasurement of, 134;
sans nombre may be admeasured,
135

Common, rights of, prescription for,
66, 119—126; appendant, no pre-
scription for, 119; effect of Stat. of
Merton, 121, 123; Stat. West. II.
121; Commons Act, 1876, 121; in
gross, 123 ; sans nombre, not as-
signable, 125, 135; for a cow and
a half, 125; disability in claims to,
56

Common Law, prescription against,
146—151

Common right, prescription against,
92, 93, 175

Compensation for damage to inchoate
rights, 190

Conies in warren, prescription for, 141
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Conservators of the Peace, no pre-
scription to make, 90

Continuous Easements, 193

Contract of Sale, effect of, on prescrip-
tive rights, 193

Contradictory, prescriptions must not
be, 156—160

Copyholders, prescription by, 69, 70

Coroner, no prescription to make,
90

Corporation parliamentary, exists only
for specified purpose, 196 ; preserip-
tion by, 63, 64

County Palatine, prescription for, 89 ;
includes chattels of felons, 89

Court Baron, no prescription for, 92 ;
prescription to enlarge authority of,
93

Court Leet, preseription for, 88, 91

Court of Piepoudre, 105

Custom, distinguished from prescrip-
tion, 58; to play games, no approve-
ment against, 123

Damage feasant distress, 139

Damnum ad quod, writ of, 99, 104

Dance, prescription to, good, 144

Declaratory Statutes, 151—153

Dedication, public ways created by,
189

Derogate, grantor cannot from grant,
193

Destruction of prescriptive rights,
190 seq.

Disability, exemption of period of, 52
seq.; of married women, 52

Discharge, prescription of, 64, 81

Distress, prescription for, 170; pre-
scription for on one’s own land good,
94, 170; mnot to be carried into
another county, 155 )

Dominant owner, not bound to con-
tinue user for benefit of servient
owner, 200

Dominant owner may enter servient
tenement to repair, 131

Dominant tenement, easement must be
for benefit of, 129

205
Duplicity, rules against, 165—168

Easement, 126—133; definition of, 126;
distinguished from natural rights,
127 ; must not entirely exclude ow-
ner of land, 128; distinguished
from personal right, 128; must be
of incident of ordinary kind, 129;
must be connected with dominant
tenement, 130; gives no right of
servient owner, 130 ; requires no ac-
tive duty by servient owner, 131;
gives right to dominant owner to
repair servient tenement, 131 ; mean-
ing of in § 2 of Prescription Act,
28, 81; right to hold races is not,
30; none in gross, 30, 128

Enjoyment, as of right not required
for light, 33; must be without inter-
ruption, 24, 28 ; actual, what is, 34,
38, 41 seq. 55; question for jury,
37—39; must be open, 38, 41;
must be continuous, 39, 40, 55; as
of right, 41 seq.; must be peaceable,
42; for period next before action, 46

Equity Court, prescription for, 146, 148

Estovers, determined by reference to
house, 136

Estrays, prescription for, 106

Excessive user of prescriptive right,
bad, 187

Exigenter, prescription by Chief Jus-
tice to appoint, 95

Extinction of prescriptive rights, 190
seq.

Fair, prescription for, 104

Felon’s goods, prescription for, 89

Feme covert, disability of, 52

Fine, prescription for on marriage of
tenant’s daughter, 144

Fold course, 157

Forest, prescription for, 95—99

Forester, prescription to cut trees
without view of, 152, 153, 155

Franchise, prescription for, 88

Franchises, prescription for against
king, 81
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Frankfoldage, prescription for, 109,
157
Free Fishery, prescription for, 103

Game, right to kill, nature of, 100;
right to kill, distinguished from
warren, 101; right to kill, qualifi-
cation for, 101 ; prescription for, 103

Gate, across public way no preseription
for, 143

Granage, 138

Grant, prescription presumes, 12, 140;
modern lost, prescription of, 13—16

Gross, rights in, easements cannot be,
128

Guild, prescription for, 95

Heriot, prescription for, 139, 158

Highway, prescription to obstruct bad,
143, 144

Hogs, prescription for common for,
158

Honour, prescription of
writs in, 95

return of

Inchoate rights,
damage to, 190

Inclosure Acts, effect of upon sporting
rights, 102

Inconsistent, prescriptions must not
be, 156—160.

Indefeasible rights under Prescription
Act, 23; light is under Prescription
Act, 24—27; by Statute, whether
claimable also at Common Law, 24
—27

Indefeasible, prescriptive rights are,
192

Indictment, remedy for obstructing
public way, 189

Infancy as a disability, 52 seq.

Inhabitants, unincorporated cannot
prescribe, 64; may prescribe for
ways or to be discharged, 65, 66

Intermittent rights, enjoyment of, 34
seq.; whether within Prescription
Act, 35 seq.

Interruption,

compensation for

enjoyment must be

without, 28; rights under Prescrip-
tion Act must be capable of, 29;
what is, 86, 46; onus of proving,
48

Jeofails, Statutes of, 79, 176—179

Joint claim, none allowed, 71; by body
aggregate, 72

Joint tenant, no prescription to be
of land, 87

Justice Seat, Court of, 97

Justus titulus, none required for pre-
scription, 134

King, prescription against, 81

Laud, no preseription of, 2, 85; soil of
sea-shore may be prescribed for, 85

Legal Commencement, prescriptive
claims must have, 88

Lessee for lives, no preseription by one
against another from same lessor,
74 ; except in case of light, 75

Levant and couchantanimals, meaning
of, 64

Levant and couchant, number of cattle
how determined, 134

Liberties, prescription for against king,
81, 82; prescription for, 88

License, effect of, 43, 44; for nuisance
void, 144

Life estates, exclusion of period of, 52

Light, whether claimable at Common
Law, 24, 25, 26; not within § 2 of
Prescription Act, 31; prescription
for, 33 seq.; nature of right, 33 ; en-
joyment as of right not required, 33;
effect of enjoyment by license, 46;
disability in claims to, 56

Limitation, not included in preserip-
tion, 4, 5

Logs, prescription to obstruct road by
bad, 144

Lost Grant, prescription by presuming,
13—16, 19—21 ; doctrine of antici-
pates Prescription Act, 15; pre-
sumption of, a fiction, 16 ; must be
shown to have begun about supposed
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time, 16, 17; herein differs from pre-
scription from time of legal memory,
16; alternative claim by, 16, 19;
only of prescribable claims, 21

Mark Court, Mayor's Court why called,
149

Market, prescription for, 104, 139 ; no
restraint on private shopkeepers,
104

Marriage, prescription for fine upon,
bad, 144

Marriage fees, what are reasonable,
137

Married women, disability of how far
removed, 52

Mayor’s Court, jurisdiction of, 149

Mines, prescription for, 86, 87

Modus decimandi, prescription for, 114,
115

Natural Rights, distinguished from
Easements, 127

Necessity, rights of, 193 ; arise only in
grant, 1bid; arise for benefit of
grantor, ibid

Negative, prescription must not be,
161—164

Negative Statutes, 151—153

Next before action, enjoyment for pe-
riod, meaning of, 46 seq., 55

Non-user, effect of as evidence of aban-
donment, 199

Nuisance, prescription for public,none,
143 ; prescription for private, 149

Occupiers, prescription by, 69, 79

Onus of proof, of interruption, 48

Operation of Law, destruction of ease-
ments of necessity by, 195

Pardon, for nuisance, how far good,
144 ; effect of, 153

Park, prescription for, 99

Pens, toll for use of, good, 138

Permanent, tenements for prescriptive
rights must be, 131

Permission, effect of, 43, 44

207

Pew, prescription for, 115, 116; whe-
ther within Prescription Act, 117

Piepoudre, Court of, 105

Pigeon-house, prescription for, 143

Pischary, Common of, 149

Pleading, 161—181; under Prescrip-
tion Act, 49 ; prior to Act, 50 ; under
Judicature Acts, 51

Pollution of Stream, 132

Port, owner of charging dues must pro-
vide necessaries, 139

Postmaster, prescription for fees of,
176

Private way, may coexist with public,
189

Prospect, no prescription for, 141;
right of cannot be annexed to land,
141

Profit & prendre, when appurtenant to
atenement, 125 ; in gross not within
Prescription Act, 60

Public, service to required for charge,
139

Public benefit, 143—145

Public way, acquired by dedication,
189; may coexist with private way,
189 ; access to from adjoining land,
189 ; remedy for obstruction indict-
ment, 189

Prescription, definition, 1—5; com-
pared with usucapio, 2; positive
and negative, 2 seq. ; none to land,
2, 85 ; compared with limitation, 3,
4; distinguished from custom, 5,
58; requirements of, 5 ; at Common
Law from time immemorial, 6, 7 ;
effect of 32 Hen. VIII. c. 2 upon,
8—11; seisin within 60 years before
action necessary, 11; presumes a
grant, 12, 140; by modern lost
grant, 13—16; alternative claims
of, 16, 19 ; for air, 21, 29 ; for light,
23 seq., 33 seq. 75; in a que estate,
59, 68 seq.; in gross, 59 ; some suc-
cession required, 61, 62 ; by persons
not incorporated, 61 ; by Corpora-
tion, 63, 64: by inhabitants, 64;
by occupiers, 69, 79, 81; by copy-
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holders, 69, 70 ; by tenant for years
or at will, 69; by tenant in ancient
demesne, 71; by tenant for lives
against tenant for lives from same
lessor, 74 ; against strangers, 77 ; by
reason of tenure, 80; against the
king, 81; for a sanctuary, 88; for
County Palatine, 89; for felon’s
goods, 89; for mines, 86, 87; for
franchises, 88; for a coroner, 90;
for Conservators of the peace, 90;
for Court Leet, 91 ; for Court Baron
none, 92; against Common right,
92, 93, 175; to distance on one'’s
own land, 94, 170 ; for return of
writs, 94, 95; for a forest, 95—99;
for a chase, 99, 140; for a park, 99;
for a warren, 100, 140 ; for right to
kill game, 103; for free fishery, 103;
for a fair or market, 104, 139; for
treasure trove, 105; for waifs, 105 ;
for estrays, 106 ; for wreck, 106 ; for
whales, 106 ; for sturgeons, 106 ; for
swans, 107; for frankfoldage, 109,
157 ; for rent, 109, 169; for tolls,
110, 140—142, 162; for tithes, 111,
112, 114, 162 ; for modus decimandi,
113, 114, 115; for a pew, 115, 116;
for right of burial, 117; in re-
straint of trade, 118; for rights of
common, 119—126 ; none for com-
mon appendant, 119; does not apply
to temporary structures, 131 ; must
be certain, 134—137; must be rea-
sonable, 137—142; for gift, 140;
for prospect, 141 ; for nuisance, 143,
144; for pigeon-house, 143; to
dance, 144 ; for way, 145; against
Common Law, 146—151; against
statutes, 151—155; for Chancery
Court, 146, 148; for common of
pischary, 149; for woodward, 154 ;
against a prescription, 156—160 ;
for a fold course, 157 ; for common
for hogs, 158 ; for a heriot, 139,158;
must be affirmative, 161—164; by a
sheriff, 62, 140, 172; by oneself and
servants, 173; for common of vi-

cinage, 175; when to be separate,
179; for less than verdict, 182 seq.

Prescription Act, 22—57 ; occasion for
enacting, 18; supplementary of Com-
mon Law, 19, 24, 25, 42; alterna-
tive claims, 19 ; claims under§ 1, 23;
only applies to rights claimable at
Common Law, 23; rights indefeasi-
ble under, 24; indefeasible rights
under, claimable also at Common
Law, 24, 25, 26 ; intermittent rights
whether within, 35 seq; claims to
light under, 24—26, 31, 33; enjoy-
ment under, 36 seq.; disabilities
under, 53 seq ; does not apply to
claims in gross, 60 ; quaere whether
applies to a pew, 117

Prescriptive rights, enure for benefit of
reversioner, 73

Que estate, prescription in a, 59, 68
seq.
Quo warranto, for franchises, 81, 82

Rankness, prescription bad for, 137

Reasonable, prescription must be, 137
—142

Record, necessity for in prescription of
franchises, 88

Release, is ground of extinction of
rights, 198

Remainder, not included in reversion,
56

Rent, prescription for, 109, 169

Repairs, dominant owner may enter
servient tenement for, 131; servient
owner not bound to execute, 131

Repugnant prescription, 149

Reservation, of right when preserved,
193

Restraint of trade, prescription in, 118

Return of writs, prescription for in
Manor, 94; prescription for in
Honour, 95

Reversion, does not include remainder,
56

Reversioner, whether bound by pre-
scription, 73, 77
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Ringing swine, custom as to, 158
Riparian owner, rights of, 128, 129

Sanctuary, prescription for, 88; way
through, prescription for, 145

Sea wall, prescription of repair of, 89

Separate claims, when there must be,
179

Servants, preseription by oneself and,
173

Servient owner, gains no right by ease-
ment, 130, 200; no active duty upon,
131

Servient tenement may be entered for
repairs by dominant owner, 131

Sheriff, preseription by, 62, 140, 172

Shopkeeper, not prevented from selling
in a market, 104

Soil of sea-shore may be prescribed
for, 85

Statutes, prescription against, 151—
155 ; declaratory, 151—153 ; affirma-
tive, 151—153; negative, 151—153

Statutes cited, 9 Hen. III c. 4, 153;
20 Hen. III c. 4, 121; 3 Edw. L. c.
4, 106 ; 13 Edw. L.c. 46, 121; 9 Edw.
IIL. c. 5, 119; 14 Edw. IIL c. 6, 178;
27 Edw. IIL c. 6, 144; 30 Edw. III.
(2) e. 20, 109; 13 Rich. II. ¢. 13, 101;
2 Hen. IV. c. 4,114; 9 Hen. V. c. 4,
178; 4 Hen. VI.c. 3,178; 8 Hen. VI.
c. 12, 178; 1 Hen. VIIL. c. 23, 88;
4 Hen. VIIL. c. 24, 11; 9 Hen, VII.
c. 11, 90; 27 Hen. VIIIL. c. 24, 97;
31 Hen. VIII, c. 2, 113; 32 Hen.
VIIL c. 2, 4,8, 10,11,12 ; 32 Hen.
VIIL, ec. 30, 178; 32 Hen. VIIL. c. 1,
151; 34 and 35 Hen. VIIL c. 5, 151;
2 and 3 Edw. VL c. 7, 114; 18 Eliz.
c. 14, 178; 21 Jas. L c. 13, 178; 16
and 17 Car, II. c. 8, 178; 4 Anne, c.
16, 12, 178; 7 Anne, c¢. 18, 10; 9
Anne, c¢. 20, 178; 5 Geo. I. c. 13,
178; 51 Geo. IIL. ¢, 115, 123; 2 and
8 Will, IV. c. 71, 18, 29, 26 ; 2 and
8 Will. IV. e. 100, 113; 3 and
4 Will. IV, e 27, 8, 4, 5, 135;
7 and 8 Vie. c. 18, 190; 14 and 15

H.

209

Vie. ¢. 99, 13; 38 and 39 Vic. c. 39,
191

Stint of common, applies to lord, 150

Strangers, whether bound by preserip-
tion, 77, 139

Streams, artificial, prescription with
regard to, 132; pollution of, 132

Sturgeons, preseription for, 106

Substitution of one right for another
no evidence of abandonment, 199

Succession, some required for preserip-
tion, 61, 62; 174

Suspension of prescriptive rights, 190
seq.

Swainmote, Court of, 97

Swans, prescription for, 107

Sylva Caedua, tithes of, 154

Temporary structures, no prescription
by virtue of, 131, 132

Tenant-at-will, preseription by, 69

Tenants in ancient demesne, prescrip-
tion by, 71

Tenancy for years, whether excluded in
computing time, 53—65

Tenancy for life, exclusion of period, 52

Tenant for years, prescription by, 68,
69; pleading by when lessee of ten-
ant for life and remainderman, 71

Tenantin common, claim to be of land,
87

Tenant in fee, prescription in name of,
69

Tenure, prescription by reason of, 80,
164

Time, of legal memory, 6, 7; effect of
32 Hen. VIIL c. 2 upon, 8—11; of
enjoyment required at Common Law,
12, 13; under Prescription Act, 34
seq., 52—56

Time immemorial, prescription at Com-
mon Law is from, 6, 7

Tithes, preseription for, 111, 112, 114;
to be discharged of, 113

Tolls, what are reasonable, 137

Tolls, thorough, 110; traverse, 110;
prescription for, 110, 140—142; not
necessary incident of market, 105

14
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‘I'rade, restraint of, prescription in, 118

Traverse, there must be of claim, 157

Treasure Trove, preseription for, 105

Trespass, prescription may be founded
on, 134

Trespass, acts in course of acquiring
right whether, 201

Unity of possession, no enjoyment
during, 40

Unity of seisin, effect of, 192—194

User, for more than right, bad, 187

Verdict, effect of at Common Law, 177;
effect of in one action, 48; for more
or less than claim, 182 seq.

Vicinage, Common of, claim for, 175

View, no prescription for, 141

Villeins, no prescription against, 78

Waifs, prescription for, 105

Wales, prescription of justice in, 93

Warren, prescription for, 100, 140

Water, use of, prescription for, 32, 57

Watercourse, meaning of, 31; prescrip-
tion for, 24 seq. 57

Way, prescription for, 65, 145; must
not be used in excess of right, 187 ;
gate across public, no prescription
for, 143

‘Whales, prescription for, 106

‘Wind, uninterrupted flow of, 21, 29

‘Wood-mote, Court of, 97

Woodward, prescription for, 154

Wreck, prescription for, 106
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