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contracting-out of core tasks, 99, 126, 143
control, 55, 87, 99, 128, 244, 252
control test, 57–9, 75, 78, 244
alternative approaches to, 66–73,

69–73, 78
composite test, 70–3, 75, 131, 133
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enterprise risk, 163, 164, 165, 169, 238,

247, 249
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256, 257
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255–65
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fault-based principles, 258
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259–62
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European Group on Tort Law, 260
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exemplary damages, 17, 22, 39–43

Fabre-Magnan, M., 139
fairness, 243, 252; see also justice
Fedke, J., 209
Feliu, J.S., 211
Flannigan, R., 126, 250
Fleming, J.G., 122, 150, 238, 244
France

administrative courts, 134
Assemblée plénière decisions, 181–8, 216–17
Bertrand case, 215–16, 219, 221, 223
Blieck case, 20, 30, 133–40, 186, 223
case law on dans les fonctions auxquelles ils

les ont employés test, 181–8, 188–9
Code of Criminal Procedure, 53
command and control, 232
company law, 44, 47, 48–9
contract law, 44, 63, 64
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course of employment test, 181–8
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France (cont.)
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division between civil and criminal
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dual liability of employers, 91
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faute personnelle, 36, 38
faute séparable ou détachable, 49
Fullenworth decision, 214, 240
insurance, 33, 35, 103, 220, 250
loi Badinter, 183
parental liability, 135

objective standard of care for, 212
strict liability, 213–17
vicarious or strict liability, 210–13

public sector employees, 24, 36, 44, 52
right to an indemnity, 34, 35–8
right to give instructions, 58–9, 63, 102
risk, 246, 251
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fraud, test for, 175–81
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} 1384 (5), 25–6, 27–8, 52, 103, 107, 145,
213, 232, 238

extension of, 138–40, 247
foundations of, 147
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interpretation of, 45, 53–4, 108,
138–40

limitations of, 139, 141, 180
parental authority, 216
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borrowed servant problem, and the, 86
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commettant and préposé, 25, 57, 139
connection between the risk and the

wrong that results, 262
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contrat d’entreprise, 107
control test, subordination and

authority, 261
doctrine of apparence, 180
employer as guarantor, 236
extension of vicarious liability outside

the employment context, 106, 139
fairness and social justice, 234
fault, 8, 9, 264
force majeure, 215, 216, 221
les fonctions auxquelles ils les ont employés,

150–8, 181–8, 188–95, 262
connection between the employer and
the employee’s duties, 186

limiting the scope of liability, 183–4

liability
for the acts of others, conditions
for, 185

of physicians, 67
no-fault liability, 186
presumed liability, 23–4
strict liability, 6, 23, 25

parental liability, 24, 29, 135, 219–20,
222–3, 240

and domicile of the children, 217
faute de surveillance or d’éducation,
213, 214

limitations of the system, 223–4
presumption of liability, 214
strict liability, 218

policy considerations, 152
reform of, 29–30, 37–8, 78, 138–40, 217,

241, 246
requirement for a wrongful act, 29
right to give instructions, 66
risk, 194, 239, 251
serious misconduct, 36
standard of care, 264
subordination and authority, 68, 137

Galand-Carval, S., 196, 221
Gaudu, F., 88, 91
German Civil Code, 2, 269–72
}} 276–278, 63
} 278, 45
} 823(1), 11, 12, 28, 46, 49, 232, 264
} 831, 9–10, 11, 26, 103, 148, 231, 232

fault, 28–9
reform of, 46

} 832, 206–7
} 839 (liability for officials), 51–2
} 1626(1), 207
} 1631(1), 207
in Ausführung der Verrichtung, 150–88
borrowed servant problem, 88
contract law and company law, 43, 45, 47
contract of employment, 57
control test, right to give

instructions, 261
course of employment test, substantive

connection, 153
doctrine of decentralised exoneration, 11
fault-based principles, 4, 5, 19,
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Geschäftsherr and Verrichtungsgehilfe, 26,
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emphasis on the facts of the case, 208
fault-based, 206–10
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presumption of fault, 29, 103, 231
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