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absolutism 82, 111-34, 175
academic objections to concept
132-4
centralization of power 123
contribution to modern society/

constitutionalism 123, 214, 219,

252
counterweights to 131-2, 133
destabilizing factors 128, 133-4
hostility towards 83
ineffectiveness 133-4, 157
internal contradictions 123-5
see also names of countries
Accursius (Accorso di Bagnolo) 36
Acerbo Law (Italy 1923) 298
Administration of Justice, Decree
Concerning (France 1788) 177
Alanus Anglicus 48
Alfonso X of Castile 57
Allgemeines Landrecht (Prussian legal
code) 172-3
Altenstein, Karl Sigmund 234
Althusius, Johannes 104
America (colonial)
colonial charters 183
corporate rights, debate on 183-4
demands for statutory
empowerment 185-6
fiscal rights, controversy over 185-6
American Revolution 182-94, 205-6
(debate on) underlying principles
204
Angevin dynasty 57, 70
Anselm of Canterbury, Archbishop 34
Anti-Federalist party (US)
194, 201
Appeals, Law on (USSR 1987) 363

Aragon, representational system 113
see also Castile
Arato, Andrew 5
Armed Forces Movement (Portugal)
344, 345
armies, standing, creation of 131
Articles of Confederation (US 1777-81)
190-1
Assembly of Notables (France 1787-8)
177, 178, 207
assizes, institution of 51-2, 69
Augsburg, Religious Peace of (1555) 91
Austria
aftermath of First World War 290-2,
300-2
Constitution (1920) 290-2
revision (1929) 301
Constitution (1934) 301, 302
emergency laws 281, 301-2
Constitutional Court 291-2, 337
suspension 300
Constitutions (1848/49) 236-7, 246,
255
suspension 255-6
legal code 164
pluralism of constitution 173
reactionary turn 301, 308
relationship of Federation to
member states 290
reversion to elite power (post-1849)
255-6
Auxiliary Service Law (Germany 1916)
278
Azo of Bologna 66

Bacon, Francis, The Elements of the
Common Lawes of England 105

425
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Baldus de Ubaldi 48-9
Bank of Amsterdam, foundation
(1609) 138
Bartolus of Sassoferrato 48-9
Basic Law (West Germany 1949) 335-8
ambiguities 335-6
catalogue of rights 335-7
specialized areas, removal from state
jurisdiction 336
Batavia, Republic/constitution (1798)
220
Bavaria 129
1818 Constitution 231-3, 234
anti-feudal policies 232-3
Soviet republic (1918-19) 282
Bayonne, Statute of (1808) 230
Becket, Thomas, Archbishop 34
Belgium
1831 Constitution 244
influence elsewhere in Europe 245
Bentham, Jeremy 2
Berman, Harold 92
Béze, Théodore de 107
bills of rights
absence from French (1799)
Constitution 225
in post-war Italian Constitution 331
in US Federal Constitution 194-6,
197
in US states/constitutions 192, 196
bishops
decline in powers 44-6
disputes over appointment 33-4 (see
also investiture contests)
excommunication 45
independence of papacy 44-5
Bismarck, Otto von 261-3, 266
Blackstone, William 164, 183, 238
Blickle, Peter 87-8
Bodin, Jean 121, 124
Bohm, Franz 324
Boissy d’Anglas, Frangois-Antoine,
comte de 221
Bolingbroke, Henry 161
Bologna
constitutional documents 63
law school 26, 35-6, 40, 47
republican constitution (1796) 220

Sacred Ordinances (1282) 63
Bonapartist regime (France 1799-
1815) 223, 254
anti-inclusive nature 227
attempts to reconcile opposing aims
226-7,228
constitutional dimensions 223-4
dislocation of state and society 227
influence across Europe 233-4, 240,
244, 249, 370
representative assemblies 224-5
selectivity of rights regime 226
see also French Constitution (1799)
Boncerf, Pierre-Francois 214
Boniface VIII, Pope 53-4, 72
Botero, Giovanni 80
Bourbon dynasty 175
bankruptcy 176
conflict with parlements 178
constitutionalization 211-12
Bourjon, Frangois 165
Boutaric, Franc¢ois de 165
Brabant, rule/representation 137
Bracton, Henry de 60
Brandenburg/Kurmark 85, 86, 235
regional representation 100
union with Prussia 130
see also Prussia
Britain/British Empire see United
Kingdom
Briining, Heinrich 306, 322
Brunkhorst, Hauke 5-6
Bulgaria 360
Constitution (1947) 327-8
Constitution (1991) 359, 361
bulls, papal, forged 54
Burke, Edmund 2, 161, 184

caciquismo (Spanish system of
governance) 265

Cadiz, Constitution of (1812) 230-1

attack on hereditary privileges

230-1

Caetano, Marcelo 342, 344

Calonne, Charles Alexandre, vicomte
de 207

Calvin, Jean/Calvinism 99, 101,
128, 140
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opposition to 107-8
canon law
formalization 31-2
in Italian city-states 48-9
objections to 89-90
revival/refinement 28-31
universality 27
Capetian dynasty 52-4, 57, 72
capitalism see organized capitalism
Carli, Filippo 285
Carlist movement (Spain)
253
Carlos IV of Spain 230
Carolingian dynasty/era 20, 26
Casimir IV of Poland 81-2
Castile 81
absolutist regime 112-13
medieval legal code 57, 60
fragmentation 117
unification with Aragon 81
Castile-Leon 56
representational system 71
Catholic church
authority to override/remove laws
30-1
bureaucracy 28
conciliar character 29-30
conflicts with emergent states 33-9
corporate status/integrity 27, 29-30,
39
Episcopal regime 28
exercise of power 31
Great Schism (1378-1417) 30
internal organization 27-8
legal order 25-32
impact on medieval society 32-9
increased need for 37-8
legal personality 27, 29-30, 31
legal principles 28-31, 56
legal status in Empire 26-7
monastic regime 28
relations with dictatorial regimes
343-4, 349
role in promotion of temporal order
32-3
secular institutional features 28
separation from secular state
functions 38-9

universal applicability of laws 31
see also canon law; papacy
Catholic League 108
centralization
balancing against elite prerogatives
254
consensual support 80
in England 70-1
in France 119
in Holy Roman Empire 42-4
impact of First World War 279-80
late nineteenth-century increases
256-7
medieval moves towards 20, 22-3,
24,77-80
relationship with rights-based
constitutionalism 162, 219-20
in Spain 112
Charles I of England 140
acknowledgement of constitutional
order 145
indictment/execution 142, 145
Charles VII of France 82
Charles X of France 229
Charles XTI of Sweden 169
Charte (France 1814) 228-30
anti-controversial objectives 229
revision (1830) 229
Charter of January 1612 (Sweden) 135
Christian Democratic Party (Italy)
330-2
Christian III of Denmark 97
civil law
introduction of French code 211
private rights under 163-4
civil society, emergence in post-
Fascist/-communist states 361
Civil War, English (1642-9) 185
causes/prefigurings 140-1
common law principles 141-2, 198
impact on private rights 163-4
coalition governments 295-6
Cocceji, Samuel 163
Code Louis (1667-70) 123
Code Michau (France 1629)
121, 125
Codex Fridericianus (Prussia 1747-9)
171
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Codex Theresianus (Austria, C18,
never enforced) 164
Coke, Edward 105-6, 140, 163, 185
collective obligation, doctrine of 152
commissaires (France) 120-2, 125
distinguished from officiers 121
common law
and American constitutions 182-3
as basis of constitution 140, 141-2,
144-5
challenges to royal/parliamentary
prerogatives 105-6, 139
foundations of 50-2
and fundamental law 105-6
private rights under 163-4
and Reformation 90
relationship with Parliament 147,
148, 153-4
systematization 148
Communist Party, reduction of powers
in (post-)Soviet Russia 363-4,
366-7
communist states, post-First World
War 282
see also Soviet Union
Confessio Augustana (1530) 91
conflict theory, models of 18-19
see also Marx, Karl
conservatives
middle-class 259
in nineteenth-century Germany 236
opposition to national-liberal
constitutionalism 253
in UK 273-4
Constance, Peace of (1183) 47, 48, 62
Constant, Benjamin 222, 228
Constituent Assembly (France 1789) 213
constitutional court(s) 329, 3324,
337-9,353-4
determination of proper subjects for
legislation 333
in eastern Europe 356-9, 367-70
English Parliament as 141-2
human rights cases 360-1
limitation of state powers 369, 370
political restrictions 367-8
rectification of state weaknesses
332-3

resolution of rights conflicts 334, 338
review of state decisions 338-9
role in state consolidation 333, 334,
337-9, 368, 369
see also names of countries
constitutional rights
as best mechanism for transmission
of power 157
recognition of 153-7
underpinning of legitimacy 155-6
constitutional sociology 374-6
academic status 5-7
benefits 375-6
early history 1-3
objectives 7-8
constitutionalism, early theories 8-9,
151-2
see also constitutional sociology;
early classical
constitutionalism; national-
liberal constitutionalism
constitution(s)
as articulations of societal processes
372-3
changing significance 141
defined 8-12
distinguishing features 10-11
early (pre-written) 9-10
evolutionary processes 12-19, 73-5,
168, 218, 239-40, 252-3, 373-4
medieval vs. modern 72-3
political structure 11-12
post-war drafting 327-9
role in societal transformations 75-6
theoretical debates 1-2
written 181
consuls
in Italian city-states 46, 62-3
in post-revolutionary France 223-4
corporate constitution(s) 293, 300,
309-10
prefiguring of fascism 309-10
corporations
collaboration with states 275, 278
grant of rights to 283-5
proscription 177, 208
role in state 175-6, 287
see also corporate constitutions
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Cortes (Spanish representative
assembly) 71, 115, 230
and 1970s reforms 351-2, 353
deliberative role 113
under fascist regime 318-19, 320
in imperial period 263-4
monarchical attempts to undermine
114
restrictions 112-13, 114, 116
Council of the Revolution (Portugal)
344-5
credit institutions, formation of 138
Crimean War (1854-6) 267
Cromwell, Oliver 144, 145-6, 147
Cromwell, Thomas 90, 91, 92
Czechoslovakia
Constitution (1948) 327, 328
post-1990 amendments 361
Constitutional Court 327, 359

Dahlmann, Friedrich
Christoph 248
De Ambris, Alceste 285
Declaration of Rights (America, 1765)
183-4
Declaration of Rights (England, 1689)
144, 146, 149, 154
Declaration of the Rights of Man
(France 1789) 9, 209-10, 213
Defence of the Republic, Law for the
(Spain 1931) 318
defensive rights see negative rights
defeudalization 158
English experience of 50, 69
fiscal strategies (France) 120-1
investiture contests, as symptomatic
of 37-8
limited (in medieval period) 22-3
nineteenth-century
completions 245
state formation as 40-1, 61-76
Delaware, 1776 Constitution 185
De Maistre, Joseph 2
democracy
collapse (post-First World War)
300-2
constitutional commitments to 242
and judicial review 339

limited role in nineteenth-century
states 249-51, 269-70
limited role in US constitutionalism
203-4
Denmark
extension of monarchical powers
128
Reformation 97
Depretis, Agostino 260
Dicey, A. V. 273
Diets, role in imperial constitution 84,
100
Dispensations Act (1534) 97
Dollfuf3, Engelbert 301
droit administratif, French tradition
of 211
du Tillet, Jean 106
dualism (constitutional)
in ‘absolutist’ regimes 116-17, 128-9
difficulty of maintaining 111
medieval/early modern 76, 87-8, 111
(planned) eradication 171
role of rights 166-7
reconstruction via rights 167
reduction 156
retention in eighteenth/nineteenth-
century states 168-71, 172-3,
174, 180, 265
Dubois, Pierre 53
Ducos, Roger 223
Duguit, Léon 3
Durkheim, Emile 3, 9, 14
Dutch Republic 137-9
anti-centralizing ideology 137-8
borrowings 149-50
eighteenth-century
constitutionalism 168
fiscal system 138, 149
national bank 138
state legitimacy/abstraction 138-9
Dworkin, Ronald 5

early classical constitutionalism 134
examples 134-53
early modern period/society
constitutional trends 9, 10-12, 86-8,
110-57
transition from Middle Ages 86-8
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Eastern Europe
adoption of international norms
360-1
(immediate) post-war constitutions
327-8
common features 327-8, 355
post-Cold War constitutional
developments 355-62
rights provisions 361-2
Ebert, Friedrich 304
Edward I, king of England 51-2, 70
Egret, Jean 127
Eisner, Kurt 283
electorate, extensions of 257, 272, 282-3
see universal suffrage
Electors (in Holy Roman Empire) 66-7
fluctuations in constitutional
status 79
elites
balancing of interests with
centralizing ideology 254
opposition to national-liberal
constitutionalism 253
resumption of effective power
(under fascism) 304-6
strengthening of position (mid-late
C19) 255, 256-7, 258
urban, rise to power 23-4, 63-4
see also families; fascism; nobility
emergency laws/powers
in/after First World War 280, 290,
300, 309
in post-Soviet Russia 366
empires, state-building within 241,
243-6, 248-9
see also Germany; Holy Roman
Empire; imperial era
employment
state sector, impact of war on 275
Enabling Law (Germany 1933) 307
England 77
baronial moves for power 69-70 (see
also Magna Carta)
colonial taxation 183-4
conflicts of church and state 50
constitutional developments (C17)
139-53
balancing processes 143-4

benefits to political system 144-8
internalization of political
conflicts 150-1
creation of central political
institutions 52
divergences from continental
polities 50
eighteenth-century
constitutionalism 168
electoral reform 238-9
fiscal system/policies 142-3, 149,
150
coercive, objections to 140-1
parliamentary control 148-50
sources of revenue 68-9
integration of courts 51-2
integration of law and statute
153-4
investiture contests 34
jurisdictional conflicts 139-41, 147
limitations on rights 181
limits of feudal organization 50
medieval transformations 50-2,
55, 60
legal reforms 50-2
as model for other constitutional
states 170, 178-9, 182-3
monarch(y)
central role 57, 139
legal challenges to 139-43
natural/fundamental law 104-6
opposition, institutionalization of
150-1
party politics 160-1
patronage 160
recognition of constitutional rights
153-6
Reformation 89-90, 91, 92-3, 97-8,
139
representative system/reforms 73-4,
83 (see also parliament)
separation of powers 150, 238
state
account of foundations 154-5
expansion of powers 146-8
formative processes 68-71, 151-3,
160-1
public status 160

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9781107610569

Cambridge University Press
978-1-107-61056-9 - A Sociology of Constitutions: Constitutions and State Legitimacy in
Historical-Sociological Perspective
Chris Thornhill

Index

More information

INDEX 431

statutes removing papal jurisdiction
97-8
weaknesses of state 77, 143
see also United Kingdom
Enlightenment, political theory
1-2,6,7,8-9, 14, 162-3,
182, 376
Enrique II, king of Castile 112
estates
balancing of powers with monarch
87-8
in Holy Roman Empire 84-5, 100,
173-4
Nazi revival 321-2
redefinition 236
Estates-General (France)
calls for re-convention (1760s-80s)
180
decline in importance 82, 118
medieval summonings 72
Etienne de Tournai 48
European Convention on Human
Rights (1950) 341, 360
excommunication
of bishops 45
threats of 32-3
executive, limits of competence 188-9

fair trial, right to 188
families, rule by

in imperial Spain 264

in Italian city-states 64-5, 80-1
fascism/Fascist regimes 304-9

co-option of private groups 295, 299,

308-9, 310, 325-6, 348-9
common features 307-9, 320
‘compensatory statehood” 308-9
constitutional theory 311-12, 314
crisis of statehood 325-6
depletion of state autonomy 325-6
merging of public and private law

311-12
post-war reaction against 327, 328
reason for rise 309-11
see also Fascist regime (Italy);

National Socialists

Fascist party/regime (Italy) 302
anti-corporatist elements 314-15

bureaucracy 298
co-option of outside power sources
298, 308
compared/contrasted with Nazi
Germany 304-9, 323
corporate elements 298, 311-15,
317, 320
creation of one-party state 298
dismantling of parliament 297-8
economic strategy 314
executive apparatus 298-9
Grand Council 298, 308
hybrid nature 299-300
labour law 312-15
legislation to strengthen position
296-8, 312-14, 319
National Council of Corporations
313
prohibition of associations contrary
to national order 297-8
role in coalition government 296
treatment of rights 312-16, 325
weaknesses 314-15
Federal Constitution (US 1787-9)
182-3, 194-200, 203-4
construction of sovereignty 204
inviolable status 200, 221
judicial provisions 198-200
(positive/negative) treatment of
rights 194-6, 197, 204
provision for strong central state
196-8, 205
separation from political process 203
Supremacy Clause (Art. 6) 199
tax provisions 196
Federalist party (US) 194-5, 199, 201,
203-4
domination of judiciary 199
feoffs 21, 23
Ferdinand VII King of Spain 230
Ferry, Jules 272
feudalism
absence from Swedish society 136
administrative developments 23-4
‘bastard’ 77
definition/validity of concept 20-1
endemic violence 22
legal order 21
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feudalism (cont.)

legal restructuring 24-5

moves away from 20, 22-5 (see also
defeudalization)

power structures 21-2, 41

relationship with church 26

residual, in eighteenth-century
France 180

sources of revenue 22

statutory abolition 207

transformations to underlying
structure 22-5, 41-2, 55

undermining of central concepts 37,
38-9

see also ‘feudal reaction’

‘feudal reaction’ (France, C18) 127
Fifth Republic (France 1958-) see

French Constitution (1958)

First Continental Congress (1774) 184,

185

First World War 274-94

aftermath 279-95, 310-11
burdens on emergent states
292-3, 311
crisis of inclusion 294
economic chaos 293
military units, non-disbandment 294
unemployment 282
diversion of capital into relevant
sectors 276
financing 276
impact on civilian society 279-80
impact on party politics 277
impact on state formation/functions
275, 280-4, 292-3, 309, 310
implications for labour
organizations 278-9
military legislation 281
mobilization of resources/
manpower 275, 281
national debts 276
range of impacts on different nations
275-6
see also emergency laws

Fiume, national republic of 285
Florence 62

electoral system 62-3, 64
Ordinances of Justice (1293) 63

INDEX

political structure 80
public finances 65
Flotte, Pierre 53
Form of Government (Sweden, 1634)
135
Fortescue, John 83
Foucault, Michel 15
Fourth Lateran Council (1215) 29
Fourth Republic (France 1946-58) 329
Constitutional Committee/Council
329
France
1848 revolution and aftermath
242-3
administration/officials 120-2
conflict with judicial arm 210
expansion 121, 124-5
influence in other states 130-1
judicial privileges 127
separation from feudal
jurisdiction 121
specialization 122
(attempted) eradication of private
power 121-2
centralizing trends 78, 119
Civil Code (1804) 228
introduction 227
civil wars 125-6
constitutional theory (pre-1789) 10
corporate structures 175-6
decentralizing trends 77-8
development of modern society 123
early modern (‘absolutist’) regime
117-28
eighteenth-century developments
175-81
financial/legislative crisis 179-80
legal code/debates 165
role of private groups 175, 179-81
erosion of corporate/local functions
120-1
feudal transformation 52-5
fiscal policies/methods 118-19, 120,
121-2,176-7, 209
centralization 123
failure of projected reforms 177
problems 179-80
use of parlements 119
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fundamental law, application of
doctrine 106-9
generalization of law 123
impediment to state formation
175-81
judicial system 165
July Revolution (1830) 229
land ownership 175
monarchy
conflicts with parlements 125-7
constitutional restraints 124,
125-6, 127-8
depletion of power 123-5
early modern strengthening of
position 118, 122-3
medieval role 57
problems facing 176-9, 206-7
reduction of private status 124-5
natural law, application of doctrine
163
obstacles to state formation 118
post-revolutionary
constitutionalism 219-28
representative system/reforms 71-2,
73-4, 82-3, 221
Restoration era (1814-48) 228-30
retention of privatism 126-8
rise of national sovereignty 241
social hierarchy 117-18; absolutist
suppression 118
weakening of constitutional
structures 118-19
weaknesses of state 121, 126-7, 180-
1, 206-7
see also Bonapartist regime; Fourth
Republic; French Constitution
(various dates); French
Revolution; Second Empire;
Second Republic; Third
Republic
Franco, Francisco 317, 318-21
death 347, 351
weaknesses of regime 347-51
see also Spain: fascist regime
freedom of movement/assembly/
expression, rights of 188
freedoms, modern
defined 222

link with constitutionalism 375
French Constitution (1791) 208,
211-15
institution of national sovereignty
214
rights provisions 218-19
role in social transformations 218
strengthening of state power 212,
218
French Constitution (1795) 220-3
legislative system 221
list of rights 220-1
move away from popular
sovereignty 221-2
supreme legal status 221-2
French Constitution (1799) 223-6
counter-revolutionary objectives 225
fusion of democratic and anti-
democratic elements 225-6
lack of government approval 225
representative provisions 223,
224-5, 226
separation of powers 223-4
strategic features 225
French Constitution (1814) see Charte
French Constitution (1848) 250
French Constitution (1852) 254-5
French Constitution (1875) 269-72
exclusion of private groups 270-2
French Constitution (1946) 329
French Constitution (1958) 329
French Revolution/revolutionary
government 8, 126, 182, 207-19
abolition of parlements 180
administrative law 217
attitude to judicial power 210-11
balance of republican and liberal
ideas 215-16
consolidation of state power 209-10
Constitution (1793) 220
constitutional jury, establishment of
222
constitutional philosophy 205-19,
222-3, 240
Directory (1795) 221
early legislation 207-10
handling of administrative officials
120
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French Revolution/revolutionary

government (cont.)
hostility to 237-8

ideological conflicts 215-16
increased abstraction/inclusion of

state 208-9, 212

influence across Europe 230-2, 233,

235, 240, 243-4
international responses 9

legal reforms 210-11, 216-17
as reaction to existing order 207
relationship with absolutist regime

219
representative system 212

separation of legal rights from
personal standing 207-8

survival of feudal elements 207

as watershed in constitutional

evolution 218-19

see also French Constitution (1791/

1795)

Friedrich I ‘Barbarossa’, Emperor 40,

47
Friedrich II, Emperor 66

Friedrich II of Prussia 164-5, 172
Friedrich Wilhelm IV of Prussia 255
Friedrich Wilhelm ‘The Great’, Elector

of Brandenburg 130

Fronde (French civil war, mid-C17)

125-6, 178
functionalism 13
rejection 14

see also historical functionalism
Fundamental Labour Law (Spain 1938)

320

fundamental law(s), doctrine of 103-4,

108-9, 110, 145, 148
internal conflicts 106

placing of parliament above 153
post-Reformation rise 104-8
Fundamental Laws (Russia 1906) 268

Gaulle, Charles de 329
Gentile, Giovanni 312
Gentillet, Innocent 107
Gentz, Friedrich von 236

Georgia, 1777 Constitution 192

German Labour Front 322

INDEX

Germany (federal state)
aftermath of First World War 283,
302-9
Civil Code (1900) 262
consolidation of authority 337-8,
340
Constitution of 1848-9 247-8
non-realization 250
Constitutional Assembly 246-8
suppression 250
Constitutional Court 337-9
designated functions 337
dilution of state power 262
electoral reforms (in response to
First World War) 277
emergency laws: in/after First World
War 280, 303-4
fiscal policy/legislation 264
imperial constitution 261-3, 266,
271
liberal features 261
misconceptions 2634
treatment of rights 262
influence of nineteenth-century
constitutionalism 237
judicial review 337-8
labour law: impact of First World
War 278
limitation of parliamentary role 263
material constitution 286-8
national feeling, impact of First
World War on 280
party politics 263, 277, 286-7
post-war constitutionalism 329,
335-40
powers of member states 262
regional constitutions 335
supremacy of federal law over state
law 289, 337-8
transformations following First
World War 286-9
unification 241-2, 246-8
weaknesses 261-3, 265
see also Basic Law; National
Socialists; Weimar Republic
Germany (separate states)
‘absolutist’ tendencies 129-30
civil law codes 233-4
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constitutional ambiguities 173-4
debates on rights 233-4
federatist movements 246-8
general legal code 163
Imperial courts 43, 78-9
Imperial rule 43
limits of state power 174
medieval legal reforms 43, 57
moves towards (secular/religious)
independence 93-4
nineteenth-century constitutional
developments 231-7
opposition to papal courts 89
post-Napoleonic trends 249
post-Reformation trends 128-30
power of state bureaucracy 237
Reformation 89, 91, 98-100

regional assemblies 84-6, 100, 173-4

regional charters 67-8
religious tolerance 166
state-building processes 85
see also Prussia
Giolitti, Giovanni 261, 296-7, 340
Girard du Haillan, Bernard de 107
Glasgow 238
Glorious Revolution (England 1688-9)
146, 150-1, 153-4
Golden Bull (1356) 66-7
Gorbachev, Mikhail 362, 363, 364, 370
government, distinguished from state
161
Gramsci, Antonio 16
Grand Remonstrance (England 1641)
141, 144
Gratian, Decretum 28-9
Greece 243-4
Greenleaf, W. H. 275
Gregory VII, Pope/Gregorian reforms
26-7, 32, 35, 43-4, 45
Gruder, Vivian R. 180
Guidi, Dario 312
Guizot, Frangois 229
Gundling, Nicolaus 166
Gustav Adolf of Sweden 135
Gustav I Vasa of Sweden 91, 96

Habermas, Jiirgen 4, 5, 9
Habsburg dynasty/empire

decline of power 93, 101
private-law codification 164
rebellions against 137, 241, 248-9
rule of Spain 112
Hamilton, Alexander 195, 199, 202
Hardenberg, Karl August von 233-5,
337-8
Harrington, James 152
Hauriou, Maurice 3, 271
Hegel, Georg Wilhelm Friedrich 2, 237
Heinrich IV, Emperor 34
Helsinki Accords (1975) 356, 360
Henri II of France 107, 121
Henri IV of France 118
Henry I of England 34, 51
Henry II of England 51-2, 69
Henry VIII of England 89, 91, 97-8
Hesse
Constitution (1833) 237
Constitution (1946) 335
regional representation 100
Hilferding, Rudolf 288
Hindenburg, Paul von 304-5
Hintze, Otto 14
historical functionalism 12-15
Hitler, Adolf 305
attempts to exclude from power 306
installation as chancellor 305-6
Hobbes, Thomas 152
Hohenstaufen dynasty 41-3
Hohenzollern dynasty 130, 171, 285
Holbach, Paul-Henri Thiry, Baron d’
179
Holy Roman Empire 66-8
centralization of power 42-4
conflicts with church 25-6, 33-4, 36,
50, 61-2
constitutional structure,
development of 99-100
disputes with French monarchy 54
dissolution (1806) 231-2
Dutch secession from 100-1
fiscal supply 67-8
fragmentation 93-4
fundamental law, application of
doctrine 104
imperial authority 40-1, 57, 66-7,
99, 173
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Holy Roman Empire (cont.)
restraints on 99-100, 104
imperial candidates, papal
adjudication of worthiness 34
integration of church in 26
internal military conflicts 99
internal rulers’ claims to power 48-9
judicial reforms 78
late medieval developments 78-9
legal code, drafting 163
legal system, relationship with canon
law 29
nationalist movements within 244-6
power structure, changes to 83-6
statutory implementation 85-6
regional representation 67,
84-5, 100
relations between Empire and states
98-100, 128-9, 174
rule of Italian city-states 44-50
transformation into secular state
40-4
unitary personality 68
see also Electors; Germany
(imperial/independent states);
princes
Honorius III, Pope 53
Hooker, John 98
Hooker, Richard 105
House of Lords (UK), move to reform
274
Huber, Ernst Rudolf 324
Huguenots 107-8
human rights
international norms 360-1
Hume, David 2
Hundred Years War (1337-1453) 78
Hungary 244-5
communist insurrection (1919) 283
Constitution (1949) 327, 328
Constitution (1989) 361
Constitutional Law Council 359, 369
rebellions against Habsburg rule
245, 248-9
reformist legislation 245

immunities 21, 41
feudal grants of 21

role in Holy Roman Empire 41-2,
68, 129
strengthening of central power 23
supersession by more formal
structures 41-2
imperial era 257-9
common features of states 257-9
constitutional pragmatism 265-6
residual dualism 265-6
state/constitutional strengths 274
state weaknesses 258, 264-6
synthesis of disparate elements
257-8
inclusion
crisis of (post-First World War)
294
impact of First World War 279-81,
282-3, 308, 324-5
impact on rights-based
constitutionalism 162
importance to political power/
stability 18-19, 59-61, 65-6,
74-6
increasing use (post-Reformation)
102-3, 148, 154-5, 373-4
limits, study of 164
moves away from 221
nineteenth-century advances 239-
40, 254-5, 257, 271-2
checks on 240
in revolutionary constitutions
193-4, 208-9, 218
weaknesses, in imperial era 264-5
inflation, post-First World War levels
293, 302
inheritance tax 273
Innocent III, Pope 34
institutions 373
crossing of social/geographical
divides 24-5
early modern developments 156-7
medieval development 24-5, 58-9
Instrument of Government (England
1653) 145-6, 148
intendants (France) 121-2, 125-6
calls for suppression 125-6
interdisciplinarity 5
International Court of Justice 341
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international law
application via constitutional courts
337
determination of national laws/
rulings 341
increasing consolidation 360
Interregnum (England 1649-60) 147
investiture contests 33-4
impact on medieval societies 34-9,
40-1, 42, 44-6, 50-1, 56
Irnerius of Bologna 35
Italian Communist Party (PCI) 330-1
Italian Socialist Party (PSI) 284, 295,
330-1
Italy: city-states 33
alliances between 46 (see also
Lombard League)
appointment of authorities 62
canon law 48-9
concentration of power 42, 46, 80-1
economies 65
formulation of legal systems 49, 62,
65-6
independence of Empire 45-6, 62
avoidance of reintegration 46
limitations 64
internal violence 64
law schools 26
legal battles with Empire 47
limitations of statehood 63-5
moves towards oligarchy 64-5
nineteenth-century constitutions
245-6, 248-9, 258-61
erosion/suppression 250
post-revolutionary republics (1790s)
220
regalia, recognition of 47-8
separation of judicial powers 46, 65
shifting power structures 23-4
state-building 44-50, 55, 61-6
Italy: nation-state
church-state relations 333
Constitution (1948) 330-3, 340
bill of rights 331
distributory rights 331
Constitutional Court 332-4, 340,
353
democratization 284-5

development of parliamentary
legislature 259
emergency laws: in First World War
281
judicial review 332
labour law 261
impact of First World War 279
legislation without parliamentary
approval 260
movements for establishment 246
national feeling, impact of First
World War 279
national symbols 246
party politics 284-5, 295-7, 330-2
small parties’ crucial role 296
personalized system of governance
260-1 (see also trasformismo)
political aftermath of First World
War 284-5, 295-300
power of elite groups 296
split of executive and parliament
296
post-war constitutionalism 329-34
moves towards consolidation/
unification 334
unification 241-2, 259-60
violent conflicts in society 294
weaknesses 261, 265, 266, 272, 296,
332-3, 340
see also Fascist regime

Jacobinism 215-16, 220, 329
opposition to 270

Jago, Charles 113

James I of England/VI of Scotland 105
141, 163

James II of England 146

Jenkins, David 152

John of Paris 30

Joyous Entry of 1356 (Netherlands)
137

Juan I of Castile 81

Judicature Ordinance (Sweden, 1614)
135

Judicial Reform Statute (Russia 1864)
267

judicial review 198-203, 332, 338-9,
353
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judicial review (cont.)
application in practice 199-200
centrality to US constitutionalism
198-9, 201-3
in Eastern Europe 357-8, 359
in German states 337-8
and international law 341
in post-war France 329
relationship with democracy 339

role in distribution of political power

201
judiciary
accountability to parliament 154, 195
conflicts with legislators 147
constitutional responsibilities
199-200
independence: constitutional
provision 331-2, 337, 353,
357-8, 363-4, 366-7
rejection 327-8, 350-1
limits of competence 188-9
prohibition on political/legislative
activity 210-11, 215, 227
state control 211
strengthening (in United States)
198-9
use as tool of repression 350
Judiciary Act (US 1789) 198
juries, introduction in USSR 364
Justinian, Emperor, Digest 40

Kant, Immanuel 7

Karl XI of Sweden 128
Kelsen, Hans 290-2, 337
Knichen, Andreas 94
Konig, Reinhard 99
Kossuth, Lajos 245

Kun, Béla 283

labour

activism post-First World War 282

disputes, removal from state
jurisdiction 336-7

impact of First World War 277-8

political parties representing 277-9,
282-3

see also employment; labour law;
trade unions

Labour Charter (Italy 1927) 313-14
labour law
France 272
Germany (Weimar) 286-8
Italy 261, 312-14, 331
Nazi 322-3
Soviet Union 365
Spain 319-20, 350-1, 352
UK 273
land ownership, legal rights of 175
late Middle Ages 77-88
growth of representative structures
80
representative/delegatory trends
81-6
latitudinarianism 166
Latvia, constitutional reforms 359-60
law
increasing need for 37-8
medieval transformations 24-5,
56-9
positivization 35-6, 88-9, 92, 94-5,
96
post-Reformation debates,
polarization 110
reduced influence of external
considerations 58
relationship with church authorities
25-32
repeatability 58
written, spread of 58, 59, 74
see also fundamental laws; natural
law; normativity; power,
political; private law; public law
Le Bret, Cardin 124
legislation, statutory powers of 74-5
legislative participation, right of 188
legislature, limits of competence 188-9
légistes 53-4, 72
legitimacy 374
basis in international law 360-1
conflicting views (C17 England) 140
crises of 142-3, 341-2, 362
depoliticization 226
Enlightenment theories 1-2
impact of First World War 280-2
innovative approaches to 102
internal sources 101, 189-90
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judicial guardianship 200-4 Maitland, F.W. 52
national sovereignty as source of Major, J. Russell 87
213-15 Mann, Michael 14, 17
natural/fundamental law models Marsilius of Padua 30
107-8 Martin, Luther (US revolutionary
in Reformation societies 95, 96 figure) 194
responsibility of all areas of Marx, Karl/Marxist theory 2-3, 15, 18,
government for 189 243, 287-8
rights-based 162-3, 172, 193-4, Massachusetts, 1780 Constitution 189,
203-4, 287, 310-11, 361 190, 192

role of constitutional courts in 333,
339, 353-4, 358-9
sociological model 376
through popular sovereignty 192-3
légitimiste movement (France) 253
Leibniz, Gottfried Wilhelm 163
Leén
representational system 71
Lex van der Lubbe (Germany 1933) 306
L’Hospital, Michel 109
Liber Augustalis (Sicilian statutes) 42-3
Liberal Party (UK) 274, 283
liberalism, German 236
Liberation Movement
(Russia, late C19) 268
Lithuania, union with Poland 82
Littré, Emile 271, 274, 278, 283
Lloyd George, David 273, 278, 282
Locke, John 154, 162-3, 183, 184
Lombard League 46
conflicts with Empire 47-8
London, Concordat of (1107) 34
Louis XIII of France 118, 121, 125
Louis XIV of France 123, 126, 127
Louis XV of France 178
Louis XVT of France 206-7
Loyseau, Charles 117-18
Luhmann, Niklas 4, 13, 14-15, 18
Luther, Martin/Lutheranism 89,
99, 128

Mably, Gabriel Bonnot de 178

Madison, James 195, 201, 202,
203-4

Magna Carta (1215) 51, 60, 69

Magnus IV Eriksson of Sweden 60

Mainzer Landfriede (German penal
code) 43

Maupeou, René-Nicolas-Charles-
Augustin de 178
May Edicts (France 1788) 178
Medici family 80
Melanchthon, Philipp 91
Mellis, Guido 279, 299
Merton, Statute of (1236) 52
Middle Ages 11
anti-feudal processes 22-5
constitutional trends 20,
72-3, 157
prefiguring of modern
constitutionalism 73
see also late Middle Ages
middle classes, rise/shift in political
position 258
Milan 62, 80
military units, post-war refusal to
disband 293
Millerand, Alexandre 271
minimalism, as feature of nineteenth-
century constitutions 257, 259,
264-5, 266
ministerial responsibility, central role
in state 270-1
modernity, theories of 13
monarchy/ies
constitutionalization 211-12, 227,
228, 245-6
constraints on 72-3, 83
executive role, in late nineteenth-
century constitutions
256-7
institutionalization of power 77,
79-80, 81
obligation to seek wise counsel 106-7
revival of authority (late medieval)
87-8
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monarchy/ies (cont.)
as source of justice/order 57, 69
see also absolutism; royal courts;
royal prerogative; names of
countries
monetary economy, development of
23-4
Montgelas, Maximilian 232-3
Montils-les-Tours, Ordonnance de
(1454) 78
Moreno de Vargas, Bernabé 112-13
Moser, Johann Jakob 174
Miinch, Richard 4
Munitions Act (UK 1915) 278
Mussolini, Benito 284, 294, 296-9, 302,
305-6, 307, 311, 313, 317, 320,
333

Nader, Helen 117
Néf, Werner 87
Napoleon I, Emperor 220, 223-8
Code Napoléon see France: Civil
code
see also France: Bonapartist regime
nation, concept of 212-15
building, wartime impact on 279
impact on nineteenth-century state
formation 241-2, 253
as legitimating principle 213-15
see also nationalism
National Assembly (France 1789) 207
National Insurance Act (UK 1911) 274
national-liberal constitutionalism
252-3
divergence of Weimar Constitution
from 287
opposition to 253
National Socialist (Nazi) Party/regime
305, 320-6
co-option of elite groups 305-7,
308-9
compared/contrasted with Italian
fascism 307-9
corporate arrangements 321-6
destruction of judicial order 307
dismantling of apparatus of state 307
economic policy 323, 324
industrial design 322-3

creation of cartels 323
internal structure 306-7
rise to power 305-6
national sovereignty 189-91
absence from European state-
building processes 196-7
in German Confederation 247-8
internalization of authority 190-1
nineteenth-century advances
240-1
in (post-)revolutionary France
212-15, 217-18, 225-6
relationship with rights 191, 193-4,
226, 242, 248
role in state autonomy 213-15
in Spanish constitution 230
in US constitution 196-8, 203-4,
205-6
nationalism
nineteenth-century developments
248-9
natural law 103, 110, 162-3, 181
as basis of English Revolution 140
natural rights, theory of 163, 173
Naumann, Friedrich 289
Nazis see National Socialist regime
Nedham, Marchamont 151-2
negative (defensive) rights 184-6, 187-9
complemented by positive aspect
189-90, 191, 192-3, 194
role in construction of US Federal
state 194-6, 197
Netherlands
beginnings of modern state 93
representative system 86, 100-1
revolt against Spanish rule 89, 93,
137-8
revolution on French model (1795)
220
see also Dutch Republic
New Hampshire, 1776 Constitution
187-8
New Jersey, 1776 Constitution 187-8
New York (state), 1777 Constitution
192
Nicholas II, Tsar 269
Nineteen Propositions (England 1642)
145
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nobility
assimilation into state administration
122-3, 130-1, 132
conflicts with monarchy
in Russia 266
in Spain 114
hostility to reform projects 235
hostility to written law 74
nineteenth-century attacks on
powers 230-1, 233-4, 247,
267-8
retention of powers in Imperial age
265-6, 269
rights of veto 169
role in feudal order 21-3
role in Spanish power structures 56
weakening of powers 22-3
see also elites
Nogaret, Guillaume 53
Nonconformists, prohibition of 151
normativity
as basis of constitutional theory 3-5,
7-8,9-10, 13-15, 373-4, 375-6
rejection 2-3
conflicts over 142-3
functional 374-5
legal 18, 60-1
of new constitutional principles
365-6, 370-1
rights as basis of 161
North Carolina, 1776 Constitution
187-8, 192
Norway, first constitution (1814) 220

Ockham, William of 30

October Manifesto (Russia 1905) 268

officiers (France) 120-1, 125

Oldendorp, Johann 90

opposition, institutionalization of
150-1, 160-1

Opus Dei movement 349

Orange, dynasty of 137-8

Organization of Labour, Law for the
(Germany 1934) 323

organized capitalism, system of 287-8

Orléanist regime (France 1830-48)
229, 242

Ottoman Empire 241

441

liberation of Greece from 243-4
Ottonische Handfeste 67
ownership, rights of see property
Oxford, Provisions of (1258) 70

pactismo 113-14, 115, 116
Padua, constitutional documents 63
Paine, Thomas 190, 191
Palazzo Chigi, Pact of (1923) 312
Palermo, 1848 Constitution 245
Palopoli, Nicola 312
Panunzio, Sergio 284
papacy
claims to temporal authority 25,
33-4
conflicts with French monarchy
52-4,72
ending of temporal powers 246
legislative powers 26-7
national statutes limiting power
97-8
opposition to Imperial supremacy
29,61-2
support for Italian city-states 48
supreme power (plena potestas),
doctrine of 26-7, 29, 36
Papal States, 1849 Constitution 246
Papen, Franz von 305
Paper Constitution (England 1244) 70
paramilitaries 293
Parker, Henry 141-2
parlement(s) (France) 78, 83, 119-20,
177-80
abolition 127, 180, 210-11
ambiguity of role 119
commitment to local privileges
126-7
composition 126
constitutional obligations,
perception of 178-9
criticisms 179
executions of members 180
hereditary prerogatives 177-9
representative competence 119-20
resistance to monarchy 120, 125-7,
178, 180
statutory restrictions 125-6
subordination to judiciary 123
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parliament (England/UK)
attempts to limit judicial
power 147
conflicts with monarchy 140-2
as court of common law 140-1
emergence as centre of power
69-71
exercise of fiscal powers 150
incorporation, weakening of private
actors 150
king in, rule by 97-8
as main organ of governance 238
ratification of legislation 145-6
statutory acknowledgement of rights
146
supremacy, principle of 146-8,
153-4, 272-3
colonial rejection 183
parliaments (general)
bicameral 221, 255
increase, post-Reformation 102
increased powers in wake of First
World War 282
Parsons, Talcott 4, 14, 18
parties (political), development of
benefits 160-1
in England/UK 160-1, 272-4
in Imperial Germany 262, 286-7
impact of First World War 276-7,
281
in Italy 295-7, 330-2
in revolutionary America 194-5
in Sweden 170
see also labour; names of countries/
parties
‘Peace of God’ 32-3
Pennsylvania
Charter of Privileges (1701) 183
Constitution (1776) 186, 187-8, 190,
191, 192
Constitution (1790) 192
Peoples’ Party (Italy, Catholic) 294-5
perestroika 362-6
personal rights 161-7
recognition 149
Petit-Renaud, Sophie 72
Petition of Right (England 1628) 141,
143-4, 148

Philip IV of Spain 113
Philippe-Auguste of France 53
Philippe III ‘the Bold’ of France 53
Philippe IV ‘the Fair’ of France 53-4, 72
physiocracy 176-7
Piedmont, legal code 164
see also Piedmont-Sardinia
Piedmont-Sardinia, 1848 Constitution
246, 250, 251
adaptation for unified Italy 258-9
Pilsudski, Jozef 301
Pisa, legal system 45, 49
Pistoia, legal system 49
Pitt, William (the Younger) 239
Pius IX, Pope 246
pluralism 13, 343-4, 349, 354-5, 361
Poland 355-9
anti-imperial movements 248-9
Constitution (1791) 169
Constitution (1921) 300
Constitution (1952) 327, 328, 355-6
Constitution (1997) 358, 361
constitutional reforms (1970s)
356-9
Constitutional Tribunal 356-60, 369
benefits 358-9
as model for other states 359
eighteenth-century developments
168-9, 170-1
fragmentation of state power
169-71
partition (from 1770s) 169
Reformation 97
representative system 81-2
separation of powers 357-8
social/political unrest (1970s) 356
vulnerability to invasion 169
Political Reform, Law for (Spain 1976)
351
popular sovereignty
as core constitutional principle
252-3
in German constitutions 232, 289
imperial-era conceptions 270
nineteenth-century restrictions
250-1
in (post-)revolutionary France
212-13, 216-17, 217-18, 243
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controlled nature 216
distinguished from state 222-3
moves away from 221-2, 228
transfer of locus 226, 228
rights-based restraints 217
in smaller post-revolutionary
republics 220-1
subordinated to national 204
in US Federal Constitution 194,
202-3
in US state constitutions 191-4
Portugal 302-3, 342-7
armed forces
provisions for emergency rule
345-6
reduced powers 347
relations with government 343-4
role in 1970s transition 344
church-state relations 343-4, 345
Constitution (1933) 316-17
‘balance’ of labour and capital
316-17
treatment of rights 316-17
Constitution (1976) 345-6
authoritarian features 345-6
economic programme 346
(limitations of) rights catalogue
345, 346
revision (1982) 346-7
Constitutional Court 347, 353
constitutional transition (1974)
344-5
economic problems 342-3
electoral reforms 345
judicial reforms 345-6
labour laws 343
military coup (1926) 302
military regime 308, 316-18
collapse 342-4
Novo Estado 302, 342, 344, 346
pluralism of regime 343-4
positivism 109, 174, 270
Pothier, Robert-Joseph 165
Poulantzas, Nicos 17
power, political
abstraction 56-7, 74-5, 92, 94-5, 96,
101-3, 166-7, 208-9, 252-3,
372,375

443

adaptive dimensions 374
attainment of distinctive character
39
autonomy 16-18, 24, 59-61
concentration in state 204-5, 281,
307-8
demarcation 15-16
depersonalization 158
detachment from hereditary tenures
232-3
diffusion 59-61
distinguished from social influence
15-16
even distribution 201
evolutionary/adaptive nature 16
feudal sources/structures 21-2
historical-functionalist theory 15-16
impact of First World War on
structures 280-2
increased immediacy 279
independence of church 38-9
institutional instruments 17-18
linked to grant of rights 162-3, 167,
188, 190-1
microanalysis, objections to 18
move towards uniform transmission
158-9
nation as basis of 214, 217-18
normative features 374-5
positivization 108
relationship with law 18-19, 58-9,
61, 65-6, 76, 144-5
reserves of, as defining factor of
societies 17, 372-3, 375
reversion to private groups 299, 304,
325-6
prevention 372-3
social theory 14
Weberian theory 14
Pragmatic Sanction (Netherlands
1549) 93, 137
pre-modern society/constitutions 10-12
see also Middle Ages
Preuf3, Hugo 286, 289
Prime Minister, office of (UK) 239
Primo de Rivera, Miguel 317-18
prince, figure of (in theoretical
literature) 35-6
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princes (in Holy Roman Empire)
authority over religious policy 91
balancing against imperial
power/interests 84
conflicts with Empire 99
impact of judicial reforms 78-9
increases in power 68
limits to powers 67
territorial dominance 93-4
Principles of Civil Legislation, Law on
(USSR 1991) 365
private law 11
separation from public 167, 181
private rights 163-6, 240
conversion into public 75
depoliticization 204-5
detachment from state jurisdiction
165-6
distinguished from public 181
legal documents constructing
165-6
political control 165
rise in status 164-5, 181-2
role in constitutionality 181
privilegium de non appellando
illimitatum 129
Proclamations, Act of (1539) 97
property, rights of 163-4, 195-6, 233
in revolutionary France 208
Prussia 129, 171-3
abolition of nobles’ judicial powers
234
admission of nobility to state
administration 130-1, 132
centralization of judicial authority
171-2
conflicting constitutional principles
236
Constitution (1848) 236-7, 246,
250-1
1850 revisions 255
counterweights to absolute power
131-2
domination of German
Confederation 250, 261, 263
emulation of absolutist methods
130-1
Estates 85

increased constitutional
importance 235-7
increased international status 130-2
independence of provincial decrees
173
legal/economic reforms 233-6
limits of political unity 172-3
nobles’ hostility to reform projects
235,236
post-1848 developments 237
reactionary trends (post-1848) 255
religious tolerance 166
representative structures 234-5
rights-based legal code 163, 164-5,
172,233
standing army 131
strengthening of state power 171-2
subordination to Reich 288
Prynne, William 145
PSI see Italian Socialist Party
public law 11-12, 121
early developments 103-4, 108-9,
110, 157
in revolutionary France 217
role of rights 162
states failing to provide 117
Public Order, Law of (Spain 1931) 319
public rights 156
Public Security Law (Italy 1926) 298
Pufendorf, Samuel 166
Putin, Vladimir 369-71
Piitter, Johann Stephan 174
Pym, John 147

Quo Warranto legislation (England,
1278-94) 52

Randolph, Edmund 203
Rawls, John 7
Rebuffi, Pierre 107
Recess of 1653 (Brandenburg/Prussia)
130, 132,171
Reform Act 1832 (England) 238-9
Reformatio Sigismundi 79
Reformation 88-103
aftermath 103-10, 128-9
constitutional impact 88-9,
96-103

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9781107610569

Cambridge University Press

978-1-107-61056-9 - A Sociology of Constitutions: Constitutions and State Legitimacy in
Historical-Sociological Perspective

Chris Thornhill

Index

More information

INDEX 445
power structures 95-6 conflicts over 334
processes of state formation 94 as defining characteristic of
societies bypassed by 111-12 constitutionality 168, 181,
regalia 41-2, 68 219-20, 242, 247-8, 252,
in Italian city-states 47-8 310-11
regional assemblies in eastern European constitutions
in France 82-3 328

in Holy Roman Empire 67-8, 100
in Russia 267-8
see also Diets; Estates; parlements
Reichskammergericht, establishment
of 78-9
religion, freedom of 166, 195
Religion, Wars of (16th C) 106-9
Rennes, parlement of 178
representation
late-medieval increases 81-6
property qualifications 221
see also electorate; inclusion;
parliaments; regional
assemblies; names of countries/
polities
representation/free assembly, rights
of 155
Republicanism, ideals of
distinguished from democracy 204
expression in state constitutions 186,
191
‘republican legalism’ 270
theoretical expressions 151-2
Restoration (England 1660) 146
Restraint of Appeals, Act in (1533)
89-90, 97
revolutionary constitutions 2, 241-2
Richardson, H. G. 20-1
Richelieu, Armand Jean du Plessis de,
Cardinal 124-5
Riddarhusordning (Sweden, 1626) 135
rights
in American constitutional debates
182-91
legitimizing role 203-4
role in Federal Constitution 195-6
two types of 186
as basis of legal order 216-17, 218-19
as basis of revolutions 182 (see also
American Revolution; French
Revolution)

in fascist constitutions 311-15, 319
erosion 325
selective application 316-17
guaranteed under English law 184-5
limitations 181, 240, 249-51, 361-2
and natural law 162-3
obstacles to promotion of 168
political 181
positive dimension 189-91
in post-war/post-fascist Western
constitutions 335-7, 346, 352
pre-defined 192, 212
and public law 162
relationship with nationalism 248
relationship with rise of statehood
165-7,195-6
religious 166
social function (implicit) 197-8
societies lacking system of 341-2
state as primary source of 209
transformation in corporate
constitutions 310-11
triple function (in revolutionary
constitutions) 193-4
universality 155, 161, 173, 240-1
see also legitimacy; negative rights;
personal rights; private rights;
public rights; names of
countries/constitutional
documents
Rikstag Ordinance (Sweden, 1617) 135
Robespierre, Maximilien 215-16
Rocco, Alfredo 285, 297-8
Rocco Law (1926) 313
Roman law 78, 79
cited in medieval debates 35-6,
43-4,47-9
concept of rights 254
in England 51
in post-revolutionary Europe 234
Reformation use of 90
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Roman law (cont.)
role in church law 26-7, 28-9, 31-2
support for imperial authority 40-1,
53-4, 66
teaching in universities 53
Romania 360
Roncaglia, Diet of (1158) 47
Rotteck, Karl von 236
Rousseau, Jean-Jacques 215
royal courts, role in medieval
judiciaries 58, 73-4
royal prerogative, doctrine of 105
challenges to 139-43
Rudolph I, King 66
Rural Code (France 1791) 207
Russell, Conrad 141
Russia (imperial) 267-70
conflict of monarchy and nobility
267
depleted financial/administrative
capacities 268
geographical importance 286
Great Reforms (1861) 267-8
local assemblies 268-70 (see also
zemstvos)
nobility, political status 267-8
parallels with other imperial states
269-70
(partial) constitutional revolutions
(1905) 269
state administration: expansion
267-8; personal nature 269
see also Russia (post-Soviet);
Russian Revolution; Soviet
Union
Russia (post-Soviet) 355, 366-71
administrative weaknesses 368
benefits of constitutionalism
369-70
benefits of judicialization 368-9
collapse of state autonomy (early
1990s) 368
Constitution (1993) 366-7
Constitutional Court 367-70
powers 367, 368-9
dual judicial control 367
legal reforms 366-9, 370
limitation of state powers 369

problems of constitutional
development 367-8
rule of law 370-1
Russian Constitution (1918) 286
Russian Revolution (1917) 282

Sack, Johann August 233
Saint Germain, Edit de (1641) 125
Salandra, Antonio 297
Salazar, Antdnio de Oliveira 302-3,
316-18, 342, 345, 346, 348, 349
Savigny, Friedrich Carl von 2,
9,233
Savonarola, Girolamo 80
Savoy 164
Saxony
1831 Constitution 237
regional representation 100
Sayles, G. O. 20-1
Schelsky, Helmut 4
Scheppele, Kim Lane 5
Schleicher, Kurt von 306
Schmerling, Anton von 256
Schmitt, Carl 3
Schumpeter, Joseph 14
Sciulli, David 5
Scotland, Enlightenment philosophy 2
Second Empire (France 1851-70) 250,
254-5, 269
constraints on executive power 254
Second Republic (France 1848-51)
242-3
factional conflicts 243
founding principles 242-3
weakening of rights system 243
separation of powers, doctrine of
in American constitutions 188-9
in Eastern Europe 357-8
medieval prefigurings 46
in modern Germany 337
in modern Spain 354
post-Reformation emergence 150
in (post-)revolutionary France
210-11, 223-4
in UK constitutional thinking 238
see also under names of countries
Seth, Rutger von 170
Settlement, Act of (England 1701) 154
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Seyssel, Claude de 83
Sicily, Kingdom of 47-8
centralization of power 42-3
nineteenth-century constitutions
246
Las Siete Partidas (Castile legal code)
57, 60
Sieyes, Emmanuel-Joseph, Abbé 212,
213, 216, 222, 223-4, 225, 227
Sigismund I, Emperor 79
Sinzheimer, Hugo 288
Six Edicts (France 1770s) 176-7
Skocpol, Theda 17
Smith, Adam 2
Smith, Thomas 98
Social Democratic Party (Germany)
286-7, 288, 305, 336
socialists, election to office 271
see also Italian Socialist Party
society/ies
defining characteristics 17
homogenization 241
internal conflicts, state regulation
292-4
as sources of constitutional
development 372-3
transformative processes 36-7, 75-6,
157, 218
see also power, political; states
sociology
‘classical’ 3, 370-1
emergence as academic discipline 1-2
see also constitutional sociology
Songe du Vergier (anon., 1370s) 54
sovereignty see national sovereignty;
parliament; popular
sovereignty
Soviet Union 327-8
collapse (1991) 366
Constitution (1977), 176
amendments 363
Constitutional Supervision
Committee 364
depoliticization of criminal
law 364
economic reforms 364-5
influence on other East European
constitutions 355-6

Sp

447

normative principles 365-6
over-concentration of power, results
of 362, 364
reform of legal system 363-4
removal from political sphere
363-4
tax reforms 365
transition to democracy 362-6
ain
‘absolutist’ regime 112-17, 123, 127
constitutional elements
116-17
influence in other states 130
see also monarchy below
aftermath of First World War 283
attempted coup (1981) 351
Constitution (1876) 317
Constitution (1978) 352-4
Constitutional Court 353-4
constitutional transition (1970s)
347, 351-5, 361
benefits 354-5
labour reforms 352
legal reforms 352-4
recognition of political rights
352-3
reduction of state responsibilities
354
corporatist constitutionalism
317-18
disputes between state and regions
351; resolution 354
economic problems 115
fascist regime 318-21
administrative flaws 348-9
criminalization of dissent 350
labour/economic legislation
319-20
labour law 350-1
limits on economic
responsibilities 348
military support 348
pluralism 349
politicization of criminal law
350-1
relationship with church 349
selective liberalization 348
totality of state control 347-8
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Spain (cont.)
imperial era/constitution

role of rights 193-4
second wave (1790s) 192

264-5, 272 state(s)

residues of aristocratic power 264
lapse into feudalism 115
legal system
codification 57
overstretching under dictatorship
350-1
specialized tribunals 350
monarchy
checks on power 116, 125
conflicts with nobility 114
constitutionalization 230-1
crisis (C17-18) 115-16
‘privatization’ 114, 128
role in medieval proto-state 56
nineteenth-century developments
230-1, 256
party politics 354
political apparatus 114-15
processes of state formation 55-6
representational systems 71, 73-4;
curtailment 112-14
Second Republic/Constitution
(1931) 318-19
union activism 318
weaknesses of state 77, 115-16,
117
under dictatorship 347-51
see also Aragon; Cadiz, Constitution
of; Castile(-Ledn); Le6n
Sparre, Erik 134-5
Spirito, Ugo 312
St German, Christopher 90
Stalin, Joseph 355
Stammer, Otto 340
Stamp Act (UK 1765) 183-4
Stindestaat (German political order)
84-5
Nazi revival 323, 324
state constitutions (US) 182-3,
186, 190
expressions of popular sovereignty
191-3
judicial elements 198
relationship with federal
constitution 203, 204

assumption/generation of power
(post-Reformation) 95-6

authority over church 90-1

consolidation of power 155-6,
164-5, 252, 281-2

constitutional limitation of power
291-2

corporate/legal personality 39,
102-3, 152

defining characteristics 74-5, 103-4,
159, 325

density of governance, increase in
73-4

destabilizing influences 166-7

differentiation from other social
spheres 159, 181

enlargement (post-First World War)
292-3

expansion of powers (C17)
146-8

fragmentation (in early modern
period) 110-11

functions 11-12

fundamental/natural law models 110

identification with economy 133

increased need for law 37-8

increasing interpenetration with
society 276

increasing structural integrity 257

independence of personal influence
291-2

integration of private groups 159

interaction with private actors 276

lacking fully evolved rights systems
341-2

legitimate autonomy (under natural
law) 104

limitation of issues dealt with by 159

need for judicial regulation 291-2

obligation to justify actions 35-6

obstructions to modernization 168

premature process of transition 266,
292-3

processes of formation 19, 40-56,
61-76, 108-9, 158-9, 167
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role of law 56-61
as public entity 156, 239-40
representative/consultative
functions 74-6
separation from church 38-9, 88, 333
sovereignty, moves towards 36, 55,
92-3
strengthening via rights 167
unitary form, tightening of 101-3,
133
varying efficiency of models 111
waning of power (late-medieval) 77
weakness 166-7, 168, 265-7, 325-6,
374, 375
States-General (Netherlands) 86, 93,
137-8
Status of Judges, Law on (USSR 1989)
363-4
statutes, as foundation of authority 49
increasing reliance on 101-3
Stein, Heinrich Friedrich Karl
Reichsfreiherr vom und zum 233
Stuart dynasty, challenges to 139-43
Submission of Clergy, Act of (1534) 97
Supremacy, Act of (1534) 97-8, 139
Supremacy, Act of (1558) 97-8
Supreme Court (US) 198-203
composition 199
as guardian of legitimacy 200-3
institution 198
strengthening of federal state
199-200, 204
Svarez, Carl Gottlieb 172, 173
Sweden
balancing of noble and non-noble
interests 136
civil service 136
consolidation of state 136-7
Constitution (1719-20) 169-70
abandonment 170
constitutional legislation 135
constitutional treatment of war 136
‘early classical’ constitution 134-7
flaws 135-6
eighteenth-century regime 168-71
oligarchical nature 170
extensions of monarchical power
128, 135-6

imperial expansion 136
medieval Land Law 60
parliamentary apparatus 135
party politics 170
Reformation 91, 96-7
representative system 169-70
rule of Norway 220
tax exemptions 136

Syndical Law (Italy 1926) see Rocco

Law
syndicalism 284-5, 298

taxation
agreement of taxed, calls for 183-4
coercive 140-1
colonial 183-4
opposition to 183-4
early modern
England 148-50
France 118-19, 121-2
impact of First World War 275
late nineteenth century: Germany
263
medieval 22
England 69-70
France 72
(post-)revolutionary
France 209
United States 196
Soviet Union 365
wartime 275
Teubner, Gunther 5
Third Republic (France 1870-1940)
269-72
depersonalization of government
271-2
influence in other areas 300
labour law 271
impact of First World War
277-8
see also French Constitution (1875)
Thirty Years War (1618-48) 129-30
Thompson, I. A. A. 116
Thouret, Jacques-Guillaume 210
Tilly, Charles 14, 158
Toleration, Act of (England 1689) 166
Tolerance, Edict of (Prussia 1685) 166
Tonnies, Ferdinand 3
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Tory party (England) 161
Touching the Fundamentall Lawes
(anon., 1643) 145
Townshend Act (UK 1767) 183
Trade Union Act (UK 1913) 274
trade unions
abolition 299, 314, 323
access to state power 284-5, 287,
288, 322
activism 318
constitutional recognition 352
impact of First World War 278-9
see also syndicalism
trasformismo (Italian system of
governance) 260-1, 340
abandonment 284
good points 261
reversion to 296
Treason Act (England 1534) 97
Tribunal de Cassation (France 1790)
217
Triennial Act (England 1664) 146
Tiibingen, Treaty of (1514) 85
Tudor dynasty 77, 92-3
Turgot, Anne-Robert-Jacques, Baron
de Laune 176-7, 179, 206-7,
214

unemployment, in wake of
demobilization 282
unification, nineteenth-century
movements/processes 241-2,
279
see also Germany; Italy
Union Treaty (Dutch Republic 1579)
137,138
United Kingdom 237-9
emergency laws (wartime) 281
imperial-age constitution 270,
272-4
labour law 273
impact of First World War 278
party-politics 272-4, 282-3
productivity (in First World War)
275
wartime expenditure 275
United States 19
attitude to judicial power 210

balance of republican and liberal
ideas 215
checks on unregulated state
authority 187-8
constitutions/constitutional debates
182-205
as model for European systems
206, 212-13, 214, 216, 217
constructions of statehood
195-6
founding principles 201-3
opposition to English system 201,
205
depoliticization of state 202-3, 205
division of competence (federal/
state) 199-200
influence in post-war Europe 329,
331, 335
limitation on legislative power
191-3
party political conflicts 194-5, 199,
201
separation of political authority
from colonial legal system
186-7
strength of federal state 196-8
role of Supreme Court in
199-200
see also America (colonial);
American Revolution; Federal
Constitution; state
constitutions; Supreme Court
universal (male) suffrage 243, 261,
276-7, 330
USSR see Soviet Union

Vatican Council II 349
Venice, political structure 80
Vermont, 222
Constitution 188, 192
Vindiciae contra Tyrannos (anon.,
1579) 107-8
violence
uncontrolled in post-war societies
293
Virginia Declaration of Rights (1776)
184-5, 196
Voltaire (Fran¢ois-Marie Arouet) 179
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Woaldeck-Rousseau, Pierre 271

Walesa, Lech 358

Wall Street Crash (1929) 304, 322
Wars of the Roses (England 1461-85)

77, 83
Weber, Max 1, 3, 14, 263, 289
Weber, Werner 340
Weimar Republic
budgetary legislation 303-4
collapse 303-5, 322
concentration of power in

presidential cabinets 304
Constitution (1919) 286-90, 319,

321-2, 337-8
Nazi suspension 307
weakening 304

constitutional theory 3, 287, 319,

324-5, 336

construction of abstract/unified state

288-9
currency inflation 303

influence in modern Germany 335

labour law 286-8

presidential government (1930-3)

302-3
remedying of problems 335
role of military 304
social violence 294

INDEX 451

welfare state/policies
in modern Germany 336-7
in Weimar Republic 287, 290, 322,
323-4
Wellington, Arthur Wellesley, 1st
Duke of 239
Westminster
Provisions of (1259) 70
Statute of (1275) 52
Statute of (1285) 52
Westphalia, Treaty of (1648) 166
Whig party (England) 161, 273
Whitelocke, James 141
William IIT of England 146
Wittenberger Gutachten (1538) 91
Worms, Concordat of (1122) 34
Wiirttemberg 85
1819 Constitution 231-2
Duke’s negotiations with
estates 174

Yeltsin, Boris 366, 367, 370
Yugoslavia, Constitutional Courts 359

Zangara, Vincenzo 312
zemstvos (Russian local assemblies)
268-70
Zemstvo Congress (1904) 269

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9781107610569

	9781107610569: 


