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accidents, liability for 17
see also industrial accidents;
motor accidents; railways

accountability 166

Addison, C.G. 46

Aircraft Liability Act (Sweden1922)
216

Alderson, Baron 51

alterum non laedere, principle of 147

animals, liability for damage caused by
58-9, 157, 158, 187, 188-9

Annsv. Merton (1978) 64-7,70, 71

antigiuridicita (It.)/antijuridicidad
(Sp.) see unlawfulness

apportionment (of blame/damages) 9,
55-6, 121, 161

Atkin, Lord 5, 20, 47, 64-5

Atomic Liability Act (Sweden1968)
221

Aubert, Jean-Louis 90

Aubry, Charles 82, 91, 140

Austin, John 50

Australia 71

Austria, legal code 9-39, 13, 100,
127-8, 129, 134, 184

Barendrecht, Maurits 177

Barker v. Corus (UK) plc (2006) 72

Baty, Thomas 53

Belinfante, G. 171

Bengtsson, Bertil 218-19

Bentham, Jeremy 50, 91

Beven, Thomas 50-1, 59-60

Bigelow, M.P. 59

Bloch, Marc 1

Blythv. Birmingham Waterworks
(1856) 51, 57,59

boats see ships
Bolt, A.T. 179
Borrell Macia, Antonio 201
Bramwell, Baron 52, 56, 58, 60
Branly case (1951) 91
Bridges v. North London Railway (1874)
58
British Railways Board v. Herrington
(1972) 71
British Standards Institute 67
Bruins, G.J. 172,173
buildings, collapse of 157, 185, 187,
189-90
burden of proof
on defendant 19-20, 86, 180
on plaintiff 92, 136
reversal 68-9, 155-6, 174, 188-90,
204-6, 205, 210
in road accidents 158
Biirge, A. 12
Biirgerliches Gesetzbuch see Germany:
Civil Code
business, right to 105
Byrne, W.J. 51

Cabo Machichaco (ship) 192
Calabresi, Guido 2
Cambaceres, Jean-Jacques de 76
Caparo Industries v. Dickman (1990)
66-7
Capitant, Henri 89, 94
Car Liability Act (Sweden1916) 216
Carbonnier, Jean 90
care see duty of care; standard of care
carriage, contracts of 10
see also railways
Cavanillas Mugica, Santiago 189, 190
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© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107475793
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-47579-3 - The Development and Making of Legal Doctrine: Volume 6
Nils Jansen

Index

More information

230 INDEX

Cheysson, Emile 88, 94
children, extent of liability 31
in Dutch law 166, 171, 172, 174, 175
age limits 175
arguments against exclusion 169,
173,175
in English law 51-2
in French law 85, 93
in German law 99, 113-14
children, injuries to 206
Chironi, Giampietro 144
Colin, Ambroise 89
colpa (negligence), role in Italian
system 139-40
colpa grave 153
colpevolezza (culpability), role in
Italian system 139-40, 141
common law
conflict with Roman tradition 10
rule of liability 3
comparative legal theory 1, 20-1, 33,
149
compensation, as function of liability
162,177-8,181,208-9
Compensation Act (UK2006) 72
competition, unfair see unfair
competition
consent, limitation of liability 9, 54-5
Consumer Insurance Act
(Sweden1980) 219
contract law 68, 120, 147, 149-50
breach of 61, 62-3
compensation for limitations of
delict 108-9
liability 78, 87, 93-5, 107-8
relationship with tort law 91-3, 176,
180, 209-11
County Courts 47
Coviello, Nicola 138, 145
criminal liability
distinguished from civil 160, 208
parallels/relationship with civil
160-1, 172-3,195-6, 213-14
culpa in seipsum (failure to take the
same care as in one’s own
affairs), category of 119
culpa lata (gross negligence) 119, 204
in German Civil Code 119-20

culpa levis (light fault) 118-19
culpa levissima (slightest fault),
doctrine of 6-8, 13, 76, 143-5
defined 118-19
modern applications 19, 94, 203-4
rejection 10, 153, 155
custody, liability for things in 157-8
cyclists/pedestrians, accidents
befalling 182

Dalloz, Armand 73, 75, 77, 81, 83
dangerous things, enumeration/
liability for (in Spanish law)
187-8, 189
danno (harm), role in Italian law
134-5,150-2
danno biologico 151-2
danno esistenziale 151-2
danno ingiusto 141, 146, 147
danno morale 152
de Geest, Gerrit 178
de Greuille, B. 131
deaf mutes, reduced liability 114
Deakin, Simon 170
death see physical injury/death
debt, imprisonment for 160
‘Deer in Meppel’ case (1983) 176
defamation 71
defendants
see also burden of proof
defendants, centrality to legal process
174-5
delictual liability
aims 142, 152, 153, 160-3, 177-8,
208-9
distinguished from contractual
108-9, 150
distinguished from strict 113
in German law 100-10
changes/developments 125
in Italian law 126-7, 130-4
analytical approach 138-42
flexible approach 148
transformations 138-42, 155-7
Delvincourt, Claude-Etienne 75, 81, 85
Demogue, René 74, 92, 93-4
Demolombe, Charles 81
Denmark 212-13, 214-15

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107475793
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-47579-3 - The Development and Making of Legal Doctrine: Volume 6

Nils Jansen
Index
More information

INDEX 231

Denning, Lord 70
dental treatment see medical
practitioners
Dernburg, Heinrich 112
deterrence, as function of liability 162,
177
Diez-Picazo, Luis 190
doctors see medical practitioners
doctrine(s)
decreasing influence 41-2
development 3, 27-42
as focus of legal system 23, 41, 73-95
limitations 32
function 85 see also under names of
countries and periods
dolo (intentional wrongdoing), role in
Italian system 140
Domat, Jean 2, 7, 13, 33, 74-5, 76, 139
dommage morale (injury to honour) 79,
93,152
Donellus, Hugo (Hugues Doneau)
118-19, 130, 131
Donoghue v. Stevenson (1932) 5, 20, 47,
64-5,67,71
droit de la responsabilité 85-6
Duranton, Alexandre 75, 78, 81, 86
duty of care 59-61, 107, 120-2
generalization 63-6

East Germany see German Democratic
Republic
economic analysis 24-5, 99-100, 177-8
economic loss, liability for 68, 107-8,
119, 149, 152-3, 210
absence/limitation 103, 104, 109-10
eighteenth century 6-8, 21, 43
electrical accidents/suppliers 192, 194,
199, 205
employees, awareness of risks of
position 55
employers
legal bias towards 57, 61, 87
liability for employees’ fault 12,
53-4,79, 86, 109, 149-50
liability towards employees 9, 12,
17-18, 57, 63, 67-8, 86-8,
136-8,219-20
limitations 55

England, legal system 46-72
contrasted with continental systems
5,7-8,14,27,41
employers’ liability 9, 23-4
expansion of liability 16, 19-21
negligence 11, 15
parallels with continental
systems 8
penal orientation 22
treatment of fault 29-30, 31-2
trespass to the person 9-10
Environmental Code (Sweden1998)
222
environmental damage, liability for
161,222
Esher, Lord 64
Esmein, Paul 92
Europe, general developments 3-4
European Community 212-13
integration of national laws with
221-2
European Convention on Human
Rights 70
European Tort Law, proposed 36
excusable error, exclusion of fault 114
explosives 187-8, 204

Factory Act (UK1844) 63
Fadda, Carlo 133
fault
ambivalence of concept 29-31,
113-15,127,135-8
centrality in development of
European systems 28-42,
32-4
civil versus criminal 77, 152-3
contractual versus delictual 77-8
defined 30, 34-5, 80-3, 190, 193-7
doctrinal problems 33-4
liability for see delictual liabil-
ity; fault principle; liability;
no-fault liability; strict liability
mutual relationship with
unlawfulness 166-7
objective interpretation 171-174,
175-6, 196-7, 200
omission as 122-3
positive notions 142-3
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fault (cont.)
proportionality of damages to 119

rebuttable presumption of 201,
204-6, 205
Roman-derived trichotomy 7, 48, 59,
118-20, 125, 143-5
separation from unlawfulness
115-18 (see also unlawfulness)
subjective interpretation 84-5, 116,
119-20, 171
objections to 174-5, 193-4
unitary notions 73-4, 77-8, 144, 153
fault principle 94, 135, 214-16
(alleged) violations 113
axiomatic status 9-10, 97, 110-11,
113, 124,136
dissatisfaction with 2, 12-13, 17-21,
100-2, 111, 136-8, 146, 159, 171
emergence 127-8
exceptions 12, 54, 62, 95
legislative enactments 129-30,
184-5, 186, 188-90
limitation of liability 110-11, 113,
135-6, 181-2,197-8
normative function 96-7, 112-13
preservation in modern case law
200-1
relationship with tort of negligence
60
restrictions 130
Faure, Félix 88
Faure, Michael 177
Ferri, Enrico 136
financial interests, protection
see economic loss
Finland 213
fires 192-3, 197, 203, 204-5
see also sparks
Fleming, J.G. 179
Flour, Jacques 90
France, legal system 32-4, 40-1, 73-95,
139
accident liability 17-18
Civil Code see Napoleonic Code
courts, role in development of law 34
influence in other countries 36, 37,
38,128-9, 131, 134, 139, 147,
157-8, 165-6, 184, 185-6

legal theory 5, 12-14, 21, 23
nineteenth-century doctrine 77-85,
86-9,93
product liability 17
rejection of instrumentalism 25-7
shift to victim’s perspective 21-2
treatment of fault 6, 27, 28, 30, 39
twentieth-century developments 15,
16-17
French Revolution, legal code 76-7,
80-1
fumes, toxic 188, 189
functionalism 23-7, 36-7, 152, 159-63

game reserves 187, 189
Garat, Dominique-Joseph 75, 79
Garcia Goyena, Florencio 184-6
Gaudemet, Eugéne 89
German Democratic Republic, defec-
tions from 114-15
Germany, legal system 8-12, 34-6, 41,
96-125, 214
approach to victims 82
Civil Code (BGB) 103-8, 119-20,
146
constitution (Grundgesetz) 105-6
courts’ practice 97-8, 106, 109-10
debates/controversies 117-18
doctrinal framework 100-10, 124-5
duty of care 30
expansion of liability 16, 18-19
influence in other countries 36, 37,
38,131, 132-3,139-42, 144,
194,215
judicial developments 35-6
nineteenth-century doctrine 107-8,
110
penal orientation 22
rights, liability framed in terms of
103-6
statutory duties 106-7
strict liability 18
theoretical writings 10-11, 13-14,
23-7
treatment of fault 5, 28, 29-31,
113-24
Gibb, A.D.51
Giesen, Ivo 178
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Giorgi, Giorgio 144

Goff, Lord 71-2

Goldman, Berthold 94

Goldschmidt, James 115

Goldstone, Jack A. 1

goods, defective, seller’s liability for
109

Goudsmit, J.E. 171

Grandmoulin, J. 87

Grazadei, Michele 4

Grotius (de Groot), Hugo 5, 74-5,
169-70

Gundling, Nikolaus Hieronymus 214

Halpérin, Jean-Louis 4

harm see danno

Hasse, Johann Christian 115

hazardous activities, in Italian law
156-7

definition 156
history 156-7

Health and Safety at Work Etc Act
(UK1974) 67-8

Health and Safety Executive 67-8

Hedley Byrne v. Heller and Partners
(1964) 71

Heemskerk, Theo 168

Heineccius, Johann Gottlieb 2, 7, 33,
41,75, 80

Hijmans, Isaac 172-3

Hintze, Otto 1

Hol, Antoine 4

Holmes, Oliver Wendell 50-1, 62

Holmes v. Mather (1875) 61-2

honour, injury to see dommage morale

humanism 10

hunting accidents, compensation
schemes 162

Ibbetson, David 4, 32

Iceland 213

illness, contraction through (others’)
negligence 72

imputability 140, 172

Industrial Injury Insurance Act
(Sweden1976) 219-20

industry

impact on legal systems 200

working conditions/accidents
17-18, 57, 63, 86-7, 136-8
see also employers
injury see physical injury/death
insanity see mental incapacity
instrumentalism 23-4, 56-7, 127
rejection 25-6
insurance 48, 162, 177-8, 209
as grounds for liability 178-80, 179,
209
objections 179
opportunity of, as criterion of
liability 179-80
public, Scandinavian schemes
218-20, 222
role in legal developments 94-5,
99-100, 181-2
see also motor accidents
Insurance Contracts Act (Sweden1927)
219
‘intellectual professions’ see skilled
professions
intellectual property 103
intent
distinguished from negligence 118
equated with gross negligence (culpa
lata) 119
place in Italian law 140, 154, 161
place in Spanish law 193
role in (economic) liability 107
interests of others, duty to actin 112
interference, protection from 104
inuria see unlawfulness
Italy, legal system 126-63
canon law 142
Civil Code (1865) 128-35
Civil Code (1942) 128, 146-63
transition from older version 146
civil versus criminal liability 160-1
doctrinal changes/controversies
36-7, 41, 137-8, 144-50, 159-60
expansion of liability 17, 18
foreign influences 36-7, 40, 128-9,
138-42,157-8, 159
history, pre-unification 127
impact of unification 128
influence in other countries 38
instrumentalist approach 24, 27
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Italy, legal system (cont.)
‘new wave’ (1960s) 147
nineteenth-century caseload 127
penal orientation 22
restrictions on liability 8-9, 14
treatment of fault 28, 30

analytical approach 138-42

vocabulary 126-7, 138-41

Jand’heur case (1930) 74, 89, 157
Jennings v. Rundell (1799) 51
Jhering, Rudolf von 97, 103, 119, 136,
215
joint liability (in tort/contract law) 210
Josserand, Louis 74, 88, 92
Jourdain, Patrice 90
judges
approach, contrasted with
academics’ 42
attittude to strict liability 155
politicization 70
powers/responsibilities in
negligence cases 60-1, 68, 69
constraints 60
over jury 58
theoretical stance 60-1
trangression of doctrinal limits 97-8
juristic persons, liability 10
jurylies
civil, abolition 47-8, 64
role in negligence cases 57-8

Kant, Immanuel 13
Kiibel, Franz von 98

Lalou, Henri 89
land
injuries to 62
occupiers’ duty of care 59, 67, 187
Langemeijer, G.E. 176
Larombiére, Léobon 78, 79, 81, 84
Laurent, Francois 86
Le Tourneau, Philippe 90
Lefebvre, A.-F. 87
legal systems
autonomy 4
institutional framework 40
national divergencies 1-3, 4, 40-2

parallel development 1-3, 43
perspective, individual versus
overarching 3-4
reasons for change 42-3
transnational influences 9,
36-7,40
level crossings, accidents at 191
lex Aquilia 6, 12, 101, 108, 114, 119, 133,
142, 146, 165, 215
liability
defences 54-6
externally imposed standards 67-8
first-order norms 147
general rules 1-4, 5-27
generalization 64-6, 67, 71
objectives 79
scope see scope of liability as main
heading
studies 73-4, 77-85
twentieth-century expansion
15-21
see also fault; no-fault liability; strict
liability; vicarious liability
liberalism 13-14, 60-1
Lindenbaum v. Cohen (1919) 166-7,
168,174
Liszt, Franz von 97
Lohman, W.H. de Savornin 168
Lombardy-Venetia, Kingdom of 129
Louisiana 184
Lundstedt, Vilhelm 217
Lynchv. Nurdin (1841) 52

Mangan v. Atterton (1866) 52

Mansfield v. Weetabix (1998) 69

Marcadé, Victor 77, 78, 91

Markby, William 49

Markensis, Basil 170

Martin-Casals, Miquel 4, 38

Marty, Gabriel 89, 90

Massé, Gabriel 82, 84

Mataja, Victor 2, 24, 89, 98

Matter, Procureur-général 92

Mazeaud, Henri/Léon 74, 78, 82,
89-91, 92,93, 94

medical/health practitioners,
negligence/liability 32, 58, 69,
150, 205
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medical insurance 220

medieval law 213-14

mens rea see mental state

mental incapacity, impact on liability

31,51, 52, 85, 93, 113-14, 158-9,

166, 171,172,174, 175
arguments against exclusion 173,

175

mental state, role in determination of
negligence 50

Merlin de Douai 85

mining, accidents/liability 197, 198

Modéer, Kjell A. 4

Molengraaff, Willem 167, 168, 172

Molina, Luis 7

Mommsen, Theodor 96

Monateri, P.G. 131

morality

and concept of blame 34, 49-50, 114,

172

confusion with legal concepts 168-9,

175
in French doctrine 85
lack of guidelines 51-3

relationship with fault principle 159,

169-70
relationship with negligence 60

separation of legal values from 65-6,

142,168-9
vicarious liability and 53-4 see also
dommage morale
motor vehicles/accidents
animals on road 176
compulsory insurance 48, 162,
217
liability 56, 69, 94, 121, 156-8, 193,
196-7, 201, 202, 204
strict liability 182
Mucius, Quintus 29

Nadaud, Martin 88
Naples, Kingdom of 184
NapoleonI 128

Napoleonic Code (1804) 73, 74-85, 86,

127-8
influence in other countries 128-9,
134, 143, 157-8, 165-6, 185-6
National Health Service 69

National Insurance Act (Sweden1962)
219
natural law 1-3,9
as European model 15, 21-2, 28-9
influence in England 6, 49
influence in France 33-4, 74-5
influence in Germany 103, 119
influence in Italy 130-1
influence in the Netherlands 169-70,
171
influence in Scandinavia 214
Nean-Ehrenstrale, David 214
necessity, impact on fault 114-15
negligence 10-12, 46-72
contributory 9-39, 54, 55-6
defined 48, 51
degrees 30, 118-20, 143-5,203-4
distinguished from harmful intent
107,118
distinguished from unlawfulness
117
domination of English system 47,
70-1
Dutch theory of 171
objective standard 117-18, 153-4
practice, in English system 57-9
related forms of liability 61-3
relationship with omission 123
role in Spanish law 197-8
statistics 47
theoretical basis 31-2, 49-51
neminem laedere, principle of 137-8,
148, 194-5, 208
Netherlands, legal system 37, 41,
164-82
1883 Supreme Court judgment 166
Civil Code (1838) 165-6, 180
Civil Code (1992) 174, 175
duty of care 30
expansion of liability 16
foreign influences 165-6
industrial development 167-8,
170
influence in other countries 184
legal doctrine, principal trends
171-4
rejection of instrumentalism 25-7
restrictions on liability 8-9
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Netherlands, legal system (cont.)
treatment of fault 28, 29, 169-76
university law faculties 177-8

nineteenth century 1-3, 8-15, 42
concept of negligence 48-63
conceptions of fault 7, 32, 34-5
intellectual/philosophical trends

13-15
legal theory 17-18, 21-2
see also names of countries
no-fault liability
development 85-95, 173
limitation by opportunity to insure
180
see also strict liability
non-pecuniary losses, compensation
for 14, 150-2
Nordic Convention for Lawyers
(Nordiska Jurismotet) 218
Norway 212-13
nuisance, tort of 62, 70-1

omissions, liability for 90, 113, 122-4,
143, 148, 154, 198-9
complexity 124
positive duties 123-4, 148
opportunity to avoid injury, criterion
of 55
Orlando, Vittorio Emanuele 89
Qrsted, Anders Sandee 214-15
‘other rights’, place in German code
103-5

Paley, William 53

pandectism 9, 14, 36, 96-8, 100-3,
110-11, 114, 116-17, 122-3, 140

parallel proceedings 161

parents, liability for children’s acts 79,
85, 86,94

Patient Injuries Act (Sweden1997) 220

Pearson Committee 65-6

personality, right to 16, 105-6, 147

Petersdorft, Serjeant 46

physical injury/death, liability for
150-2, 161

Pinto, A. de 165-6

plaintiffs see burden of proof; victims

Planck, Gottlieb 105, 106

Planiol, Marcel 78, 88-9
Polacco, Vittorio 144
Pollock, Frederick 49, 52, 53, 54, 59
positivism 34
possession, as ‘other right’ 104-5
Pothier, Robert-Joseph 2, 13, 33, 74, 80,
85,139
prevention, as function of liability
98-9
Priestley v. Fowler (1837) 56
product liability 3, 17, 20-1, 68-9, 109
Product Liability Act (Sweden1968)
221-2
professions see skilled professions
property, interference with 61
property rights 83
individually assigned content see
Zuweisungsgehalt
see also intellectual property
protection, as purpose of laws 106-7
Proudhon, Pierre-Joseph 81, 83
proximity, impact on liability 65, 66
Prussia, legal code 13, 75, 100-1, 102,
127-8, 156
psychiatric harm, liability for 68
public authorities, claims against 63,
69,78, 154
Pufendorf, Samuel 1, 9, 131, 169-70
punishment, as function of liability 79,
96-7, 160, 161, 208
rejection 98-9, 153, 160, 177

Rv. Sutton (1835) 51
Railway Liability Act (Sweden1886)
216
railways
deaths of workers 61
impact on legal developments 86
liability for accidents 9, 10-12, 23-4,
32,58,156-7,191, 192-3, 194,
198-9, 203, 216
safety procedures 112
see also carriage, contracts of; sparks
Rau, Frédéric-Charles 82, 91, 140
Raynaud, Pierre 89, 90
‘reasonable man’ criterion 30, 48-51,
57-8,68,119,120-2,
175-6, 196
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standards set higher than 202
Regout, Louis Hubert 168
regulations, compliance with,

relationship with liability 194,
202-3
Reid, Lord 70-1
responsibility theory see droit de la
responsabilité
‘ricochet’ interests 109-10
rights
ambiguities of definition 104, 132
as focus of German system 103-6,
117
relative 147
subjective 82-3
violation, in Italian law 130-4, 145
Ripert, Georges 89
risk, as basis of legal theory 18, 19, 162,
173, 179-80, 205-6
rivers, (consequences of) diversion
112
roads, maintenance of 59
Roca Trias, Encarna 189
Rolland de Villargues, Jean-Joseph-
Francois 76, 82-3
Roman law 3, 28, 42
deviations from 144, 214
influence in England 5-6
influence in France 13, 75, 82, 84,
139

influence in Germany 8-9, 34-5, 97,
100-2, 108, 112, 118-20, 123,
214

influence in Italy 14, 128, 130-3,
134-5, 139,153

influence in the Netherlands 165

influence in Spain 184

see also common law
Ruda, Albert 4, 38
Rutten, L.E.H. 174
Rylandsv. Fletcher (1866) 11, 62, 71

safety
obligations in French law 91-2
obligations in German law 112, 121,
123
Sainctelette, Charles Xavier 53, 87, 137
Salamanca, University of 38

Saleilles, Raymond 74, 88, 137
Salmond, Sir John 46, 50-1, 52, 53, 54
Sardinia 184
satisfaction, as purpose of litigation
178
Sauzet, Marc 87, 137
Savatier, René 89
Savigny, Friedrich Carl von 12
Scandinavia, legal systems 15, 24, 27,
39-40
changes 212-13
detachment from European
mainstream 39-40, 212
harmonization projects 212, 217-18
see also Sweden
Scholten, Paul 170, 172
Schut, G.H.A. 169, 174
scope of liability 16-17, 60-1, 66-8
expansion 103, 110, 112, 113, 125,
150
restriction 110, 131-2
Scotland 21
sewers, leakage/pollution 188
ships/boats
accidents on 192, 196-7
collisions between 55
Siegrist, Hannes 1
Sjogren, Wilhelm 217
skilled professions, services/liability
154, 176, 202
see also medical negligence; solicitors
slightest fault see culpa levissima
Smith v. Baker (1891) 55
Smits, P.H. 168-9
social theories (of law) 34
solicitors, negligence/malpractice
71-2,108
Sourdat, Auguste 73, 75, 77, 80, 81,
83-5,86-7
Spain, legal system 14, 38, 40-1,
183-211
Civil Code (1889) 183-4, 186-90
civil versus criminal law 195, 208
contract versus tort liability 209-11
general proviions 210-11
degrees of fault 203-4
duty of care 30
evolution 190-211, 199-206
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Spain, legal system (cont.)

expansion of liability 19, 39, 203-4

external influences 14, 184-6

judicial developments 38-9

legal scholarship 23, 190, 193-4,
195-6, 198, 200-1, 207-9, 210

debates/controversies 188-90

limitation periods 209-10

Penal Code 183

Project for a Civil Code (1851)
184-6

railway accidents 10-11

rejection of instrumentalism 25-6

restriction of liability 191-3, 199

Supreme Court case law 183-4, 190,
191-211,

treatment of fault 28, 30-1, 186-38,
190-3

sparks (from trains), damage caused by

11, 97, 145, 197

Spier, J. 179
sports grounds, safety requirements

196

Stallybrass, W.T.S. 51, 53
standards of care

differing levels, in French law 93-5

in Dutch law 168-9

in English law 57-8, 68-70

in German law 116-17, 120-2

in Italian law 142-3, 153-4

in Spanish law 194-5, 196-7, 202
extreme degree 204

Stang, Fredrik 217
Stanley v. Powell (1891) 61-2
state(s)

immunity 78
liability 186-7, 220-1

Steffen, Erich, Judge 23
Story, Joseph 56
Strahl, Ivar 217-18
strict liability 3, 121-2

academic theory 18

criticisms 88-9

early (eighteenth-century) notions
76-7

expansion of scope 94

(lack of) moral component 18

and land law 62
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216
move towards negligence 71
moves away from 34
moves towards 30-1, 58-9, 68-9,
144-5,155-7,158-9, 169, 176,
199-200, 205-6
preventive purpose 99
quasi- 18
railway accidents 11-12
relationship with fault liability 93,
111,113
road accidents 182
of the state 221
Stryk, Samuel 5
Swan v. North British Australasian Co
(1862) 46, 48
Sweden 15, 212-22
EU membership 213
legal history 1912; late modern 1970;
modern 216-21, 222
premodern 213-16
legal reforms 212, 214-16, 218-22
legal scholarship 214, 217-21
Penal Code 215, 216
social/humanitarian programmes
219-21,222
Supreme Court case law 216
welfare state 216-17, 218

Teffaine case (1896) 74, 88

Thibaut, Anton Friedrich 118-19

third parties, protection of interests
109-10

Thomasius, Christian 214

Thorbecke, W. 171

Tilly, Charles 1

Tort Liability Act (Sweden 1972) 216,
218,220-1

Toullier, Charles 75-6, 78, 79, 80-1,
82-4, 86,90, 94

trade, freedom to 83

trades unions 95

tram accidents/negligence 194

trees, falling 188, 189

trespass 54-5, 61-2, 67

to the person 70
Trimarchi, Vincenzo 162
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German legal theory 110

Ulpian (Domitius Ulpianus) 128
unfair competition 105, 133-4, 167-8
Unfair Competition Act (Germany
1909) 105
United Kingdom see England
United States 20, 23
influence on European systems 24,
36-7,43, 94, 160, 181
legal theory 2
‘unity of civil fault’ principle (Spain)
211
‘unlawful act’
distinguished from criminal offence
81-2
fault defined as 80-3
unlawfulness 102-3, 130-4,
140-1, 147
defined 102-3, 117, 207-8
differing kinds of 102
distinguished from fault 34-5,
115-18, 131-2, 142, 152-3
as prerequisite for liability 130,
165-6, 207-8
relationship with contract law 180
relationship with fault 166-7
role in Italian system 140-1
shift in Dutch interpretation
167-9
Uppsala University 217-19
Ussing, Henry 217
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Van Dam, Cees 176, 178
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Vaughan v. Menlove (1837) 31, 48,
57,82
Venezian, Giacomo 136, 145
Vergé, Charles 82, 84
Verkehrssicherungspflicht (duty of
public safety) 124
vicarious liability 12, 53-4, 56, 79, 85,
109, 138, 157,203, 208
relationship with fault 86
Vichy regime 89, 91
victims
fault viewed as attack on rights of
82-3
increased generosity towards 71-2
motivations 178
shift to perspective of 21-3, 52, 79,
200
Viney, Genevieve 90
Vinnius, Arnold 41

waste disposal 197 see also sewers

Weir, Tony 46

White v. Jones (1995) 71-2

Wilberforce, Lord 65-6

Wilde, Baron 46, 48

‘will, guilt of” 116, 117-18

see also intent

Windscheid, Bernhard 112, 133, 140,
141

Winroth, Alfred Ossian 215-16

Winterbottom v. Wright (1842) 56

Wolft, Christian 9, 34, 80, 102,
169-70

Wolfsbergen, A. 175

wrongfulness see unlawfulness

yachts see ships

Zachariae von Lingenthal, K.S. 82, 140
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Zuweisungsgehalt (individually
assigned content of a property
right) 104
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