
   THE DEV ELOPM EN T A ND M AK I NG 
OF LEGA L DOCTR I NE 

  Th is detailed description and comparative analysis of the development 
of tort law in Europe over the last 150 years is based on national reports 
that are structured by a basic questionnaire. Th e national reports are 
complemented by a comparative analysis of the parallel, though oft en 
diverging, developments in the diff erent legal systems. It can clearly be 
seen that  diff erent groups in the legal systems, such as judges and schol-
ars, oft en had diverging views on tort law that were translated into more 
specifi c doctrinal and evaluative statements. Accompanied by a gen-
eral  expansion of liability due to changing perceptions of the risks of 
 accidents, the former Roman law of delict and the medieval law of torts 
have been transformed into modern rules of extra-contractual liability 
that are deeply entrenched in the social security and insurance systems. 

 professor nils jansen currently serves on the Law Faculty of the 
University of Münster, Germany, where he holds the Chair for Roman 
Law, Legal History, German and European Private Law.     
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  S E R I E S  E D I T O R S ’  P R E F A C E   

 Th e European Legal Development series has arisen from a project funded 
by the AHRC from January 2005 until February 2008. 

 Th e aim of the project as a whole was to examine the nature of legal 
development in western Europe since 1850, focusing sharply on liability 
for fault. Behind this there is a more abstract purpose, to attempt to cast 
some light on the factors which have infl uenced the way in which the law 
has changed over this period. Legal historians have looked at the general 
question, usually focusing on the rather facile distinction between the 
English common law and continental European legal systems. Th ough 
rooted in the sources, these works have been marred by a somewhat 
unsophisticated methodology and an inevitably selective use of evidence. 
Comparative lawyers have developed far more sophisticated methodolo-
gies, but their theoretical perspectives have too oft en borne little relation 
to empirical data. Over the last twenty years, tort lawyers have looked 
at the same types of question, but their analysis has invariably been at a 
high level of generality and has rarely looked at the historical component. 
By bringing together experts with diff erent disciplinary backgrounds – 
comparative lawyers and legal historians, all with an understanding of 
modern tort law in their own systems – and getting them to work collab-
oratively, we have aimed to produce a more nuanced comparative legal 
history, and one which is theoretically better informed. 

 Th e topic of legal development is broad and, to make it manageable, we 
have undertaken a programme of work which has built up from a number 
of case studies and has moved towards a more general analysis and con-
clusions. Although we have been concerned with the development of the 
law, and although many of those involved in the project have been law-
yers, we have also been concerned to include and benefi t from the insights 
of historians and scholars in other disciplines. 

 Liability for fault between the years 1850 and 2000 has been our major 
area of study. Around 1850, there were many similarities in approaches to 
liability for fault across the legal systems of western Europe. But since then, 
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viii Series editors’ preface

there has been signifi cant divergence. Our method has fi rst been to chart 
the changes and then to seek explanations for what happened. Although 
there have been many changes in tort and delict laws over the period, the 
idea of liability for fault remains central to private law approaches to the 
compensation of victims of harms caused by the actions of others. 

 As a fi rst stage, the project worked on six case studies which illustrate 
the general theme of liability for fault and its development within the 
period:

   product liability,  
  legal doctrine,  
  medical liability,  
  relations between neighbours,  
  technological change and  
  traffi  c and railways.    

 Th is research involved scholars from a range of countries, particu-
larly England and Scotland, Spain, the Netherlands, Germany, France, 
Sweden, Austria and Italy. Each working group drew on the expertise of 
both senior and more junior scholars familiar with diff erent European 
legal systems, and contained a mixture of comparative lawyers and legal 
historians. 

 A second stage has involved further groups examining a number of 
salient factors in legal development. Th e topics covered in this stage are:

   institutions and professions,  
  social and political ideas and  
  the economy (including the impact of insurance).  
  A fi nal strand to the work is an overview book.    

 Th is book, edited by Nils Jansen, constitutes the essential backbone to the 
project. Although the primary assumption on which the project is based 
is that legal change cannot be properly understood simply by examining 
doctrinal developments in a vacuum, it is a reasonable supposition that 
legal ideas, whether evidenced by scholarly writing or by judicial decisions, 
do have a part to play in the orchestration of the wider changes which are 
being examined. Th e book builds on previous work on the subject, some 
of it by contributors to this volume, but is shaped by the initial question-
naire produced by the editor so as sharply to point up the abstractions 
underlying the doctrinal changes. However, although addressing the top-
ics in the questionnaire, contributors were given latitude to do so in the 
ways which seemed to them more appropriate to their own legal systems. 
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Series editors’ preface ix

 Th e editors are grateful for the contribution of Matthew Dyson and 
Colm McGrath, PhD students on the AHRC project, who made many 
contributions to the discussion and execution of the project. 

      John Bell      
      David Ibbetson      

   

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-47579-3 - The Development and Making of Legal Doctrine: Volume 6
Nils Jansen
Frontmatter
More information

http://www.cambridge.org/9781107475793
http://www.cambridge.org
http://www.cambridge.org


x

   P R E F A C E   

 Writing a preface to a book is oft en a diffi  cult task because usually many 
people helped, none of whom must be forgotten. In this case,  however, 
the task is rather easy. I wish to express my gratitude fi rst of all to 
David Ibbetson. Together with John Bell, he initiated the overall Legal 
Development Project; he was also a formidable host for all the splendid 
conferences at the University of Cambridge that led to this volume. Th ere, 
the contributors to this volume were given the opportunity to discuss the 
comparative approach, the list of questions and important matters of sub-
stance in a very constructive and stimulating way. Th ese were great occa-
sions, where we all learned a great deal. 

 Moreover, together with his assistants, David Ibbetson assumed most 
of the editorial work. Th us, all the contributions have been language-
checked in Cambridge. In Münster, Lea Faissner, Lukas Kämper, Lukas 
Rademacher, Kristin Vorbeck and Sarah Woyciechowski provided invalu-
able assistance. I am extremely grateful for all their support and help. 

 Nils Jansen 
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