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accidents road traffic accidents, 42-3
railway. See railways and railway in Netherlands
accidents railway accidents, 116, 118, 119,
road traffic, involving. See road 121,124, 126
traffic and road traffic road traffic accidents, 132, 142
accidents railways and railway accidents

act of things, liability for
in France see under France
in Spain, 152, 169
actio legis Aquiliae, 79, 79n. 17, 80
acts of God. See force majeure
Additional Convention to COTIF
(CIV). See International
Convention on Transport by
Rail (COTIF) and CIV annex
Aediles, Edicts of the, 9
allurement, 31
Austria, child pedestrian road traffic
accident victims in, 101
automobiles. See road traffic and road
traffic accidents

Bagshaw, Roderick, 12
behavioural controls for
road traffic, 6,9
Belgium
Netherlands and, 135, 148-9
railways and railway
accidents in, 55
road traffic and road traffic
accidents in, 135, 148-9
Sweden, influence on, 191
Biedermann, Karl, 85
Bloembergen, Auke, 145, 147-8
Britain. See England and Wales
burden of proof
in England and Wales
railway accidents, 23-5

in England and Wales, 23-5
in Germany, 4
in Netherlands, 116, 118, 119, 121,
124,126
road traffic and road traffic
accidents
in England and Wales, 42-3
in Netherlands, 132, 142
in Spain, 175-6, 180
in Spain see under Spain

Canada
no-fault insurance system
in, 145,210
Scandinavia, influence on, 203, 210,
227
Capitant, H., 51
cars. See road traffic and road traffic
accidents
Cassel Committee, 44
Catala, Pierre, 73
centralized schemes for road
traffic accidents
see under road traffic
and road traffic
accidents
channelling liability.
See also exclusions
of or limitations on
liability
in France, 70-4
in Sweden, 211, 216-17
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children and youth in Germany
contributory negligence prohibition of contractual
of carers exclusion of liability for,

railway accidents, 33
road traffic accidents, 139-40,
143-4, 185
inexperience as consideration in,
46, 64, 68, 139-40
railway accidents
contributory negligence of
caretakers, 33
strict liability for, 200
trespassers, 30, 172
road traffic accidents
contributory negligence of carers,
185
inexperience as consideration in
contributory negligence, 46,
64, 68
pedestrian involvement in, 101,
139-40, 143-4
as sole fault of victim, 184
strict liability for, 68, 101
strict liability
railway accidents, 200
road traffic accidents, 68, 101
CIV (Additional Convention to
COTIF). See International
Convention on Transport
by Rail (COTIF) and
CIV annex
Colin, Armand, 60
collisions between trains and motor
vehicles
in Norway, 200
in Sweden, 195, 198, 222
Columbia Plan, US, 107
common employment doctrine in
England and Wales, 25
compulsory auto insurance
see under insurance against
road traffic accidents
compulsory rail insurance in
Denmark, 201
Conradi, Erland, 208
contractual liability
in England and Wales, 17-19
France, 51, 52,
53-7,69

83-4, 86
railway accidents, 77-9
Netherlands, railways and railway
accidentsin, 113-14, 116,
118, 123-4
railways and railway
accidents
in England and Wales, 17-19
in France, 52, 53-7
Germany, 77-9, 83-4, 86
in Netherlands, 113-14, 116, 118,
123-4
in Spain, 164
in Sweden, 192
in Spain
public versus private law,
railway accidents
under, 164
tort law and, 158-61, 167
in Sweden
railways and railway accidents,
192
road traffic and road traffic
accidents, 216
contributory negligence
children and youth
see under children
and youth
Denmark, railway
accidents in, 201
in England and Wales
railway accidents, 14, 32-3
road traffic accidents,
42,46
France, road traffic accidents
in, 64, 68
in Netherlands
railway accidents, 115, 123
road traffic accidents,
131, 132, 135, 139,
140, 143-4
railway accidents
in Denmark, 201
in England and
Wales, 14, 32-3
in Netherlands, 115, 123
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in Spain, 168, 170-1, 172
in Sweden, 194
road traffic accidents
changes to legal principle in
response to, 6
in England and Wales, 42, 46
in France, 64, 68
in Netherlands, 131, 132, 135, 139,
140, 143-4
in Spain, 175, 185, 188
in Sweden, 205, 206, 208, 212,
222-5
in Spain see under Spain
in Sweden
railways and railway accidents,
194
road traffic accidents, 205, 206,
208, 212,222-5
COTIF. See International Convention
on Transport by Rail
(COTIF) and CIV annex
courts and court cases. See also under
specific countries
Netherlands, conflicts between
legislature and judiciary
regarding road traffic
accidents in, 145-6
road traffic and road traffic
accidents, contributions to
law on, 10
Cozens-Hardy MR, 21
criminal law
Spanish incorporation of
liability provisions in
criminal code, 153-5,
186, 187
Swedish Penal Code,
incorporation of tort
liability provisions in,
191n.1
cuius commoda, eius incommoda, 170,
176

defences. See also contributory
negligence, force majeure and
under Spain
in French Civil Code, 68
Netherlands, railway accidents in,
114-15

Denmark
railways and railway accidents, 200-1
road traffic and road traffic
accidents, collaborative tort
law reform on, 206-7, 209
Denning, Lord, 45
doctrinal writers’ contributions
to law on road traffic
accidents, 10, 145, 147-8
Dufwa, Bill W., 190
Dutch law. See Netherlands

Edicts of the Aediles, 9
employees of railways. See railway
employees
England and Wales
burden of proof in
railway accidents, 23-5
road traffic accidents, 42-3
common employment
doctrine, 25
contract law in, 17-19
contributory negligence in
railway accidents, 14, 32-3
road traffic accidents, 42, 46
fault liability in
railway accidents, 15-17
road traffic accidents, 38-9
manufacturer liability in road
traffic accidents, 48
Netherlands compared, 114, 128,
railways and railway accidents,
12-35
amount of compensation
awards, 14
burden of proof, 23-5
causation issues, 24
contributory negligence,
14,32-3
definition and typology of, 12-14
exclusions of or limitations on
liability, 19-20
fault liability/negligence of
common carrier of
passengers, 15-17
German law, influence on, 10
insurance of passengers, 14n. 10
legislative amendments affecting
liability for, 33-5
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England and Wales (cont.)
nationalization/privatization of
railways, effects of, 34
non-delegable duty of

ticket-issuing company, 25-9

number of persons killed or
injured, 13
premises, licensees versus invitees
on, 29-31
psychiatric injuries, 31
regulatory requirements, 34-5
res ipsa loquitur, 24
standard of care requirements,
20-2
strict liability of common carrier
of goods, 15-17
trespassers, 13, 30, 31n. 102
vicarious liability, 25, 25n. 66
road traffic and road traffic
accidents, 35-49
burden of proof, 42-3
centralized schemes proposed for,
44,49
child pedestrians, 101
contributory negligence, 42, 46
definition and typology of, 35-7
fault liability, 38-9
Highway Authority liability, 49
insurance, legal influence of, 43-8
manufacturer liability, 48
number and distribution of
private cars, 36
number of accidents, 37
res ipsa loquitur, 42
standard of care, 41-2
strict liability, rejection of, 39-41
vicarious liability, 48
Scandinavia, influence on, 203
stagecoach proprietors, negligence/
fault liability of, 15-17
standard of care in
railways and railway accidents,
20-2
road traffic and road traffic
accidents, 41-2
strict liability in
railway accidents, 15-17
road traffic accidents, rejection of
strict liability for, 39-41

Sweden, influence on, 191
tort law and railway accidents, 17-19
vicarious liability in
railway accidents, 25, 25n. 66
road traffic accidents, 48

English and Welsh case law

Adamsv. Lancashire and Yorkshire
Railway Co., 32n. 106

Askewv. Grimmer, 48n. 187

Astonv. Heaven, 15

Austinv. Great Western Railway Co.,
17n.26

Aylesv. South Eastern Railway,
24n. 60

Blackman v. Railway Executive,
30n.93

Bossv. Litton, 39n. 129

Bourhillv. Young, 38n. 126

Bremnerv. Williams, 15

Bristol and Exeter Railway v. Collins,
18n.28

British Railways Board v.
Herrington, 31

Burke v. Manchester, Sheffield, and
Lincolnshire Railway Co.,
24n. 61

Burke v. South Eastern Railway,
19n. 36

Buxton v. North Eastern Railway
Co., 26

Christiev. Griggs, 15

Coggsv. Bernard, 15n. 13

Collettv. London and North Western
Railway Co., 17n. 27

Commissioner of Railways v.
Quinlan, 31n. 98

Cooke v. Midland Great Western
Railway of Ireland, 30n. 96

Cotterill v. Starkey, 39n. 129

Crafter v. Metropolitan Railway Co.,
30n.91

Crofts v. Waterhouse, 15

Daniel v. Metropolitan Railway Co.,
28,29n. 85

Daveyv. London and South Western
Railway Co., 32n. 104

Dawson v. Manchester, Sheffield, and
Lincolnshire Railway Co.,
24n. 59
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Donoghue v. Stevenson, 48

Dublin, Wicklow, and Wexford
Railway Co. v. Slattery,
14n. 8, 23n. 56, 30n. 96,
32n. 107

Dymond v. Pearce, 39n. 128

Eassonv. London and North Eastern
Railway Co., 24n. 63, 25n. 64

Edwardsv. Railway Executive,
31n.97

Ehrariv. Curry, 46n. 176

Excelsior Wire Rope Co. Ltd v.
Callan, 31n. 98

Farleyv. Buckley, 45n. 175

Fletcher v. Rylands, 39

Fordv. The London and South
Western Railway Co., 20, 22

Foulkes v. Metropolitan District
Railway Co., 18

Francis v. Cockrell, 17n. 23,
27,27n.76

Froom v. Butcher, 43n. 155

Garston Warehousing Co. Ltdv. O. F.
Smart (Liverpool) Ltd,
47n. 181

Gee v. Metropolitan Railway Co.,
24n. 62, 25n. 64, 32n. 106

Goodes v. East Sussex County
Council, 49

Gorringev. Calderdale, 49n. 196

Gough v. National Coal
Board, 31n. 97

Grand Trunk Railway Co. of Canada
v. Barnett, 30n. 95

Grand Trunk Railway Co. of
Canada v. Robinson, 20n. 39,
20n. 40

Great Northern Railway Co. V.
Harrison, 17n. 27

Great Western Railway Co. v. Blake,
25n. 67,29,29n. 88

Great Western Railway Co. of
Canadav. Braid, 20n. 39

Grotev. Chester and Holyhead
Railway Co., 26-7,29n. 88

Hardyv. Central London Railway
Co., 30n. 96

Hartv. Lancashire and Yorkshire
Railway Co., 21
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Henderson v, Henry E. Jenkins ¢»
Sons, 47n. 182

Herrington v. British Railways
Board, 13

Hewitt v. Bonvin, 48n. 189

Hobbs v. The London and South
Western Railway Co., 19

Holmes v. Mather, 39, 41

Hooperv. London and North
Western Railway Co., 18n. 31

Hutchins v. Maunder, 41n. 142

Jenkins v. Great Western Railway
Co., 31n. 97

John v. Bacon, 25n. 67,28n. 79

Jukes v. Etti, 46n. 176

Kelly v. Metropolitan Railway Co.,
18n. 32

Launchbury v. Morgans, 48, 48n.
189, 48n. 191

Letangv. Cooper, 39n. 128

London, Tilbury, and Southend
Railway Co. v. Glasscock,
32n. 105

Luddittv. Ginger Coote Airways
Ltd, 20

Lygov. Newbold, 30n. 95

Mansfield v. Weetabix Ltd, 42n. 149,
45n. 175

Marshallv. Osmond, 42n. 150

Marshallv. The York, Newcastle, and
Berwick Railway Co., 17

McLoughlinv. O’Brian, 38n. 126

Metropolitan Railway Co. v.
Jackson, 23

Metropolitan Railway Co. v. Wright,
24n.57

Meux v. Great Eastern Railway Co.,
18n. 31

Monk v. Warbey, 44n. 161

Moorev. Poyner, 41

Moralesv. Ecclestone, 43n. 153

Morleyv. Moore, 47

Morrisv. Ford Motor Co., 45

Mytton v. Midland Railway
Co., 18n.28

Nettleship v. Weston, 41, 42,
45,46

Newberry v. Bristol Tramways and
Carriage Co. Ltd, 21
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English and Welsh case law (cont.) Thomas v. Rhymney Railway

Normanv. Aziz, 44n. 161

North Eastern Railway Co. v.
Wanless, 32n. 104

Nunanv. Southern Railway
Co., 20n. 39

O’Connor v. British Transport
Commission, 22, 33n. 110

Ormrodv. Crossville Motor Services
Ltd, 48n. 190

Page v. Smith, 38n. 126

Parkinson v. Liverpool Corporation,
42n. 150

Phillips v. Britannic Hygenic Laundry
Co. Ltd, 40

Powell v. Phillips, 47n. 180

Readhead v. Midland Railway Co.,
16,27,27n.76

Richardson, Spence, and the Lord
Gough’ Steamship Co. v.
Rowntree, 19n. 36

Richardson v. Great Eastern Railway
Co., 28n.79

Riley v. Home, 15n. 13

Robert Addie & Sons’ Collieries Ltd v.
Dumbreck, 30n. 94

Rowley v. London and North Western
Railway Co., 14n. 8

Russell v. London and South Western
Railway Co., 31

Ryder v. Wombwell, 23n. 55

Samson v. Aitchison, 48n. 188

Searle v. Wallbank, 36n. 116

Sharpev. Southern
Railway, 32n. 105

Shephardv. H. West & Son, 47n. 181

Skinner v. London, Brighton,
and South Coast Railway
Co., 24n. 60

Stokes v. Eastern Counties Railway
Co., 27n.75

Stovinv. Wise, 49n. 196

Stowell v. Railway Executive, 29n. 90,
30n.93

Swadlingv. Cooper, 43n. 152

Taylor v. Manchester, Sheffield, and
Lincolnshire Railway Co.,
18n. 32

Co., 26,29n. 86

Thompson v. London, Midland, and
Scottish, Railway Co., 20n. 38

Tomlinson v. Railway Executive,
22n.51,30n.93

Tremaynev. Hill, 46n. 179

Turnerv. Arriva North East Ltd,
45n. 175

Victorian Railways Commissioner v.
Coultas, 32n. 103

Videan v. British Transport
Commission, 31n. 98

Vosper v. Great Western Railway Co.,
30n. 95

Wadsworth v. Gillespie, 46n. 177

Waite v. North Eastern Railway Co.,
33

Wakelin v. London and South
Western Railway Co.,
32n. 107, 33n. 108

Wakeman v. Robinson, 39n. 129

Watkins v. Great Western Railway
Co., 29n.90

Wilke v. London Passenger Transport
Board, 20n. 39

Williams v. Needham, 46n. 178

Wingv. London General Omnibus
Co., 40,40n. 138

Winterbottom v. Wright, 27n. 78

Wright v. Midland Railway Co.,
19n. 34, 28,28n. 79

English and Welsh statute law

Common Law Procedure Act 1854,
23n.52

Consumer Protection Act 1987,
48n. 193

Fatal Accidents Act 1976, 33, 114,
128,

Highways Act 1980, 49n. 194

Law Reform (Contributory
Negligence) Act 1945, 33

Lord Campbell’s Act 1845, 33

Motor Vehicle (Passenger
Insurance) Act 1971, 44

Occupiers Liability Act 1984,
28n. 80, 29n. 89, 31, 31n. 102

Railway Act 1921, 34n. 111
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Railway Clauses Consolidation Act
1845, 15, 15n. 12

Railways Act 1993, 34

Railways and Transport Safety Act
2003, 49

Regulation of Railways Act 1840,
35n. 114

Regulation of Railways Act 1842,
35n. 115

Regulation of Railways Act 1868, 34

Regulation of Railways Act 1889, 35

Road Traffic Act 1930, 43

Road Traffic Act 1934, 44

Road Traffic Act 1972, 44n. 164

Third Parties (Rights Against
Insurers) Act 1930, 43

Transport Act 1947, 34

Transport Act 1962, 20, 34

Ernst, Wolfgang, 1
European Union (EU)

Convention on Compulsory
Insurance against Civil
Liability in Respect of Motor
Vehicles, 105, 173, 179

Convention on Human Rights,
Dutch case law on railway
accidents invoking, 88n. 50,
125

harmonization efforts of, 7, 10

limitations on damages for railway
accidents, abolition of, 125

Ewald, Francois, 62
exclusions of or limitations on liability

in Dutch road traffic accidents, 132,
135-6

in English and Welsh railway
accidents, 19-20

in French railway and road traffic
accidents, 70-4

in German railway accidents, 86-8

in Sweden, 211, 216-17

fault liability
Denmark, railway accidents in, 200
in England and Wales
railway accidents, 15-17
road traffic accidents, 38-9
in France see under France

245

in Germany see under Germany
in Netherlands
railway accidents involving
non-passengers, 112, 126-7
road traffic accidents, 131, 132,
141-3
Norway, railway accidents in,
198-200
railway accidents
continuity of fault principles in
response to, 3
in Denmark, 200
in England and Wales, 15-17
in Germany, 77, 79-80, 91
in Netherlands, 112, 126-7
in Norway, 198-200
problematic nature of, 2
in Spain, 167, 168-9
in Sweden, 192
road traffic accidents
in England and Wales, 38-9
erosion of fault requirement
for, 6
in Germany, 91-2, 102-3, 106
in Netherlands, 131, 132, 141-3
in Spain, 174-6, 181-2, 187
in Sweden, 203, 205, 206, 209, 211,
213,219-20
in Spain see under Spain
in Sweden
railway accidents, 192
road traffic accidents,, 203, 205,
206, 209 211, 213, 219-20
Finland
COTIF and CIV annex signed
by, 201
Railway Act, 202
railways and railway accidents, strict
liability for, 201-2
road traffic and road traffic
accidents, collaborative tort
law reform on, 207, 209
Fleming, John, 43
force majeure, 4
in France, 53, 55, 56, 58, 66, 68, 69,
70,71
Netherlands, concept of overmacht
in, 131-2, 135, 136-40, 141
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force majeure (cont.) delictual liability and railway

in Spain see under Spain
France, 50-3
act of things, liability for
Civil Code, 51, 54, 58-9, 60-1
development of, 50
fault, separation of delictual
liability from, 58-9
railway accidents, 54, 58-9
railway premises, 69
risk theory of, 51, 54
road traffic accidents, 52, 60
cas fortuit in, 53, 55, 56, 69

Civil Code
act of things, liability for, 51, 54,
58-9,60-1

alternative defendants under, 73
contractual liability in, 51, 55
defences against liability in, 68
fault liability in, 50
contractual liability in, 51, 52,
53-7,69
contributory negligence in road traf-
fic accidents, 64, 68
fault liability in
under Civil Code, 50
defendant, removal of need to
prove fault of, 69-70
delictual liability separated from
fault, 58-9, 60-1
efforts to escape, 50-2, 53-6
legislative reform of, 67-9
obligation de sécurité leading to
return to, 57
railway accidents, 53-6, 57, 58-9
road traffic accidents, removal of
fault from, 60-1, 65-7,
force majeure in, 53, 55, 56, 58, 66,
68,69,70,71
limitation or channelling of liability
in, 70-4
Netherlands and, 55, 117, 135, 148-9
no-fault insurance scheme proposal,
8n. 7,108
obligation de sécurité
contract law and railway
accidents, 54-6
defendant, removal of need to
prove fault of, 69

accidents, 57-9
railway premises, liability for
accidents on, 69
railways and railway accidents, 53-9
act of things, liability for, 54, 58-9
contractual liability for, 52, 53-7
delictual liability, development
of, 57-9
fault liability, 53-6, 57, 58-9
obligation de sécurité, 54-6, 57-9
regulatory requirements, 4
strict liability, 54, 57, 58
release from liability, difficulty of, 70
risk theory of liability, 51, 54
road traffic and road traffic
accidents, 60-9
act of things, liability for, 52, 60
alternative defendants, 73
compulsory liability insurance,
61-3,67,71-2
contributory negligence, 64, 68
crisis in legal treatment of, 64-7
fault liability, removal of, 60-1,
65-7,
legislative reform of liability law
on, 67-9,71,73
no-fault insurance scheme
proposed for, 8n. 7, 108
strict liability, 61, 64
Tunc, contributions of, 8n. 7, 10
Spain, influence on, 151, 177
strict liability in, 69-70
fault of defendant, removal of
need to prove, 69-70
railway accidents, 54, 57, 58
release from liability, difficulty
of, 70
road traffic accidents, 61, 64
Sweden, influence on, 191

free-rider railway passengers in

Sweden, 197

French case law

Blanco decision, 52, 52n. 2
Desmares decision, 66, 67n. 50
Franck decision, 64n. 41
Jand’heur decision, 10
Lamoriciére decision, 59n. 20
Midi Railway Co. decision, 54
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Teffaine decision, 58, 61-3
Valverde decision, 59n. 24
French statute law
loi of 30 June 1936, 63n. 35
loi of 5 July 1985 (loi Badinter), 67-9,
71,73, 148
Friberg, Sandra, 190

Gaius, 80
Germany, 75-7
Civil Code (BGB)
fault liability’s dominance of, 76
railway accidents, delictual
liability for, 91
Railway Acts and drafting of,
89-90
road traffic accidents, 91-2, 93,
102
coherence of liability law in, 110-11
Commercial Code (ADHGB)
contractual exclusion of liability
prohibited by, 84
property damages in, 87, 89, 91
common law (Gemeines Recht) on
railway accidents, 77-80
compulsory auto insurance in,
104-9
contract law in
railway accidents, contractual
liability for, 77-9
railway accidents, prohibition
of contractual exclusion of
liability for, 83-4, 86
fault liability in
Civil Code (BGB), dominance
of, 76
initial dominance of, 75-7, 110
insurance quota shares based
on, 106
railways and railway
accidents, 77, 79-80, 91
road traffic accidents, 91-2,
102-3, 106
insurance against road traffic acci-
dentsin, 99, 102-3
Netherlands influenced
by, 129, 137
no-fault insurance scheme proposal,
8n. 7,107

railways and railway accidents,
77-91
burden of proof, alteration of
rules regarding, 4
under Civil Code (BGB), 91
in common law (Gemeines Recht),
77-80
contractual exclusion of liability,
prohibition of, 83-4, 86
contractual liability, 77-9
English law, influence of, 10
fault liability for, 77, 79-80, 91
Imperial Law on Liability, 85-90
limitations on liability for, 86-8
property damages, 86-91
Prussian Railway Act
see under German statute law
regulatory requirements, 91
strict liability for, 55, 80-2, 85, 86
vicarious liability for, 78-9
vis maior, 79, 80, 85, 86
regulatory requirements
railways and railway accidents, 91
road traffic and road traffic
accidents, 92, 103
road traffic and road traffic accidents
child pedestrians, 101
under Civil Code (BGB), 91-2,
93,102
compulsory auto insurance,
104-9
fault liability for, 91-2, 102-3, 106
insurance, 99, 102-3
Motor Vehicle Act
see under German statute law
no-fault insurance scheme
proposed for, 8n. 7, 107
occupants of car, damages for, 109
pain and suffering, damages
for, 109
reform proposals, 97-102
regulatory requirements, 92, 103
standard of care for, 97
strict liability for, 93-6, 106
vicarious liability for, 92, 94
vis maior, 93, 94, 97, 98,
102, 109, 110
Roman law, influence of, 75, 77
Spain, influence on, 177
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Germany (cont.)
standard of care for road traffic
accidents, 97
strict liability in
harmonisation of road, railway,
and air traffic provisions,
98, 100
insurance quota shares based on,
106
ius singulare, regarded as, 75-7
property damages, 90-1
railway accidents, 55, 80-2, 85,
86,90-1
reform proposals, 97-102
road traffic accidents, 93-6, 106
tort law
development of, 75
road traffic accidents initially
handled under, 92
vicarious liability in
railway accidents, 78-9, 80
road traffic accidents, 92, 94
vis maior
defined, 75
railway accidents, 79, 80, 85, 86
road traffic and road traffic
accidents, 93, 94, 97, 98, 102,
109, 110
vis minor, 80
German case law
Aloise Spatzer-Gentiluomo v. Royal
Hanover Railway Authority,
78n. 12
Ettlingenweier v. Ducal Postal
Exchequer, 80n. 21
PreufSischer Eisenbanfiskus v.
Landschaftliche Brandkasse
zu Hannover, 88n. 50
Wrede v. Ducal Railway and Postal
Authority Braunschweig,
80n. 20
German statute law
Accident Insurance Act of
1884, 88
Compulsory Insurance
Act 1939, 104
Compulsory Insurance
Act 1965, 105

Imperial Law on Liability of 1871,
85-90, 95, 97-8, 110
Liability Act of 1978, 90
Motor Vehicle Act of 3 May 1909
application of liability regime
to railways, argument
regarding, 99
compensation fund proposals,
103
enactment and provisions, 93-6
limitations of, 102
repeal, calls for, 100
Road Traffic Act of 1952
replacing, 100
Prussian Railway Act of 3 November
1838
continuing applicability of, 89
enactment of, 80-2
lack of effectiveness of, 83-5, 111
Netherlands, influence on, 129
Railway Traffic Regulations, 91
Road Traffic Act of 1952, 100,
102-3, 111
God, acts of. See force majeure,
vis maior
Gonzélez Pacanowska, Isabel, 151
Great Britain. See England and Wales
Guégan-Lécuyer, Anne, 50

Hatherley, Lord Chancellor, 28

Highway Authority liability for road
traffic accidents in England
and Wales, 49

Holland. See Netherlands

identification, doctrine of, 33
industrial revolution, railway
development as defining
feature of, 1
insurance against railway
accidents
in Denmark, 201
England and Wales, passenger
insurance in, 14n. 10
in Scandinavia, 203
in Spain, 162
insurance against road traffic
accidents, 5-7
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compulsory insurance Isaac, Martin, 99
European Convention on Israeli influence on French
Compulsory Insurance traffic law, 65

against Civil Liability in
Respect of Motor Vehicles,
105
in France, 61-3, 67, 71-2
in Germany, 104-9
in Spain, 162, 174, 176-81
in Sweden, 204, 211, 213-14
England and Wales, legal influence
of insurance in, 43-8
in France, 61-3, 67, 71-2
Germany, 99, 102-3
‘knock-for-knock’ agreements, 5, 106
in Netherlands, 148
no-fault schemes. See no-fault
insurance schemes
private law, development of, 9
Scandinavian tort law reform
and, 207
social insurance law. See social
insurance law applied to
road traffic accidents
in Spain
compulsory insurance
requirements, 162, 174,
176-81
no-fault insurance scheme, 8n. 7,
162, 176-81, 188
in Sweden see under Sweden
International Convention on
Transport by Rail (COTIF)
and CIV annex
Denmark, 200
Finland, 201
Netherlands, 121, 127, 128, 131
Norway, 199
Sweden, 194-5
international influences
on development of traffic liability
generally, 10-11
on Netherlands, 121, 127, 128, 131,
148-9
on Norway, 199
on Scandinavia, 203
on Spain, 151, 173, 177,
on Sweden, 191, 194-5, 203, 227

Italy
German law, influence of, 10
Spain, influence on, 177
Sweden, influence on, 191

Josserand, Louis, 51
judicial decisions. courts and court
cases under specific countries
Netherlands, conflicts between
legislature and judiciary
regarding road traffic
accidents in, 145-6
road traffic and road traffic
accidents, contributions to
law on, 10

Kahn-Freund, Otto, 28
Keeton, Robert E., 65
Kennedy L], 24
‘knock-for-knock’ insurance
agreements, 5, 106
Kostal, Robert W., 12, 19

legislatures, influence of. See also
statute law headings for specific
jurisdictions
railway legislation affecting liability
in England and Wales, 33-5
road traffic accidents
in France, 67-9, 71,73
legislative contributions to
liability law on, 10
Netherlands, conflicts between
legislature and judiciary
in, 145-6
Lehmann, Gustav, 85
Lely, John, 18
Lewis, Richard, 43, 45, 47
licensees versus invitees on railway
premises in England and
Wales, 29-31
limitations on damages in Dutch
railway accidents, 124-6, 127
limitations on liability. See exclusions
of or limitations on liability
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Lohsse, Sebastian, 75

loss insurance schemes. See no-fault
insurance schemes

loss of maintenance payments
for railway accidents in
Netherlands, 122, 123, 129

Luxembourg, strict liability in railway
accidents in, 55

Macii, Borrell, 155

maintenance, loss of, for railway
accidents in Netherlands,
122,123,129

‘man on the Clapham omnibus, the’,
21,21n. 46

Mansfield, Sir James, 15

manufacturer liability in road traffic
accidents in England and
Wales, 48

Mazeaud, Henri and Léon, 51

Montreal, Treaty of, 125

motor vehicles. See road traffic and
road traffic accidents

Moulton, Fletcher, 40

Miihlenfels, Otto von, 89

nationalisation of railways
in England and Wales, 34
in Spain, 163
negligence
Denmark, railway accidents in, 200
England and Wales, railway
accidentsin, 15-17
in Netherlands
railway accidents, 117, 129
road traffic accidents, 132
prima facie. See res ipsa loquitur
railway accidents
in Denmark, 200
in England and Wales, 15-17
in Netherlands, 117, 129
in Sweden, 192
tort versus contract, 17-19
road traffic accidents
in Netherlands, 132
in Spain, 175-6, 180
in Spain, 152
regulatory requirements and, 157
road traffic accidents, 175-6, 180

Sweden, railway accidents in, 192

Netherlands, 112, 150

Belgium and, 135, 148-9
burden of proof
railway accidents, 116, 118, 119,
121,124,126
road traffic accidents, 132, 142
Commercial Code, strict liability for
property damage under, 117
contract law in railways and railway
accidents, 113-14, 116, 118,
123-4
contributory negligence
railway accidents, 115, 123
road traffic accidents, 131, 132,
135,139, 140, 143-4
England and Wales compared, 114,
128,
fault liability
railway accidents involving
non-passengers, 112, 126-7
road traffic accidents, 131, 132,
141-3
France and, 55, 117, 135, 148-9
Germany, influence of, 129, 137
insurance against road traffic
accidents in, 148
international influence on, 121, 127,
128, 131, 148-9
loss of maintenance/wrongful death
claims in railway accidents,
122,123,129
negligence
railway accidents, 117, 129
road traffic accidents, 132
no-fault proposals for road
traffic accidents,
134, 145, 147
railways and railway accidents, strict
liability for
in 19th century, 117-19
in 20th century, 120-6
in 21st century, 127-8
burden of proof, 126
case law on, 119-20, 121-4
Civil Code (BW), 128-31
current statutory provisions of,
112-13, 121, 126-7
equity principles of, 125
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fault liability for
non-passengers, 112, 126-7
general liability provisions of,
116, 117, 118
loss of maintenance claims, 122
Commercial Code, property
damage under, 112
conclusions and analysis of,
128-31, 150
contract law and, 113-14, 116, 118,
123-4
contributory negligence, 115, 123
in current Civil Code, 112
defences against, 114-15
defined and described, 113-15
extra-contractual liability for,
113-14, 116
German law, influence of, 10
international context of, 121, 127,
128,131
limitations on damages, 124-6,
127
loss of maintenance/wrongful
death claims, 122, 123, 129
negligence, 117, 129
non-passengers, damages to, 112,
119-20, 126-7
number of accidents, 117, 127
as part of general 19th century
liability debate, 117-19
res ipsa loquitur, 116
standard of care, 130
statutory introduction of, 115-17
vicarious liability for employee
actions, 117-49
res ipsa loquitur in railways and rail-
way accidents, 116
road traffic and road
traffic accidents
50% and 100% rules, 139-41, 144
burden of proof, 132, 142
case law on, 117-49
child pedestrians, 101, 139-40,
143-4
Civil Code (BW)
contributory negligence, 131,
132,143
defective movable goods,
liability for, 135, 142
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other motor vehicles and their
passengers, damages to, 131,
132, 141-3
reform proposals, 134
contributory negligence, 131, 132,
135,139, 140, 143-4
current liability provisions, 131
doctrinal writers, influence of,
145, 147-8
fault liability, 131, 132, 141-3
insurance, 148
international influence on, 148-9
legislature and judiciary, conflicts
between, 145-6
negligence, 132
no-fault proposals,
134, 145, 147
number of accidents, 145
overmacht (force majeure),
concept of, 131-2, 135,
136-40, 141
reasons for changes and
developments in law
regarding, 144-9
Snijders, Wouter, influence of,
146-7
standard of care, 142
strict liability for
current provisions, 131-2
defective movable goods, 135,
142
introduction of, 132-3
limitations on liability, 132,
135-6
minor reforms of 2005, 135-6
reform proposals, 1960-2000,
134-5
theories of liability regarding,
136-7
standard of care
railways and railway
accidents, 130
road traffic and road traffic
accidents, 142
strict liability in, 150
Commercial Code, property
damage under, 112
tort law general liability provisions
and railway accidents, 116, 118

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107475755
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-47575-5 - The Development of Traffic Liability: Volume 5
Edited by Wolfgang Ernst

Index

More information

252 INDEX

Netherlands (cont.)
vicarious liability in railway
accidents, 117-49
Netherlands case law
ABP/Winterthur case, 138n. 78,
138n. 80
Anja Kellenaers case, 140n. 89,
141n. 92, 144n. 101
Bonnet Daf case, 142n. 96
Centraal Ziekenfonds/Van der
Velden case, 142n. 95
crossing deer (meppelse ree) case,
138n.79, 141, 141n. 93,
142n. 95
Dijksma/Klaverblad case, 138n. 78
FBTO/Delta Lloyd case, 139n. 86
Frank van Holsteijn case, 138n. 78
Hooge Huys/Hennen case, 143n. 97
Ingrid Kolkman case, 139n. 84,
141n. 92, 143n. 99
Ivens/Gemeente Rotterdam case,
124, 124n. 46
IZA/Vrerink case, 140n. 88, 141n. 92,
144n. 101
Jan de Waard case, 138n. 78
Lindenbaum/Cohen case, 118
Marbeth van Uitregt case, 139n. 85,
141n.92
Marloes de Voes case, 139n. 86,
141n.92
Oneryiliz case, 125n. 50
Plomp/Ketelaar case, 139n. 82
Puts/Ceha case, 142n. 95
Schoch case, 123
Staat/Royal Nederland case, 138n. 78
Torenbout case, 136n. 74, 137n. 75
Van Kreuningen/Bessem case,
137n.76
Wenmakers/Smeets case, 142,
142n. 94
Wijman/Corten case, 138n. 78,
138n. 81
Netherlands statute law
Motor Vehicles and Cyclists Act of
1924, 132-3
Railway Act of 1859, 116-17, 118,
119-20, 129-31
Railway Act of 1875, 114, 116, 118,
121,128, 129-31

Road Traffic Act of 1994, 130, 131-2
New Zealand
French traffic law, influence on, 65
no-fault insurance system in, 145
no-fault insurance schemes
in Canada, 145, 210
Columbia Plan, US, 107
Dutch proposals for, 134, 145, 147
early proposals regarding, 8n. 7
England and Wales, proposals in, 49
French proposals for, 8n. 7, 108
German proposals for, 8n. 7, 107
in New Zealand, 145
Scandinavian, 145
in Spain, 8n. 7, 162, 176-81, 188
non-delegable duty of railway
ticket-issuing company in
England and Wales, 25-9
non-passengers see under road and rail
for specific countries
Nordenson, UIfK.,, 210
Nordic countries. See Scandinavia:
see also Denmark; Finland;
Norway; Sweden
Norway
railways and railway accidents,
198-200
road traffic and road traffic
accidents, collaborative tort
law reform on, 206-7, 209
Norwegian statute law
Railway Act, 199, 200
Railway Liability Act, 199-200
Nuclear Liability Act of 1968
(Sweden), 211

objective liability. See strict liability

O’Connell, Jeffrey, 65

overmacht (force majeure), Dutch
concept of, 131-2, 135,
136-40, 141

pain and suffering. See psychiatric
injuries
passengers road and rail see specific
countries
Pearson Commission, 49
Picard, Maurice, 61
Planiol, Marecel, 51
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prima facie negligence. See res ipsa
loquitur
private law
road traffic and road traffic
accidents, 9
Spain, railway accidents in, 163
privatization of railways
in England and Wales, 34
property damages
in Germany, 87, 89, 91
in Netherlands, 112
in Spain, 174, 182
in Sweden, 211, 213, 219-22, 224
psychiatric injuries
from railway accidents in England
and Wales, 31
road traffic accidents, damages
for pain and suffering in
Germany for, 109
public law
road traffic and road traffic
accidents, 10
Spain, railway accidents
in, 163
public ownership of railways
in England and Wales, 34
in Spain, 163
public safety regulations.
See regulatory requirements

railway employees

co-worker negligence, injuries
caused by, 14

denial of personal injury claims
by, 122

direct suits against employees
responsible for damages,
190, 193

employer responsibility for injuries
to, 87, 193

number of injuries and accidents
involving, 2, 2n. 1

systemic faults of railways, focus
on employee negligence
tending to obscure,
25n. 65

vicarious liability for actions
of see under vicarious
liability

workers’ compensation for.
See workers’ compensation
for railway employees
railway premises
in England and Wales, 29-31
in France, 69
in Spain, 172-3
railways and railway accidents, 1-4
adaptation rather than change
in legal systems and
instruments regarding, 3-4
burden of proof see under burden of
proof
collisions with motor vehicles
in Norway, 200
in Sweden, 195, 198, 222
contract law regarding
see under contract law
contributory negligence
see under contributory
negligence
in Denmark, 200-1
in England and Wales
see under England and Wales
fault liability see under fault liability
in Finland, 201-2
in France see under France
in Germany see under Germany
industrial revolution, development
as defining feature of, 1
insurance. see insurance against
railway accidents
multiplicity of types of accidents
associated with, 2
negligence see under negligence
in Netherlands
see under Netherlands
new features of accidents involving,
1-3
in Norway, 198-200
regulation of see under regulatory
requirements
res ipsa loquitur
in England and Wales, 24
in Netherlands, 116
scale of activities, problem of
assigning fault due to, 2
social insurance law in Scandinavia,
203
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railways and railway
accidents (cont.)
in Spain see under Spain
standard of care in
see under standard of care
strict liability see under strict
liability
in Sweden see under Sweden
trespassers see trespassers on
railways
vicarious liability
see under vicarious liability
recourse action in Swedish road traffic
accidents, 225-6
regulatory requirements
England and Wales, railways in,
34-5
France, railways in, 4
in Germany
railways and railway accidents, 91
road traffic and road traffic
accidents, 92, 103
railways
in England and Wales, 34-5
in France, 4
in Germany, 91
in Spain, 153-8, 168,
in Sweden, 192
road traffic
in Germany, 92, 103
increasing regulation of, 9
in Spain, 153-8
in Spain, 153-8
level crossing cases, 168
rail passengers required to obey,
168
Sweden, railways in, 192
res ipsa loquitur (prima facie
negligence)
railways and railway accidents
in England and Wales, 24
in Netherlands, 116
road traffic and road traffic accidents
in England and Wales, 42
respondeat superior. See vicarious
liability
risk theory of liability
in France, 51, 54

in Spain, 152
road traffic and road traffic accidents,
5-10
behavioural controls, 6, 9
burden of proof see under burden of
proof
bureaucratic/systemic legal response
to, 5-7
centralized schemes for
England and Wales, proposals in,
44,49
general failure of, 8, 10,
no-fault schemes. See no-fault
insurance schemes
social insurance schemes.
See social insurance law
applied to road traffic
accidents
contract law in Sweden and, 216
contributory negligence
see under contributory
negligence
courts’ contributions to law on, 10
Denmark, collaborative tort law
reform in, 206-7, 209
doctrinal writers’ contributions to
law on, 10
in England and Wales
see under England and Wales
EU Convention on Compulsory
Insurance against Civil
Liability in Respect of Motor
Vehicles, 105, 173, 179
evolution of law regarding,
piecemeal nature of, 8-10
fault liability for see under fault
liability
Finland, collaborative tort law
reform in, 207, 209
in France see under France
in Germany see under Germany
insurance. See insurance against
road traffic accidents
legislative contributions to
law on, 10
massive number of accidents,
effects of, 6
negligence see under negligence
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in Netherlands
see under Netherlands

Norway, collaborative tort law
reform in, 206-7, 209

in private law, 9

public law, development of, 9

regulation of see under regulatory
requirements

res ipsa loquitur in England and
Wales, 42

Scandinavian collaborative tort law
reform regarding, 206-7

social insurance law. See social
insurance law applied to
road traffic accidents

in Spain see under Spain

standard of care in
see under standard of care

strict liability see under strict
liability

in Sweden see under Sweden

trains, collisions with

in Norway, 200
in Sweden, 195, 198, 222

vicarious liability

see under vicarious liability
Roman law

actio legis Aquiliae, 79, 791. 17, 80

Edicts of the Aediles, 9

German law influenced by, 75, 77

in Spain, 151n. 2

vicarious liability principles, 79

Sainctelette, Charles, 51
Saleilles, Raymond, 51
Sarrut, Louis, 51, 54
Sauzet, Marc, 51
Savigny, Friedrich Carl von, 76, 81, 129
Scandinavia. See also Denmark;
Finland; Norway; Sweden
collaborative legislative tradition
in, 206
insurance
against railway accidents, 203
no-fault insurance schemes, 145
international influences on, 203
railways and railway accidents in,
190, 202-3

socialised acceptance of risk in, 203
tort law
collaborative tort reform, 206-7,
late development of, 190, 202
Sellers L], 22
Snijders, Wouter, 146-7
social insurance law applied to rail
accidents in Scandinavia,
203
social insurance law applied to road
traffic accidents
England and Wales, Pearson
Commission proposal in, 49
Sweden, state compensation fund
in,7
systemic responses to, involvement
in, 5
sole fault of victim, as defence in Spain
see under Spain
Spain
act of things, liability for, 152, 169
burden of proof
force majeure, 159
road traffic accidents, 175-6, 180
standard of care, 152
children and youth
in road traffic accidents, 184, 185
trespassing on railway premises,
172
Civil Code
act of things, liability for, 152
animals out of control, road
accidents not treated as, 174
contractual liability under, 158,
159n. 23, 161
damage to property in road traffic
accidents, 174, 182
fault liability as basic principle
in, 151
vicarious liability of owner of
motor vehicle, 186-7
Commercial Code, 159n. 23,
159n. 27
contract law in
public versus private law, railway
accidents under, 164
tortlaw and, 158-61, 167
contributory negligence in, 152
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Spain (cont.)
railway accidents, 168,
170-1,172
road traffic accidents, 175, 185,
188
trespassers on railway premises,
172
criminal code provisions on liability
in, 153-5, 186, 187
fault liability in
as basic principle of tort liability,
151-2
coexistence with strict liability,
181-2
continuing importance of, 187
erosion of, 151
railway accidents, 167, 168-9
regulatory requirements and, 156
road traffic accidents, 174-6,
181-2, 187
force majeure in, 152
burden of proof, 159
under compulsory accident
insurance scheme, 162
road traffic accidents, 152, 182
formulary fulfillment of regulations,
157-8
imprudence, as criminal offence,
154
insurance for rail and road accidents
compulsory insurance
requirements, 162, 174,
176-81
no-fault insurance scheme, 8n. 7,
162, 176-81, 188
international influences on, 151, 173,
177
level crossing cases, 168, 170-1
negligence in, 152
regulatory requirements and, 157
road traffic accidents, 175-6, 180
no-fault insurance scheme, 8n. 7,
162, 176-81, 188
public versus private law on railway
accidents in, 163
railways and railway accidents
contributory negligence, 168,
170-1,172
defective construction of line, 169

fault liability for, 167, 168-9
fires caused by engine sparks, 169
level crossing cases, 168, 170-1
non-passenger claims, 168-9
passenger claims, 167-8
under public versus private law,
163
regulatory requirements in,
153-8, 168,
standard of care, 170,
strict liability for, 164
trespassers on railway premises,
172-3
vicarious liability for, 153
regulatory requirements in, 153-8
level crossing cases, 168
rail passengers required to obey,
168
risk theory in, 152
road traffic and road traffic
accidents, 173-4
animals out of control, not treated
as, 174
burden of proof, 175-6, 180
compulsory insurance
requirements, 167-8, 176-81
contributory negligence in, 175,
185, 188
fault liability for, 174-6, 181-2,
187
force majeure, 152, 182
Highway Code, 153
negligence, 175-6, 180
no-fault insurance scheme, 8n. 7,
162, 176-81, 188
property damages in, 174, 182
regulatory requirements in, 153-8
sole fault of victim, 170, 174, 175,
182-5
standard of care in, 184
strict liability for, 174, 175,
176-82
vicarious liability of owner, 185-7
Roman law, influence of, 151n. 2
sole fault of victim, as defence, 152
road traffic accidents, 170, 174,
175, 182-5
trespassers on railway premises,
172
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standard of care
burden of proof, 152
contractual liability for, 158
railways and railway accidents, 170,
regulatory requirements and, 157
road traffic and road trafhic
accidents, 184
strict liability in, 151-2
coexistence with fault liability,
181-2
public versus private law, railway
accidents under, 164, 166
railway accidents, 174, 175,
176-82
regulatory breaches, 155
road traffic accidents, 174, 175,
176-82
tort law
contract law and, 158-61, 167
criminal code, initial codification
in, 153
fault liability as basic principle of,
151-2
public versus private law, railway
accidents under, 164, 166
trespassers on railway premises,
172-3
vicarious liability in, 153, 185-7
Spanish statute law
Ley de policia de ferrocarriles,
14 November 1855, 153
Ley de policia de ferrocarriles,
23 November 1877, 153,
154n.9
Ley de expropriacion forzosa, 16
December 1954, 164n. 50
Ley 122/1962, 183n. 132
Road Traffic Act of 24 December
1962, 173, 176-81, 182n. 130,
183n. 132
Estatuto de la Red Nacional de
Ferrocarriles Esparioles,
23 July 1964, 164n. 48
Ley del contrato de seguro, 50/1980,
166n. 57
RD Legislativo 28 June 1986, 173
Ley de ordenacion de los transportes
terrestres, 20 July
1987, 164n. 48

257

Ley 2 March 1990, 153n. 6
Ley 30/1992, 165n. 55
Ley orgdnica della procedura
judicial, 26 March 1993
(LOPYJ), 165n. 55, 166n. 60
Ley 30/1995, 8 October, 173
Ley orgdnica, 12 July 1998, 165n. 55
Ley de la jurisdiccion
contensioso-administrativa,
13 July 1998, 165n. 55
Ley 4/1999, 164n. 50, 165n. 55
Ley del sector ferroviario, 17
November 2003, 164n. 47
Ley orgdnica, 22 December 2003,
166n. 60
Ley de responsabilidad ... de
vehiculos de motor
(LRCSCVM), RD 8/2004,
173, 181n. 128, 182, 185,
186-7, 188
stagecoach accidents
England and Wales, negligence/
fault liability of proprietors
in, 15-17
legal handling of, 2
standard of care
in England and Wales
railways and railway
accidents, 20-2
road traffic and road trafhic
accidents, 41-2
Germany, road traffic accidents
in, 97
in Netherlands
railways and railway
accidents, 130
road traffic and road traffic
accidents, 142
railways and railway accidents
in England and Wales, 20-2
in Netherlands, 130
in Spain, 170,
road traffic and road traffic accidents
in England and Wales, 41-2
in Germany, 97
insurance, 99
in Netherlands, 142
in Spain, 184
in Spain see under Spain
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Stephenson, Robert, 26 road traffic and road traffic
stowaway railway passengers in accidents, 203, 204, 208-9,
Sweden, 197 211, 219-21
Strahl, Ivar, 8n. 7, 10, 206-7, 208-9,226  subrogation (recourse action) in
strict liability Swedish road traffic
children and youth accidents, 225-6

railway accidents, 200
road traffic accidents, 68, 101
continuity of legal systems
regarding, 4
in England and Wales
railway accidents, 15-17
road traffic accidents, rejection of
strict liability for, 39-41
Finland, railway accidents in, 201-2
in France see under France
in Germany see under Germany
in Netherlands
see under Netherlands
Norway, railway accidents in,
198-200
railways and railway accidents, 4
children and youth, 200
children, involving, 198-200
in England and Wales, 15-17
in Finland, 201-2
in France, 54, 57, 58
in Germany, 55, 80-2, 85,
86,90-1
in Netherlands
see under Netherlands
in Norway, 198-200
in Spain, 174, 175, 176-82
in Sweden, 194-5
road traffic and road traffic accidents
children and youth, 68, 101
England and Wales, rejection of
strict liability in, 39-41
in France, 61, 64
in Germany, 93-6, 106
in Netherlands
see under Netherlands
in Spain, 174, 175, 176-82
in Sweden, 203, 204, 208-9, 211,
219-21
in Spain see under Spain
in Sweden
railways and railway accidents,
194-5

suicide and Swedish road traffic
accidents, 223
Sweden
channelling of liability in, 211,
216-17
contract law
railways and railway accidents,
192
road traffic and road traffic
accidents, 216
contributory negligence
railways and railway accidents,
194
road traffic and road traffic
accidents, 205, 206, 208, 212,
222-5
fault liability
railways and railway accidents,
192
road traffic and road traffic
accidents, 203, 205, 206, 209,
211,213,219-20
French traffic law, influence on, 65
insurance against road traffic
accidents
Bill of 1938, comprehensive
proposals of, 205-6
collisions between trains and
motor vehicles, 198
compulsory insurance
requirements, 204, 211,
213-14
independence of insurance
system, 212
no-fault insurance scheme, 8n. 7,
205,210-11
non-exclusivity of regime, 215-17
Scandinavian tort law reform and,
207
transmission of liability to
insurance, 212-13
international influences on, 191,
194-5, 203, 210, 227
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negligence in railway
accidents, 192
no-fault insurance scheme, 8n. 7,
205,210-11
railways and railway accidents, 190
collisions with motor vehicles,
195, 198, 222
consolidation of legislation on,
195-8
contract law and, 192
contributory negligence, 194
definition of railway, 192, 196
direct suits against employees
causing damages, 190, 193
employees, responsibility for
injuries of, 193
fault liability, 192
first legislation regarding, 191-3
negligence, 192
non-passengers, 194, 196, 197
passengers, defining, 195, 197
rail operations requirement,
192, 194,
regulatory requirements, 192
stowaways and free-riders, 197
strict liability, international con-
vention leading to, 194-5
tort law covering assessment of
damages, 198
vicarious liability for, 4, 191
workers’ compensation for
employees, 195
recourse action in road traffic
accidents, 225-6
regulatory requirements for
railways, 192
road traffic and road traffic
accidents, 226-7
Bill of 1957, 207-10
collisions with trains, 195, 198,
222
contract law, 216
contributory negligence, 205, 206,
208,212,222-5
damages, concept of, 215-17
fault liability, 203, 205, 206, 209
211, 213,219-20
historical background to
legislation on, 203-6

insurance. personal injury claims,
217-19,222-4
property damage, 211, 213,
219-22,224
recourse action, 225-6
state compensation fund for
accidents involving, 7
Strahl, contributions of,
8n.7, 10, 206-7,
208-9, 226
strict liability, 203, 204, 208-9,
211, 219-21
suicide, 223
TDA see under Swedish statute
law
tort law, 203, 204, 206-7, 212, 215
vicarious liability, 203
strict liability
railways and railway accidents,
194-5
road traffic and road trafhc
accidents, 203, 204, 208-9,
211, 219-21
tort law
collaborative Scandinavian tort
law reform, 206-7
DA and TDA transforming, 205
Penal Code, incorporation in,
191n. 1
railway damages, assessment of,
198
road traffic accidents, 203, 204,
206-7,212,215
road traffic damages, concept of,
215-17
vicarious liability in
for railway accidents, 4, 191
road traffic and road traffic
accidents, 203
Swedish statute law
Act (on traffic accident liability) of
1906, 203
Act (on traffic accident liability) of
1916, 204
Act on Vehicle Insurance of 1929,
203,208
Act on Insurance for
Occupational Injuries
1954, 195
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Swedish statute law (cont.)
Act on the Liability of the Railway
when Carrying Passengers
1976, 194-5
Act on Carriage by Rail 1985, 197
Damages Act (DA) 1972, 205, 210,
211, 215, 216
Nuclear Liability Act of 1968, 211
Product Liability Act, 225
Railway Liability Act 1886, 191-3,
194,197, 199n. 44
Trafikskadelagen (Traffic Damage
Actor TDA) 1975, 210-14,
227
collisions with trains under, 195,
222
comprehensiveness
of, 214
damages, concept of, 215-17
personal injury claims under,
217-19
preparation and promulgation of,
210-11
property damages claims under,
219-22
provisions of, 211
recourse action under, 225
replacement of Acts of 1916 and
1929 by, 204
tort law rules and principles, basis
in, 215

tort law
England and Wales, railway
accidents in, 17-19
in Germany
development of, 75
road traffic accidents initially
handled under, 92
Netherlands, general liability
provisions and railway
accidents in, 116, 118
in Norway, 198
in Scandinavia
collaborative tort reform, 206-7
late development of, 190, 202
in Spain see under Spain
in Sweden see under Sweden

INDEX

traffic liability
international influences on
development of, 10-11
railways. See railways and railway
accidents
road traffic. See road traffic and road
traffic accidents
trains. See railways and railway
accidents
Trendel, Ludwig, 107
trespassers on railways
in England and Wales, 13, 30, 31n. 102
in Spain, 172-3
Sweden, stowaways and free-riders
in, 197
Tunc, André, 8n. 7, 10, 65, 148

United Kingdom. See England and
Wales
United States
Columbia Plan, US, 107
European traffic law, influence on,
11, 65
no-fault insurance in, 107, 210
Scandinavia, influence on, 203, 210,
227
Tunc influenced by stay in, 8n. 7

van Dam, Cees, 112
van Doorn, Willem Th. C., 118
van Haeften, Dutry, 118
van Maanen, Gerrit, 112
van Rees, Richard, 118
van Wassenaer van Catwijck, Otto,
145, 147-8
vicarious liability (respondeat superior)
in England and Wales
railway accidents, 25, 25n. 66
road traffic accidents, 48
in Germany
railway accidents, 78-9, 80
road traffic accidents, 92, 94
Netherlands, railway accidents in,
117-49
railways and railway accidents
continuity of principles in
response to, 3
in England and Wales, 25, 25n. 66
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in Germany, 78-9, 80
in Netherlands, 117-49
problems associated with, 2
in Spain, 153
in Sweden, 4, 191
Sweden, development of doctrine
in, 4
road traffic and road traffic accidents
in England and Wales, 48
in Germany, 92, 94
Spain, owner liability in, 185-7
in Sweden, 203
in Roman law, 79
in Spain, 153, 185-7
in Sweden
for railway accidents, 4, 191
road traffic and road traffic
accidents, 203

vis maior. See force majeure; see under

Germany

vis minor in Germany, 80

von Bismark, Otto, 88

von Savigny, Friedrich
Carl, 76, 81, 129

Wales. See England
and Wales
Warsaw, Treaty of, 125, 125n. 48
workers’ compensation for railway
employees
Bismark’s system of, 88
established legal concepts, based
on, 4
no-fault insurance scheme
proposal in Germany
modelled on, 107
in Sweden, 195
wrongful death claims on railway
accidents in Netherlands,
122,123,129
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