
  Cases arising from disputes between neighbours (what English law would 
describe in terms of the law of nuisance) fall towards the edge of the law 
of tort, on its boundary with the law of property. Th ey, therefore, pro-
vide a good example of how the categorisation of a case can aff ect the 
liability rule: tort law is typically concerned with fault, property law 
with strict liability. Th e aim of this book is to examine the importance 
of these  category shift s, as well as the extent to which statutory interven-
tions, planning control and the like have had an impact on the analysis of 
 tortious liability. 

 j ames  g ordley  is Shannon Cecil Turner Professor of Jurisprudence at 
the University of California, Berkeley.   

   T H E  D E V E L O P M E N T  O F  L I A B I L I T Y 
B E T W E E N  N E I G H B O U R S 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-47563-2 - The Development of Liability Between Neighbours: Volume 2
Edited by James Gordley
Frontmatter
More information

http://www.cambridge.org/9781107475632
http://www.cambridge.org
http://www.cambridge.org


  comparative studies in the development 
of the law of torts in europe 

  Series editors 
    John   Bell    and    David   Ibbetson        

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-47563-2 - The Development of Liability Between Neighbours: Volume 2
Edited by James Gordley
Frontmatter
More information

http://www.cambridge.org/9781107475632
http://www.cambridge.org
http://www.cambridge.org


T H E  D E V E L O P M E N T  O F 
L I A B I L I T Y  B E T W E E N 

N E I G H B O U R S 

Volume 2

Edited by

    J A M E S    G O R D L E Y  
  Comparative Studies in the Development of 

the Law of Torts in Europe   

   

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-47563-2 - The Development of Liability Between Neighbours: Volume 2
Edited by James Gordley
Frontmatter
More information

http://www.cambridge.org/9781107475632
http://www.cambridge.org
http://www.cambridge.org


University Printing House, Cambridge cb2 8bs, United Kingdom

Cambridge University Press is part of the University of Cambridge. 

It furthers the University’s mission by disseminating knowledge in the pursuit of  
education, learning and research at the highest international levels of excellence.

www.cambridge.org  
Information on this title: www.cambridge.org/9780521199537

© Cambridge University Press 2010

This publication is in copyright. Subject to statutory exception  
and to the provisions of relevant collective licensing agreements,  
no reproduction of any part may take place without the written  

permission of Cambridge University Press.

First published 2010
First paperback edition 2014 

A catalogue record for this publication is available from the British Library

Library of Congress Cataloguing in Publication data
Gordley, James.

The development of liability between neighbours / Jim Gordley.
p.    cm. – (Comparative studies in the development of the law of torts in Europe ; v. 4)

ISBN 978-0-521-19953-7 (hardback)   1.   Adjoining landowners–Europe.
2.   Premises liability–Europe.   3.  Nuisances–Europe.  4.   Boundaries (Estates)–Europe.

I.  Title.   II.   Series.
KJC1337.G67 2009

346.403’6–dc22
2009009024

isbn  978-0-521-76766-8  Hardback  
isbn  978-1-107-47563-2  Paperback 

Harback only available as:
ISBN 978-0-521-19953-7 6-volume set hardback

Cambridge University Press has no responsibility for the persistence or accuracy 
of URLs for external or third-party internet websites referred to in this publication,  

and does not guarantee that any content on such websites is, or will remain, 
accurate or appropriate.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-47563-2 - The Development of Liability Between Neighbours: Volume 2
Edited by James Gordley
Frontmatter
More information

http://www.cambridge.org/9781107475632
http://www.cambridge.org
http://www.cambridge.org


v

  C O N T E N T S   

   Series editors’ preface   page vii
  List of abbreviations     ix

     1     Disturbances among neighbours : an introduction 1
 Ja m es G or dley  

     2     Relationships between neighbours: 
England and Wales 1850–2000  29
dr  Pau l a Gil ik er  

     3     Disturbances among neighbours in French law  65
 Ja m es G or dley  

     4     Disturbances between neighbours 
in Germany 1850–2000  87
 A n dr eas Thier  

     5     Fault liability between neighbours in 
the Netherlands 1850–2000  107
 A .  J .  V er hei j  

     6     Neighbourhood liability in Scotland 1850–2000  132
 G or don d. l. Ca m eron  

     7     Relations between neighbours in 
Spanish law 1850–2000  173
 A n iceto M asfer r er    

Appendix:   code provisions   205
Index    212

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-47563-2 - The Development of Liability Between Neighbours: Volume 2
Edited by James Gordley
Frontmatter
More information

http://www.cambridge.org/9781107475632
http://www.cambridge.org
http://www.cambridge.org


www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-47563-2 - The Development of Liability Between Neighbours: Volume 2
Edited by James Gordley
Frontmatter
More information

http://www.cambridge.org/9781107475632
http://www.cambridge.org
http://www.cambridge.org


vii

  S E R I E S  E D I T O R S ’  P R E F A C E 

  Th e European Legal Development series has arisen from a project funded 
by the AHRC from January 2005 until February 2008. 

 Th e aim of the project as a whole was to examine the nature of legal 
development in Western Europe since 1850, focusing sharply on liability 
for fault. Behind this there is a more abstract purpose, to attempt to cast 
some light on the factors which have infl uenced the way in which the law 
has changed over this period. Legal historians have looked at the general 
question, usually focusing on the rather facile distinction between the 
English common law and continental European legal systems. Th ough 
rooted in the sources, these works have been marred by a somewhat 
unsophisticated methodology and an inevitably selective use of evidence. 
Comparative lawyers have developed far more sophisticated methodolo-
gies, but their theoretical perspectives have too oft en borne little relation 
to empirical data. Over the last twenty years, tort lawyers have looked 
at the same types of question; but their analysis has invariably been at a 
high level of generality and has rarely looked at the historical component. 
By bringing together experts with diff erent disciplinary backgrounds – 
comparative lawyers and legal historians, all with an understanding of 
modern tort law in their own systems – and getting them to work col-
laboratively, we have aimed to produce a more nuanced comparative legal 
history, and one which is theoretically better informed. 

 Th e topic of legal development is broad and, to make it manageable, we 
have undertaken a programme of work which has built up from a number 
of case studies and has moved towards a more general analysis and con-
clusions. Although we have been concerned with the development of the 
law, and although many of those involved in the project have been law-
yers, we have also been concerned to include and benefi t from the insights 
of historians and scholars in other disciplines. 

 Liability for fault between 1850 and 2000 has been our major area of 
study. Around 1850, there were many similarities in approaches to liability 
for fault across the legal systems of Western Europe. But since then, there 
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viii Ser ies  editors’  pr eface

has been signifi cant divergence. Our method has been fi rst to chart the 
changes and then to seek the explanations for what happened. Although 
there have been many changes in tort and delict laws over the period, the 
idea of liability for fault remains central to private law approaches to the 
compensation of victims of harms caused by the actions of others. 

 As a fi rst stage, the project worked on six case studies which illustrate 
the general theme of liability for fault and its development within the 
period:

    legal doctrine  
   medical liability  
   product liability  
   relations between neighbours  
   technological change  
   traffi  c and railways   

Th is research involved scholars from a range of countries, in partic-
ular, England and Scotland, Spain, the Netherlands, Germany, France, 
Sweden, Austria and Italy. Each working group drew on the expertise of 
both senior and more junior scholars familiar with diff erent European 
legal systems, and contained a mixture of comparative lawyers and legal 
historians. 

 A second stage has involved further groups examining a number of 
salient factors in legal development. Th e topics covered at this stage are:

    institutions and professions  
   social and political ideas  
   the economy (including the impact of insurance)  
    A fi nal strand to the work is an overview book.    

 Th is book, edited by James Gordley, provides us with a good example of 
the benefi ts of this approach. We gain a clear insight into the way in which 
a well-established area of tort liability was adapted to changes in soci-
ety and in the economy. Th e topic also reveals the extent to which legal 
change occurred not in tort law, but through an increase in state regula-
tory law and through private regulation. Th e factors for legal development 
identifi ed in this book are ones which will be developed in later volumes. 

    John   Bell   
   David   Ibbetson     
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