
   T H E  D E V E L O P M E N T 
O F  P R O D U C T  L I A B I L I T Y 

  Mass production and changes in distribution chains have severely 
restricted the power of the seller and the buyer to use their own skill and 
judgement. As a result, ‘product liability’ has developed into a distinct 
area of legal regulation. Traditional legal techniques, such as the war-
ranty against latent defects in contract and fault in tort, proved inad-
equate safeguards. Th is examination of Western European legal systems 
combines legal history and comparative law to demonstrate how the law 
has adapted to meet these new conditions. 

  s i mon w h it ta k er  is Professor of European Comparative Law at the 
Faculty of Law, University of Oxford, and Fellow of St John’s College, 
Oxford.    
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  S E R I E S  E D I T O R S ’  P R E F A C E 
  
  

 Th e European Legal Development series has arisen from a project funded 
by the Arts & Humanities Research Council (AHRC) from January 2005 
until February 2008. 

 Th e aim of the project as a whole was to examine the nature of legal 
development in Western Europe since 1850, focusing sharply on liabil-
ity for fault. Behind this, there is a more abstract purpose: to attempt 
to cast some light on the factors that have infl uenced the way in which 
the law has changed over this period. Legal historians have looked at 
the general question, usually focusing on the rather facile distinction 
between the English common law and continental European legal 
 systems. Th ough rooted in the sources, these works have been marred 
by a somewhat unsophisticated methodology and an inevitably selective 
use of evidence. Comparative lawyers have developed far more sophis-
ticated methodologies, but their theoretical perspectives have too oft en 
borne little relation to empirical data. Over the last twenty years, tort 
lawyers have looked at the same types of question, but their analysis 
has invariably been at a high level of generality, and has rarely looked at 
the historical component. By bringing together experts with diff erent 
 disciplinary backgrounds – comparative lawyers and legal historians, 
all with an understanding of modern tort law in their own systems – 
and getting them to work collaboratively, we have aimed to produce a 
more nuanced comparative legal history, and one that is theoretically 
better informed. 

 Th e topic of legal development is broad; to make it manageable, we have 
undertaken a programme of work that has built up from a number of 
case studies and has moved towards a more general analysis and conclu-
sion. Although we have been concerned with the development of the law, 
and although many of those involved in the project have been lawyers, 
we have also been concerned to include and benefi t from the insights of 
historians and scholars in other disciplines. 
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viii Ser ies  editors’  pr eface

 Liability for fault between 1850 to 2000 has been our major area of study. 
Around 1850, there were many similarities in approaches to liability for 
fault across the legal systems of Western Europe. But since then, there 
has been signifi cant divergence. Our method has been fi rst to chart the 
changes and then to seek the explanations for what happened. Although 
there have been many changes in tort and delict laws over the period, the 
idea of liability for fault remains central to private law approaches to 
the compensation of victims of harms caused by the actions of others. 

 As a fi rst stage, the project worked on six case studies that illustrate the 
general theme of liability for fault and its development within the period:

   • legal doctrine  
•   medical liability  
  • product liability  
  • relations between neighbours  
•   technological change  
•   traffi  c and railways.    

 Th is research involved scholars from a range of countries, in particu-
lar England and Scotland, Spain, the Netherlands, Germany, France, 
Sweden, Austria and Italy. Each working group drew on the expertise of 
both senior and more junior scholars familiar with diff erent European 
legal systems, and contained a mixture of comparative lawyers and legal 
historians. 

 A second stage has involved further groups examining a number of 
salient factors in legal development. Th e topics covered at this stage are:

   • institutions and professions  
•   social and political ideas  
•   the economy (including the impact of insurance).    

 A fi nal strand to the work is an overview book. 
 Th is book, edited by Simon Whittaker, provides us with a good  example 

of the benefi ts of this approach. We gain a clear insight into the way in 
which a relatively new area of tortious liability arose, and also the interac-
tions between legal systems in a growing Western economy, an interaction 
not confi ned to Europe. Th e factors for legal development identifi ed in 
this book are ones that will be developed in later volumes. 

    John   Bell    and    David   Ibbetson     
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