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differénd, 50
disclaimed claim, 13, 93, 183
discretion, 27–28, 141
discrimination, 18, 28–29, 133–137, 139, 144–147,

150, 152, 154, 184
and disappearance, 136
and freedom, 139
and hiding, 18, 133, 136, 146, 152–153,
184

and human dignity, 155
and immutable characteristics, 18, 133, 135,
146–148, 150–151, 154

and protodiscrimination, 152
and rebellion, 153
and self-denial, 18, 133, 144, 146
and self-repair, 18, 133, 135, 143–145, 148–149,
152, 184

and unequal treatment, 144
as inherently irrational, 138
behavioral, 145
discriminating against everyone
equally, 148

entrenched patterns of, 154
indirect, 146
internal obstacles, 148
on the grounds of race, 154
participation of victims of, 153
perpetrator, 145
prohibited grounds of, 153–154, 184
protection from, 18, 133, 135, 147–148
systemic, 145–146
wrong of, 135–136

distributive justice, 172
diversity, 154
Dixie Chicks, 149
dualism in legal thought, 16
Duarte d’Almeida, Luı́s, 59–60, 62
ducking, 42, 71, 136, 184
duress, 127, 162, 178
Duxbury, Neil, 162, 164–166
Dworkin, Ronald, 4, 20–23, 25, 33–36, 38–39,

42, 46, 48, 68, 70–71, 76, 80, 99, 111–112,
123, 130, 147, 175

Index 199

www.cambridge.org/9781107198012
www.cambridge.org


Cambridge University Press
978-1-107-19801-2 — The Legal Relation
Alexander Somek 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

economic power, 18, 156, 161–163, 167–170
and alienation, 173
as point of economic activity, 169
dependent on private property and freedom

of contract, 161
hard, 163–164, 166
its coercive force resides in the situation,

179

maximization of, 169
normative baseline, 164
root cause of alienation, 167
soft, 163, 166
struggles over, 167, 170, 179
superseded by common control, 180

economic rationality, 147
efficacy, 58, 66, 84
emergence of the positive form of recognition.

See sources of law, and forms of
recognition

Emerson, Ralph Waldo, 98
empowerment, 66, 146, 179
endorsement of law, 54, 83, 95–97, 99
endorsement of options, 140–141
Engels, Friedrich, 39
Epstein, Richard, 139
equal freedom, 133, 148
equal rights, 18
equality of application, 104
equality principle, 18, 129, 133–134
and arbitrariness, 135
and human dignity, 134
and reciprocity, 184
and systematic legal knowledge, 15, 98
as protection from discrimination, 18, 134

essentialism. See alienation, and essentialism
Esser, Joseph, 27
estrangement, moral, 150
ethical outlook (Kierkegaard), 174, 176–177
evaluative outlook: and coercion, 164
evaluative outlook, 9, 115, 118–119, 123
evil, 6, 18, 50, 108, 110, 113–114, 127, 156,

166–167, 177
lesser, 127–128, 162–164, 166–167, 179
residing in the situation, 166

exclusionary reasons for action. See reasons for
action, exclusionary

existentialism, 94, 157
explanation, 6, 47, 54, 67, 76, 80, 110, 114–115,

118, 183
Explicability, 8–9, 13–15, 125, 133, 182–183
of action, 8, 112, 133, 182

explication. See explicability
external perspective, 37, 77, 101
external point of view, 40, 58–59, 75
extortion, 164, 182
extralegal factors, 28–31

Feuerbach, Ludwig, 170
Fichte, Johann Gottlieb, xii, 92, 127–128,

176, 178
fiction, 5
fiction (Vaihinger), 55
fiction of a duty, 55
finality, 102
Fine, Michelle, 71
Finnis, John, 3, 58
Fish, Stanley, 4, 27
followership, 50, 54
form of life, 115–116, 153
form of recognition. See sources of law
Frank, Jerome, 81
Frankfurt, Harry, 179
Free Law Movement, 27, 81
freedom, 5, 18–19, 108–109, 112, 114, 120, 123, 129,

133, 137, 139, 141, 144, 151, 153, 156–157, 161,
165, 167, 170, 181, 184

and discrimination, 143–144
and equality, 134, 143
and identification, 140
and lack of resources, 139
and value of options, 139
as a common achievement, 180
as self-determination, 134, 138–139
formal, 137, 139–140, 181
in a Hayekian sense, 138
individual, 181, 185
inner, 16
legal, 156
of choice, 134, 137–139, 142, 145, 152,

182

of contract, 156
of religion, 151
social. See social freedom
substantive, 182
to be who one is, 141
true, 148
unequal, 144
value of, 139

freedom of contract, 18, 156, 161, 167, 170
Freud, Sigmund, 2, 177
Fried, Barbara H., 162–163
Fried, Charles, 102

200 Index

www.cambridge.org/9781107198012
www.cambridge.org


Cambridge University Press
978-1-107-19801-2 — The Legal Relation
Alexander Somek 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

friendship, 54
full package of human rights, 155

Gadamer, Hans-Georg, 31–32, 74, 141
Gamm, Gerhard, 46, 141
Gardner, John, 3, 22–25, 28–29, 32–34, 36–39,

43, 45, 48–55, 94, 103, 110–111, 122
German idealism, 17, 79
God, 25, 50, 53–55, 139
Goffman, Erving, 74
going with the crowd, 41–44, 71, 100
Grand Ole Opry, 145, 149
Gratianus, 103
Green, Leslie, 23, 36
Grey, Thomas C., 102
Grundnorm, 26, 55, 86
Guinier, Lani, 71

Habermas, Jürgen, 85, 99, 116, 122, 130, 180
Haferkamp, Hans-Peter, 108
Hale, Robert, 161–167, 178
hard cases, xii, 7
Hare, R.M., 115
Harris, James W., 60, 64, 68
Hart, H.L.A., 4, 20, 22, 25–26, 32–38, 40, 42,

57–59, 64–67, 75, 79, 86, 91, 93, 101,
109–110, 118

Hart-Dworkin Debate, 33
Hart’s postscript, 34
Hayek, Friedrich August von, 138, 142, 148,

153, 172
Hegel, G.W.F., xii, 17, 46, 79, 98, 101, 114–115,

118, 123, 137–138, 140, 148, 150, 153, 174,
180–182

Heidegger, Martin, 158
Hellman, Deborah, 136
Herget, James E., 81
hermeneutics, 2, 4, 27, 32, 120, 179
Herzog, Lisa, 148
hierarchy of the legal process (Stufenbau),

28

and interdependence, 31, 90
Hill, Christopher, 83
Himma, Kenneth Einar, 34
historical contingency, 14
historical school of jurisprudence, 79
Hobbes, Thomas, 54, 80, 111–112
Hogrebe, Wolfgang, 93
holding of cases, 62, 104–105, 166
Hollerbach, Alexander, 108
Holmes, Oliver Wendell, 35, 57, 72, 81, 162

Honneth, Axel, 136, 178, 181
Horn, Christoph, 3, 117
human dignity, 81, 110–111, 133–134, 142–143,

145, 148, 153, 155, 168
and counting as someone, 136–137
thin version of, 143
violations of, 155

human flourishing, 172
human needs, 170–171, 180

and social primary goods, 172
human resources, 147, 161, 167–168, 179
hypothetical judgment, 26

idealizations, xi, 2, 16, 25–26, 43–45, 56, 65,
67

unnecessary, 16
identification, 53
immutable characteristics. See discrimination,

immutable characteristics
imperative, 26
imperative theory of law, 25
inalienability, 18, 133, 150, 153
indefinite conversation, 131
indeterminacy, 17, 24, 27, 40, 46, 101, 116–117
individual endowments, 147
individual responsibility to adjust to market

demand, 146
injustice, 54
insufficient reasons, 14, 97, 122
integration of society, 2
intellectual intuition, 92
interdependence, 153, 160, 170, 173, 178, 185
internal attitude. See internal point of view
internal perspective. See internal point of view
internal point of view, 37, 39–43, 45, 57–59,

74–75
invasion by the external point of view, 77
social dimension, 43–44
substantive dimension, 43–45

internal statements, 41, 57–61, 67–69, 71–72,
75–77, 84, 87, 94, 106

interpretation of legal practice, 76
intuition, 19, 94

sociological, 67
ironic disruption, 154
irony, xii, 18, 20–21, 72–74, 78, 122, 175, 184

and authoritarian societies, 74
and interpretation of works, 129
and parabasis, 74
and reversal, 73
and symbolic detachment, 76

Index 201

www.cambridge.org/9781107198012
www.cambridge.org


Cambridge University Press
978-1-107-19801-2 — The Legal Relation
Alexander Somek 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

irony (cont.)
and symbolic victory, 73, 75, 130–131
bitter, 17, 57, 80, 132, 144, 184
elusiveness, 72–73
performative success, 73
romantic, 131
serene, 15, 80, 108, 128, 130–131, 184

Isaac, 50

Jaeggi, Rahel, 144, 151–152, 158
Jhering, Rudolph von, 26, 100
judgment, xi, 3, 5–6, 18–19, 29, 33, 37, 47, 50–51,

54–55, 62–63, 71, 90, 109, 111, 114–119, 121,
124, 165

surrender of, 110, 125
suspension of, 5

judicial rulings, 90
jurigenesis, 99
jurisprudence
purpose of, xii, 17, 25, 34, 61, 64, 67,

79, 81

Kant, Immanuel, 3, 37, 55, 59, 113, 115–117, 129,
149, 174, 176, 178

Kelsen, Hans, xi, 3, 16–17, 22, 24–28, 31–36, 55,
57–59, 61–67, 77, 79, 86, 89

kenosis, 92, 95
Khurana, Thomas, 176
Kierkegaard, Soren, 19, 50, 52, 113, 149, 156,

174–179
Kirchmann, Julius Hermann von, 106
Kletzer, Christoph, 80, 92
knowledge as a social fact, 10
knowledge in the state of revocation, 12
Korsgaard, Christine, 113, 117, 120, 140–143,

148–149, 154, 165, 175
Kosch, Michelle, 113, 149, 174–177
Kramer, Matthew H., iv, 33–34, 66
Kripke, Saul A., 43

labor, 139, 159–161, 167, 171, 180
as an expression of life, 160, 171
situation of, 160

Lachenmann, Helmut, 145–146, 149,
152–153

Lafont, Cristina, 120, 130
Langdell, Christopher Columbus, 102
late capitalism, 33
late legal positivism. See legal positivism, late
law, 92
and freedom of choice, 108–109, 114

and immorality, 128
and morality, 3, 18–19, 23, 26, 29, 32–33, 35,

40, 47–49, 51, 54, 56, 61–65, 68, 70, 74, 77,
108–110, 112, 129, 131, 174, 178

application of, 27, 29–31
as a command, 13–14, 58, 86
as a social fact, 25
as a system, 98
as a whole, 91–93, 96, 98–100, 103–104,

106–107
as an expression of human will, 25
as an imperative, 62
as in and of itself historical, 135
as prediction of court behavior, 63
breaches of, 63–64
creation of, 27, 29–30
in a permanent state of reproduction, 32
intuition of (custom), 15
literalness of, 13
objectivity of, 88–89, 92–93, 95, 98, 100,

106

origin of, 93–94
rationalization of, 99
reaching out beyond itself, 134
self-obfuscation of, 25
shared intuitions of, 94
subjectivity of, 88–89, 91–93, 98, 101, 107
synthesis of legal application and law

creation, 32
systematic elaboration of, 80–81

law as integrity, 20, 58, 75, 141
law professors, 1, 43, 75
law-application, 27, 29, 31
law-creating social facts, 17, See sources of law
law-creation, 27–29, 31
Lear, Jonathan, 141, 154
legal act (Kelsen), 27
legal constructivism, xi, xii, 16, 19, 25, 27, 32, 35,

56, 182
negative task, 26
positive task, 25–26

legal expertise, 1–2, 65
legal formalism, 81
legal interpretation, 2, 14, 24, 27–32, 39–40,

45, 76, 78–79, 100, 111–112, 120, 130,
174

legal knowledge, xi, 1–4, 6–7, 12, 14, 17, 19,
21–22, 24–25, 44–45, 56–57, 62, 65, 69–70,
74, 78–80, 82, 85–86, 89, 93, 96–100, 104,
106, 183

and common law, 105

202 Index

www.cambridge.org/9781107198012
www.cambridge.org


Cambridge University Press
978-1-107-19801-2 — The Legal Relation
Alexander Somek 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

and endorsement of law, 96
and existence of legal systems, 84
and pure form of knowing the law, 92
and social power, 45
as a social fact, 85
as a source of law, 91
as objective activity, 92–93
as self-knowledge, 87–89, 91
common law as imperfect version of, 83
distortion by money and power, 86
genuine common law not a form of, 102
obliteration of, 103
process of, 107
self-reflection of, 35
symptoms, 22
systematic, 17
teleology of, 96
unenlightened, 23

legal man, 17, 57, 60–61, 68–72, 75
and playacting, 71, 77
as avatar of Kelsen’s reconstructed legal
norm, 65

as revenant of the moral man, 67–68
conventionalist understanding of, 57, 69–70,
74–75, 77

normative conceptions thereof, 77
legal obligation, 11, 36, 42, 48

and coercion, 127
legal officials, 29–30, 33, 36, 38, 40, 42, 59, 63,

65, 72
legal person, 16
legal positivism, xi, xii, 2–4, 6–7, 16–17, 19–20,

22–27, 29–30, 32–36, 45, 48, 56–58, 64–65,
67, 69, 77–79, 88–89, 91, 182

and descriptive accuracy, 25, 56
Anglo-American, xi
demystification of law, 22
descriptive dimension, 27
exclusive, 80
inclusive, 36, 48
its critical edge, 16, 22–23, 64–65
late, 5, 22, 32–35, 47, 56
separability of law and morality, 22,
109

soft. See legal positivism, inclusive
varieties of, 28

legal powers, 28, 55, 65–66, 85
legal profession, 57, 71
legal relation, xi, xii, 7, 9–12, 14, 16–19,

26, 35, 56, 80, 108, 114, 121–125, 127–128,
131, 134, 137, 156–157, 174, 182–184

and abstract persons, 123, 137, 156–157,
167, 170

and being a stranger, 16
and coercion, 128
and external freedom, 114
and moral reasoning, 129
and morality growing beyond itself, 129
and politics, 125
and presence in the social world, 182
and property-owning persons, 161
and Puchta’s puzzle, 128
and realization of the ends of others,
126

as morality growing beyond itself, 108
authority of rights, 125
beyond, 177
casts us as choosers, 133, 137, 182
emergence, 121
internal, 122
possibilty of, 114
three ideas, 133
transcendence of morality, 123

legal sanctions, 63, 128, 157
legal scholarship, 14–16, 22, 84, 97, 99–100,

130

as a source of law, 97–98
interdisciplinary, 105
systematic, 15, 17, 92, 98, 100–101, 104,
106

legal science, 81–84, 87, 98–99, 101–102,
104–107

and common law, 82, 102
as a source of law, 82, 91
as self-knowledge of the law, 82
legislative memory, 101
pure, 62
transformation of cases into classificatory
schemes, 101

legal statements, 60, 67, 69, 72, 75, 77–78, 87
legal system, xii, 1, 4, 17, 19, 23–24, 31, 33, 36, 38,

42, 44, 58–60, 65–67, 69–70, 78, 84–85, 88,
93, 100, 103, 105, 129

legal validity, 12, 16, 22–23, 26, 33, 35–36, 47,
85, 88

and moral merit, 13, 22–24, 28, 56
criteria thereof, 23
moral criteria of, 33, 35

legality, 10, 36, 38, 61
and irony, xii, 57, 75
and the legal relation, 126
in Kant’s philosophy, 10, 59

Index 203

www.cambridge.org/9781107198012
www.cambridge.org


Cambridge University Press
978-1-107-19801-2 — The Legal Relation
Alexander Somek 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

legislation, 3, 7, 11, 13–15, 17, 28, 30, 43, 83, 90,
96–99, 101, 104, 106–107, 172

legislature, 3, 28, 30, 90, 97, 164
Leiter, Brian, 22, 26, 33–34
Lenin, Vladimir Ilyich, 142
Levellers, 83
libertarianism, 66
life projects, 18, 133, 148
linguistic conventions, 30
literary theory, 27
litigation, 102
Llewellyn, Karl, 33
Locke, John, 3, 136
Lohmann, Georg, 167, 169
Löwith, Karl, 174
Luhmann, Niklas, 23, 32, 40, 103, 118
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