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MISUSE OF MARKET POWER

Laws prohibiting unilateral anticompetitive conduct have been the subject of vigorous
international debate for decades, as policymakers, antitrust scholars and agencies con-
tinue to disagree over how best to regulate the market conduct of a single firm with
substantial market power. Katharine Kemp describes the controversy over Australia’s
misuse of market power law in recent years, which has mirrored the international debate
in this sphere and culminated in the fundamental reform of the misuse of market power
prohibition under the Competition and Consumer Act zo10 (Cth) in 2017. Misuse of
Market Power: Rationale and Reform explains Australia’s new misuse of market power
law, which adopts an ‘effects-based test’ for unilateral conduct and makes a comparative
analysis between Australian tests for unilateral anticompetitive conduct and tests from the
US and the EU. This text also illuminates the frequently mentioned, but little under-
stood, concept of ‘purpose” and its role in framing unilateral conduct standards.

DR KATHARINE KEMP is a Lecturer at the Faculty of Law, University of New South
Wales, Sydney. Her expertise is in the area of competition and consumer law, particu-
larly comparative competition law and unilateral anticompetitive conduct. She has
published in these areas for over a decade, including the loose-leaf, Competition Law
of South Africa (2005—present) with PJ Sutherland, and numerous peer-reviewed journal
articles.
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Foreword

Around the world there is a growing evidence of and much commentary about
public mistrust in large and powerful institutions. Headlining such accounts are
often references to big corporates, not least those in the tech sector. This is so despite
the fact that the likes of Google, Amazon, Apple and others of their ilk have had a
positive, transformative impact on many aspects of our lives.

What troubles us about power? In particular, why do we baulk at market power
and the conduct of businesses that possess or have earned it? Even more particularly,
what should our policymakers, politicians and enforcement agencies do to assuage
our concerns?

These are not new questions. They have lain at the heart of laws directed at
anticompetitive unilateral conduct laws for over a century at least. Yet questions
regarding the ‘correct’ definition of the economic, social and political problems
associated with market power have attracted enduring debate within and across
jurisdictions, and consensus as to the ‘appropriate” legal response appears elusive as
ever.

It is in this setting that Misuse of Market Power: Rationale and Reform enters the
fray — a courageous step by the author given the amount of ink that has been spilt on
the topic by so many before her.

The immediate impetus for the book could be seen as the amendments made to
Australian misuse of market power law in 2017, a development that those close to the
debate might well describe as ‘historic’. The amendments replace former elements
of the law relating to the taking advantage of substantial market power and the
subjective purpose of the firm in question with a broad test concerned with whether
a purpose, effect or likely effect of substantially lessening competition may be
established.

To say that the proposed adoption of the so-called ‘effects test’ attracted contro-
versy would be an understatement. It was a proposal that had been the subject of no
less than fourteen previous reviews over more than forty years and divided lawyers,

X1
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xii Foreword

economists, business people and politicians. For its proponents and possibly even
some of its opponents, the long-awaited passage of these amendments would have
come as a huge relief, the only challenge now remaining (and a not insignificant
one) being to work out just what it means.

This book will be an indispensable resource in that endeavour. Not least it will
serve as a salient reminder to those interpreting and applying the new law of the
need to be vigilant in undertaking such tasks with an unwavering eye on the
objectives in regulating unilateral conduct. It will also provide ready access to an
extensive review and careful critique of the statutory and jurisprudential history of
the misuse of market power rules in Australia. Invoking the wisdom of Winston
Churchill: ‘those that fail to learn from history are doomed to repeat it’.

But this work will not just be of interest and substantial benefit to the Australian
competition law community. And it is so much more than a timely aid to statutory
interpretation of an amended law in a single jurisdiction. The book goes beyond
these important contributions in at least three respects.

First, it proposes a holistic framework for evaluating legal tests for unilateral
conduct — a framework that will be readily applicable in every jurisdiction regulating
such conduct. The framework identifies four standards against which such tests
should be assessed: their error costs, certainty, administrability and legitimacy. Too
often, scholarship in this field focuses on attempting to measure the accuracy with
which various approaches or methods identify conduct that is harmful to the
competitive process or ultimately to consumer welfare. Kemp evades that criticism.
As she aptly observes, ‘there is no benefit in having a test that perfectly describes
harmful unilateral conduct if it can only be accurately applied by a Nobel Prize
winner'.

Second, the author provides an insightful categorization of the various liability
tests that have waxed and waned in the law of the two antitrust giants — the United
States and Furope — over decades. She distinguishes for this purpose between profit-
focused tests and effects-based tests and undertakes a sophisticated examination of
the ways in which these approaches have been formulated by courts and enforce-
ment agencies, while at the same time submitting them to scrutiny from the
perspective of each of her evaluative criteria.

Third, and perhaps most significantly, the book makes a fresh contribution to the
seemingly inexhaustible discourse on this topic. While most commentary has set out
to distinguish major approaches to characterizing exclusionary conduct, Kemp does
just the opposite. Instead, she argues that despite apparent differences between
jurisdictional methods, in fact a ‘common thread’ is discernible. There is a unifying
theme, an implicit norm, at work here, namely that ‘a firm should not engage in
conduct that has the purpose, objectively assessed, of creating, protecting or enhan-
cing monopoly power by suppressing rivalry without creating proportionate benefits
for the competitive process, having regard to the interests of consumers’. It is this
theme or norm, she cogently argues that not only best fits with the underlying
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rationale for unilateral conduct regulation but also fulfils the criteria of reducing
error cost and facilitating certainty and administrability.

Kemp acknowledges that given entrenched institutional contexts and path
dependencies, it is unlikely that her proposed ‘objective anticompetitive purpose’
test will find its way soon, if ever, into express changes in the law, whether in the
USA, Europe, Australia or elsewhere. However, having regard to recent Australian
events — if not also the shifts in the law in other places, which her scholarship so
skilfully traces — such modesty may well prove misplaced.

This book should not just be added to the shelves of anyone anywhere who seeks
to unravel the intricacies and challenges of this crucial tenet of competition law.
It should be read from cover to cover.

Professor Caron Beaton-Wells
University of Melbourne
November 2017
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