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accountable par
compulsory withdrawal of shares and, 181
in-kind contributions exemptions and,
168-170
shares and, 163-164
accounting directives see annual accounts;
consolidated accounts
balance sheet test and, 156-158
EU accounting principles, 203-207
groups of companies, Ninth Draft Directive
on, 42-43
IAS/IFRS principles, 221-229
legal capital and, 151-153
profit distribution and, 155-161
statutory audits, 37-38
accounting regulatory committee,
establishment of, 222-223
accrual bases principles, annual accounts, 205
acquis (acquis communautaire)
cross-border insolvency and, 474-475
in European company law, 8
freedom of establishment and, 90
primary establishment and, 102
secondary establishment rights and, 110-111
acquisitions
of company shares, 171, 176-177,178-179
division by, 438
mergers and divisions using, 437-444
self-acquisition of shares, 178-183
self-subscription of shares as, 184
‘acting in concert’ concept, investor
cooperation on corporate governance
and, 255
Action Plan: European Company Law and
Corporate Governance — a Modern
Legal Framework for More Engaged
Shareholders and Sustainable Companies
(2012), 236, 241-249, 251-253,323
administrative costs of capital
comparative cost analysis results, 161
in EU Member States, 156-158
models in literature for, 160-161
in non-EU countries, 158-160

administrative organs see also board of
directors
civil liability in mergers and divisions
and, 449
committees and, 270
conflicts of interest and, 278-279
corporate governance, company law
directives on, 38-41, 246
cross-border mergers and, 112-113
cross-border transfer of seats and, 113-115
general meeting directives concerning, 299
general meetings procedures and, 306
holding company/subsidiary SE formation
and, 144-145
liability of, 284
limits on powers of, 266
merger formation, 141, 444-448
non-executive and independent directors
in, 269
preventive control of instruments by, 125
single board systems, 262-264
AEM/Edison case, 360-363
affiliated undertakings, in consolidated
accounts, 211-212
agency problems
corporate conflicts and, 4-6
corporate law debate over state competition
and, 85-87
one share, one vote principle and, 419-420
secondary establishment, right of and,
110-111
Alexandros Kefalas and Others v. Greek State
and Others, [1998], 305
American Bar Association, Committee on
Corporate Laws of, 6-7
Anabtawi, Iman, 292-293
annual accounts see also consolidated accounts;
financial statements
balance sheet presentation and layout,
194-199, 201-202
company law directives concerning, 34-37
equity method in, 216
fair value of instruments in, 207
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annual accounts (cont.)
general meeting directives concerning, 299
general principles, 189-191
IAS/IFRS standards and, 223
layouts, management report and publication,
194-203
legal capital and, 149-150, 151-153
notes relating to, 202
profit and loss layout, 199-200
publication requirements, 202-203
related party transactions noted in, 254
statutory audits of, 37-38
Texdata case and, 208-211
Tomberger case and, 218-219
Transparency Directive requirements, 395
appointment of board members, 264-266
“The Appraisal Regime of Contributions in
Kind in the Light of Amendments to the
Second EEC Directive’ (Notari), 170-171
approximation of company laws, 16-17
aquis communautaire, in European company
law, 8
Arcelor Atlantique and Lorraine and Others,
[2008], 347
Aristotelian ethic principle, equal treatment of
shareholders and, 347
Armour, John, 4-6
articles of association, single-member private
limited-liability companies, 61
assets
acquisitions by members and directors, 171
Annex III balance sheet layout of, 194-197
annual financial statements including, 34-37
as authorised capital, 162-163
company law concerning, 3-4
in consolidated accounts, 214-215
cross-border insolvency and, 453
distribution of, SUP requirements
concerning, 62
dividend distribution and net assets,
172-174
fair value measurement of, 227-228
financial assistance and protection of, 184
in financial statements, 226
in-kind contribution exemptions, 167-170
as issued and paid-up capital, 162-163
legal capital as, 149-150
mergers and divisions procedures and
transfer of, 444-445
methods of distribution, 176-177
prospectus disclosure of, 381-382
public limited liability companies, 42-43
secondary insolvency proceedings, 455-460
as subscribed capital, 162-163
transaction costs of corporate charters and,
86-87
valuation of, 78

associated undertakings, in consolidated
accounts, 211-212
asymmetric division, 442-444
Audiolux case, 265, 348-349, 375-376, 410,
411-414
Audiolux SA et al. v Groupe Bruxelles Lambert
SA (GBL) et al. and Bertelsmann AG et al.,
[2009] ECR 1-09823,411-414
audits
board of directors and, 246
committee for administration of, 272
directives concerning, 231
SCE requirements, 53
statutory audits, 37-38, 285-289
Australia, administrative costs of capital in,
158-160
authorised capital, 162-163

Bainbridge, Stephen
Anabtawi’s discussion of, 292-293
directory primacy theory of, 293-294
balance sheets
annual accounts, 189-191
consolidated accounts, 216,218-219
in consolidated accounts, 214-215
general provisions concerning, 201-202
presentation and layout, 194-199
balance sheet test, 156-158
administrative costs of capital and, 158-160
dividend distributions and, 172-174
losses, recapitalisation or liquidation,
185-187
models for, 174
bankruptcy declarations see also insolvency
cross-border insolvency and, 101-102
Basel II regulations, 155-161
BA Trustee (British ¢ American Trustee &
Finance Corp.v. Couper [1894], A.C. 399),
442-443
Bebchuk, Lucian Arye, 291, 407-408, 439
‘Bebchuk’s “Case for Increasing Shareholder
Power”: An Opposition’ (Mirvis, Rowe
and Savitt), 294-296
Belgium
civil and commercial law in, 10-13
corporate governance in, 252
Bertelsmann SE & Co. KGaA, 265
best interest principle, conflicts of interest and,
279-280
bidding procedures, Takeover Bids Directive,
399
Black, Bernard, 321-323
Blair, Margaret, 239
blocking of shares
directives against, 313
general meeting voting and participation
and, 312-313
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board neutrality rule see passivity rule
boards of directors see also management
systems
administrative costs of company law and,
161
audit committee of, 272
Bainbridge’s directory primacy theory,
293-294
committees for, 270
composition of, 246, 251-253,267-272
conflicts of interests, 277-280
distribution decisions by, 158-160, 174
fiduciary model of corporate governance
and, 235-237
independent members, 268-269
internal rules of, 265-266
legal capital reforms and, 151-153
liability of directors, 284
limits on powers of, 266

losses, recapitalisation and liquidation and,

185-187

members appointment and functions,
264-266

modernisation of, 246-247

monistic structure for, 251-253

nominations to, 271-272

non-executive and independent directors,
267-268, 269

passivity rule in takeover bids and, 423-428

pre-emptive rights to issue new shares,
332-333
registration responsibilities of, 129-130
remuneration for, 246-247, 253-254,
271-272,274-277
responsibilities of, 247
shareholder powers vs.,291-296
takeover bids and rules for, 404-405
two-tier structure for, 251-253
breakthrough rule
European harmonisation of, 421-422
ex ante defences and, 417
exceptions for golden shares, 418
general meeting resolutions and, 324
golden shares and, 353
one share, one vote principle and, 419-422
optional arrangements concerning, 429
in Takeover Bids Directive, 399, 415-422
Brudney, Victor, 439
Brussels European Council of 20, 72
buyback see repurchase of shares

Cadbury, Adrian (Sir), 235-237

Caisse d’Assurance et de Prévoyance Mutuelle
des Agriculteurs et al., [1995] ECR
1-04013,12-13

California, administrative costs of capital in,
158-160

called-up capital, Annex III balance sheet
layout for, 194-197
Canada, administrative costs of capital in,
158-160
capital see also legal capital
administrative costs of, in EU states,
156-158
administrative costs of, non-EU countries,
158-160
authorised capital, 162-163
of companies or firms, 15-16
comparative cost analysis of capital regimes,
EU/non-EU jurisdictions, 156
compulsory withdrawal of shares for
reduction of, 180-183
dividend distribution and maintenance of,
172-174
formation and maintenance rules, 29-30,
150, 151-153,162-163
general meeting decision directives on, 298,
329
TAS/IFRS standards and role of, 228-229
increase in, pre-emptive rights concerning,
332-338
issued capital, 162-163
Karella and Karellas cases, formation and
maintenance issues in, 299-303
losses, recapitalisation or liquidations and
reduction of, 185-187
new company establishment requirement,
124
paid-up capital, 162-163, 164-166
reduction of, 176-177,178-183
shared capital requirements, SUP
regulations, 62, 63-65
SCE requirements concerning, 52
SPE requirements for, 55
subscribed capital, 156-158, 162-163,
164-166
UK minimum capital requirements, 83
capital markets, stock exchange listing and
regulated markets, 367-369
Cartesio case, 96-97
Case C-104/96, Codperatieve Rabobank ‘Vecht
en Plassengebied’ BA v. Erik Aarnoud
Minderhoud, [1997] ECR 1-07211,
280-283
“The Case for Increasing Shareholder Power’
(Bebchuk), 291, 294-296
cash flow, in financial statements, 226
cash mergers, in US, 439
cash price
in mergers and divisions, 438-441
in takeover bids, 403
cash-settled derivatives, 396-397
casting votes, two-tier management
system, 261
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centre of main interests (COMI), 454, 460-461
Eurofood case and, 461-462
Interedil case, 465-466
Kornhaas case, 471-472
Rastelli case and, 467-470
summary of case law on, 474-475
Centros case, 105-106
Centros Ltd v. Erhvervs- og Selskabsstyrelsen,
[1999] ECR I-01459, 106
Charny, David A., 89
charters for businesses
corporate law debate over state competition
and, 85-87
transaction costs of market for, 86-87
Chicago School approach, equal treatment of
shareholders, 344-345
Chirelstein, Marvin A., 439
choice, domicile of, ‘citizenship’ for companies
or firms and, 13-15
‘citizenship’, for companies or firms, 13-15
civil codes
European company law and, 10-13
nationality in, 13-15
civil liability
of auditors, limits of, 288-289
of directors, 284
mergers and divisions and, 449
statutory audits and limits on, 287
Clottens, Carl, 314-315
Coates, J.,421-422
co-determination concept
corporate governance and, 241-249
employee involvement in management and,
258-259
two-tier management system, 261
Colombo, Giovanni E., 228-229
commercial codes, European company law and,
10-13
Commission of the European Communities v.
French Republic (Société Nationale EIf-
Aquitaine), [2002], 357-358
Commission of the European Communities.
Italian Republic (ENI/Telecom Italia),
355-356
Commission Regulation 2004/809/EC,
380-381
Commission Regulation 2008/1126/EC,
221-229
Commission v. Spain case, 338-340, 347,
350-352
Committee of Wise Men, 380
committees
categories of, 271-272
for management systems, 270
non-executive and independent directors on,
271-272
remuneration oversight by, 274-275

common draft terms, cross-border mergers
directives and, 33-34
Communication on Corporate Social
Responsibility of 2002, 70-71
Communication on Industrial Policy in an
Enlarged European 2002, 70-71
Community law
Cartesio case and, 96-97
Greek case law and, 305
Inspire Art case and, 107-108
for prospectuses, 385
secondary establishment rights and, 103-105
companies
definition of, 10-13
EEIG regulations and, 45-48
European ‘citizenship’ for, 13-15
groups of companies, Ninth Draft Directive
on, 42-43
participation in capital of, 15-16
uniform company law, 18-19
Company Law Action Plan
Recommendation IX.1, 69
Recommendation I1X.2, 69
company law directives
administrative costs of capital and, 161
annual and consolidated accounts, 34-37
capital formation and maintenance, 29-30
codification of, 80-81
corporate governance and, 38-41, 236
criticism of, 24
cross-border merger directive, 112-113
EEIG regulation, 45-48
EF draft regulation, 58-60
formation of company, 25-27
general directives, 20-24
on groups of companies, 42-43
High Level Group of Company Law Experts,
review of, 68-69
information disclosure, 25-27
merger and division directives, 31-34
new company formation, 121-139
Simpler Legislation for the Single Market
(SLIM) initiative concerning, 66, 67-68
simplification and modernisation of, 66
single-member formation, 27-28
SPE regulations, 55-56
statutory audits, 37-38
Company Law SLIM Working Group, 67-68
company size, accounting directives and, 191
comparable information
in annual accounts, 205, 207
in financial statements, 226-227
one share, one vote principle and, 420-421
Comparative Study of Corporate Governance
Codes, 245,291
Competitiveness Council, 71
compliance costs, in non-EU countries, 158-160
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‘comply or explain’ principle, corporate
governance and, 75-77, 242, 248-249,
251-253

‘comply or explain’ reporting, corporate
governance and, 75-77

compulsory withdrawal of shares, 180-183

general meeting directives concerning,
298-299

shareholder approval directives and, 331

voting requirements, 331

‘concession theory’, corporate governance and,
237

Conditions of Accession of Spain and the
Portuguese Republic to the European
Communities, 137-139

conflicts of interest

board of directors, 246
committee management and avoidance of,
270
financial assistance example, 277-280
general meeting directives concerning, 299
Rabobank case, 280-283
voting in general meetings and, 314-315
consideration in cash, 162-163
in-kind contribution exemptions and,
167-170
pre-emptive rights to issue shares and, 333
in takeover bids, 403
consideration other than in cash, 162-163
consolidated accounts
administrative costs of capital and, 158-160
audit report on, 231-232
company law directives concerning, 34-37,
211-218
compliance with IAS/IFRS standards, 223
exemptions from, 214
fair value principle in, 207
general meeting directives concerning, 299
groups of companies, Ninth Draft Directive
on, 42-43
parent and subsidiaries as single entity in,
211-212
preparation guidelines, 214-215
publication requirements, 202-203
statutory audits of, 37-38
true and fair principles in, 205
constituency statutes, corporate governance
and, 237
constitution instrument
new company establishment, 122-123
preventive control of, 125

consumer protection, corporate governance
and, 237

continuous auction markets, 367-369

contract law (EEIG) and, 46-48

new company establishment, 122-123
in UK, 10-13

contributions
acquisitions by members or directors and,
171
exemptions from expert’s report for, 167-170
non-cash contributions, 165-167
subscribed and paid-up capital, 164-166
control
consolidated accounts and principle of,
211-212
equal opportunity rule for shareholders and,
342-345
equal treatment of shareholders and change
in, 410
in management systems, 257-259
in takeover bids, 402, 406-407, 417
control blocks, equal opportunity in sale of, 343
convergence, corporate governance and, 237
conversion procedures
new company formation and, 122-123
SE formation, 145
single-member private limited-liability
companies and, 61
Vale case and, 99-101
convertible bonds, as new shares, 335
cooperative societies
Job Centre I-II cases, 125-128
laws concerning, 12-13
limitations of, 54
SE regulations, 51-54
Corapi, Diego, 11-12
corporate charters, transaction costs, 86-87
corporate governance
action plan for, 3
annual accounts report on, 202
annual corporate governance statement,
244-245
conflicts of interests, 277-280
consolidated accounts and, 211-218
equal opportunity rule and, 343
European company law approach to, 75-81,
241-249
in European Economic Interest Groupings,
46-48
Fifth Draft Directive on, 38-41
financial aspects of, 235
future EU plans for, 250
investor cooperation on, 255
mechanisms of, 4-6
Member State coordination of, 247-248
modernisation and enhancement of, 69-74,
75-77,242-248
overview of, 235-237
passivity rule and, 426-428
political criteria for, 71-72
proxy advisors, regulation of, 254-255
remuneration oversight and, 274-277
reporting duties of, 251-253
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corporate governance (cont.)
shareholder engagement and, 253-256
SCE structure, 53
SE companies, 48-50
SPE requirements, 56
SUP, 62
statutory audits and, 231, 285-289
US scholarship in, 291-296
corporate law
defined, 4-6
jurisdictional competition over rules of, 89
shareholder model of, 237
state competition debate in, 85-87
corporate taxation, 116-118
corporation
defined, 3-4
legal characteristics of, 4-6
correspondence voting, directives allowing, 318
cost analysis, capital formation and
maintenance, 155-161
costs of business organisation, corporate law
and, 4-6
Council Directive 73/148/EEC, 91-92
Council Directive 79/279/EEC, 372-373
Council Directive 82/121/EEC, 372-373
Council of 19 July 2002, 221-229
Court of Justice of the European Union (ECJ)
Arcelor Atlantique and Lorraine and Others,
[2008], 347
Audiolux case, 265, 348-349, 375-376, 410,
411-414
Cartesio case and, 96-97
Centros case and, 105-106
‘citizenship’ for companies or firms and,
13-15
Commission v. Spain case and, 338-340, 347
cooperative societies and, 12-13
Daily Mail case and, 90-92
ELF case and, 357-358
ENI/Telecom Italia case and, 355-356
Eurofood case and, 461-462
European company law and, 8
golden shares powers and, 15-16
Greek case law and Second Company Law
Directive and, 304-305
Inspire Art case and, 107-108
Interedil case and, 465-466
Karella and Karellas cases, 299-303
mutual societies rulings of, 57-58
Ntionik case, 386
nullity rulings before, 135-139
Rabobank case and, 280-283
secondary establishment rights and, 103-105
Sevic case and, 94-95
Siemens case and, 336-337
Texdata case, 208-211

Tomberger case and, 218-219
transfer of registration regulations and, 78
true and fair principles in financial
statements and, 205
Uberseering case and, 92-94
Vale case and, 99-101
Volkswagen case and, 358-359
covenants, administrative costs of, 158-160
credibility, of statutory audits, 286-287
credit institutions
defined, 192
risk-taking behaviour of, 75-77
creditors
capital formation and maintenance
directives and, 29-30, 151-153
capital reduction and protection of, 176-177
checks on transactions with, 4-6
company share transactions and protection
of,178-183
compulsory withdrawal of shares and, 180-183
conflicts with, 4-6
corporate governance and role of, 236, 237
of EEIG, 46-48
groups of companies, directives on, 42-43
insolvency proceedings and, 457-458
Karella and Karellas cases and rights of,
299-303
legal capital and, 149-161
mergers and divisions of companies and
protection of, 31-34, 78
mergers and divisions procedures and
protection of, 448
single-member private limited-liability
companies, protections for, 62
‘Creditors Versus Capital Formation: The Case
Against Legal Capital Rules’ (Enriques
and Macy), 186-187
criminal sanctions, for market manipulation, 391
cross-border business organisations
conversion procedures, in Vale case, 99-101
corporate governance and, 75-77,242-248
divisions of, 31-34, 78-79
foundations, European Foundation draft
regulations on, 58-60
framework for EU companies, 78-80
merger directives, 31-34,78,112-113
primary establishment right and, 102
Sevic case and, 94-95
single-member private limited-liability
companies, 62
SCE regulations concerning, 51-54
transfer of registered office, 115-116
transfer of seat regulations, 78, 113-115
cross-border information access
company law directives on, 26
Transparency Directive and, 396-397
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cross-border insolvency, 101-102, 451-454
forum shopping and, 453
summary of case law on, 474-475
cum-warrant bonds, 335
Czech Republic, SE companies in, 48-50

Daily Mail case, primary establishment in,
90-92
Davies, Paul, 4-6
debt burden
administrative decisions concerning, 304
legal capital and, 151-153
debtors assets, insolvency proceedings, 455-460
decision-making
boards of directors, 265-266
categories of decisions, 4-6
by committees, 270
EU authority structure for, 156-158
at general meetings, directives on, 297-299
non-EU countries, authority structure for,
158-160
shareholder involvement in, debate over,
291-296
decoupling, ‘hidden ownership’ and, 321-323
De Donno, Barbara, 11-12
Delaware General Corporation Law, 6-7
administrative costs of capital and, 158-160
freeze-outs in mergers and divisions in,
438-441
nimble dividends and, 173
policy foundations of, 88
record date system and, 315-316
shareholder rights and, 294-296
state competition debate and, 85-87
Delaware Supreme Court, corporate case law
in, 6-7
delegated management, in corporations, 4-6
de Luca, Nicola, 176-177, 328, 342-347,
349-350
Denmark, Centros case and, 105-106
dependence, domicile of, ‘citizenship’ for
companies or firms and, 13-15
deregulation, Company Law SLIM Working
Group and, 67-68
derivatives
‘hidden ownership’ regulations and, 321-323
Transparency Directive rules on, 396-397
derogation
balance sheet presentations, 194-199,
201-202
fixed asset revaluation, 206
in Karella and Karellas cases, 299-305
in kind contributions, 167-170
mergers and divisions procedures, 445, 449
repurchase of shares, 182
ultra vires doctrine, 134

D. H. M. Segers v. Bestuur van de
Bedrijfsvereniging voor Bank- en
Verzekeringswezen, Groothandel en Vrije
Beroepen, [1986] ECR 1-02375, §$ 3-6,
104-105

Dionysios Diamantis v. Elliniko Dimosio
(Greek State) and Organismos Ikonomikis
Anasygkrotisis Epicheiriseon AE (OAE),
[2000] ECR 1-01705, 305

Directive 2001/34/EC

Article 5,373

Article 11,377

Article 12,377

Article 17,385

Article 18,378

Article 20,378

Article 21, 378

Article 21(1), 382

Article 25,384

Article 43(1-2), 373

Article 44,373

Article 46,374

Article 48(1-5), 374

Article 49(1),374

Article 65, 375,409-410

Article 72,376

Article 73,376-377

Ntionik case and, 386

securities admission to stock exchange,
372-373

Directive 2001/34/EU, Article 65, 341

Directive 2001/86/EC, 258-259

Directive 2003/6/EC, 390

Directive 2003/49/EC, Recitals 1-6, 118

Directive 2003/71/EC, 379-385

Article 1,379

Article 5(1), 380-381
Article 13(1-2), 382-383
Article 14, 383-384
Recital 6,380

Directive 2004/25/EC see also Takeover Bids

Directive
adoption of, 398
Article 1(1), 401
Article 3,404-405
Article 3(1), 342, 409-410
Article 5(1-2), 406
Article 5(2), 402
Article 5(3),402
Article 5(4), 402
Article 5(5), 403
Article 9(2), 423
Article 10,416-417
Article 11(2-6),417
Article 11(7),418
Article 12(1-2), 429-430
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Article 12(3),430
Article 15,431-432
Article 16,432
Recital 16,423
Recital 17,424
Recital 19,417
Recital 21,429
Recitals 1-3,399
Recitals 9, 12-21, 24, 399
Directive 2004/39/EC (MiFID 1, repeal of,
367-369
Directive 2004/109/EC
Recital 2,392
review of, 393, 396-397
small and medium-sized enterprises (SMEs)
and, 394
Directive 2006/43/EC
Article 28,231-232
Article 41,272
Directive 2006/68/EC, Recitals 3-6, 153-154
Directive 2007/36/EC see Shareholder Rights
Directive (Directive 2007/36/EC)
Directive 2009/101/EC
Article 3,129-130
Article 3(5), 445
Article 4, 129-130
Article 5,130
Article 8,133
Article 10, 134,282
Article 10(2), 266
Article 11,122-123,125
Article 12, 134-135
Recital 7, 26
Recitals 2-3, 26
Directive 2009/102/EC
Article 3,131
Recital 4, 28
Directive 2009/102/EEC, Article 2,122
Directive 2011/35/EU
Article 3,437
Article 4,437-438
Article 5,444
Article 6,445
Article 7, 446-447
Article 8,446-447
Article 10, 446
Article 13(2), 448
Article 16,448
Article 19, 449
Article 22, 449
Recital 11, 32
Recitals 4-7,31-32
Directive 2011/96/EU, Recitals 3-11,
117-118
Directive 2012/30/EU
Article 39, 329
Article 43,329

Directive 2012/30/EU
Article 2,123-124
Article 3,124
Article 4,133
Article 5,121
Article 6(1), 149-150
Article 7,162-163
Article 8(1), 163
Article 8(2), 164
Article 9(1), 165
Article 9(2), 165
Article 10 (1-3), 166
Article 10 (4-5), 168-170
Article 11,167-168
Article 12,170
Article 13,171
Article 14, 165-166
Article 17(1-3),172-173
Article 17(4), 174
Article 17(5), 175
Article 18,174
Article 19, 185-187
Article 20(1),178
Article 20(2-3), 183
Article 21(1), 178-179, 341
Article 22,182
Article 23,183
Article 24(1)(b), 179
Article 25(1, 4-5), 184
Article 25(2-5),278-279
Article 26,279
Article 27,184
Article 29(1),298
Article 29(2), 162
Article 29(3), 330
Article 30, 165
Article 31,165
Article 31(2), 166
Article 31(3-4), 168-170
Article 33,333
Article 33(1),333
Article 33(2), 335
Article 33(4-5), 334
Article 33(6), 335
Article 33(7),334
Article 34,298
Article 35,330
Article 36,176-177
Article 37,176-177
Article 38, 186
Article 39,179
Article 39(1),298
Article 40, 180-181
Article 40(1),298-299, 331
Article 41,181
Article 41(1),299
Article 43,179
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Article 43(1), 331
Article 46, 341,409-410, 443-444
Article 60, 330
Recital 3, 150
Recital 4, 122-123
Recital 11, 30
Recitals 6-7, 30
Directive 2013/34/EU
Annex III horizontal balance sheet layout,
194-199
Annex IV vertical balance sheet, 197-199
Annex VI profit and loss layout, 199-200
Annex V profit and loss layout, 199-200
Article 2,211-212
Article 2(1),192
Article 2(6), 206
Article 2(7), 206,216
Article 4(1), 189
Article 4(2-5),204
Article 6,205
Article 7,206
Article 9,199-200
Article 10, 194-199
Article 13, 199-200
Article 16,202
Article 17,202
Article 18,202
Article 20, 249-250
Article 22,212-214
Article 24,214-215
Article 30,202-203
Article 33,284
Article 34,231
categories of undertakings and groups in,
193-194
dividend distribution, 35
Recital 9, 190, 204
Recital 16, 205
Recital 17,205
Recital 18,206
Recital 19, 207
Recital 29, 211
Recitals 1-2, 190
Recitals 3-4, 35
Recitals 12-13,191
Directive 2013/50/EU, 392
Article 1(3)(b) 395
Article 1(5), 395
Article 1(14), 396-397
disclosure requirements in, 396-397
Recital 2,394
Recital 12,394
Directive 2014/56/EU
Recitals 1-2,285-286
Recitals 14 and 18, 286-287
Directive 2014/65/EU (MiFID 2), 367-369
Article 4(1), 368

Article 51, 369-370
Article 53,369-371
prospectus standards and, 380
‘Director Primacy and Shareholder
Disempowerment’ (Bainbridge), 293-294
director primacy theory, 293-294
‘Directors’ Duties and the Optimal Timing
of Insolvency: A Reassessment of
the “Recapitalize or Liquidate” Rule’
(Stanghellini), 187-188
direct taxation, 116-118
direct voting in general meetings, strategies for,
312-313,316
dissolution procedures, 451 see also insolvency;
liquidation
main and secondary proceedings, 455-460
single-member company formation, 121
distributions
balance sheet test for, 156-158
capital reduction, 176-177
compulsory withdrawal of shares and, 181
of dividends, 172-174
equal treatment in, 342-345
equity method for determination of, 216
interim dividends, 175
irregular dividend distribution, 174
nimble dividends, 173
in non-EU countries, 158-160
restrictions on, 179
single-member private limited-liability
companies, 62
diversity of interest, in insolvency proceedings,
455
diversity policy, in corporate governance, 250
dividends
Chicago School approach to, 344-345
company directives concerning, 156-158
distribution of, capital maintenance and,
172-174
general meeting directives concerning, 299
Harvard School approach to equal sharing
of, 343-344
interim dividends, 175
irregular distribution of, 174
legal capital, 149-150
single-member private limited-liability
companies, 62
testing of payment procedures for, 158-160
divisions
by acquisition, 438
asymmetric division, 442-444
effects of, 449
information disclosure concerning, 445
in-kind contributions exemptions for,
168-170
by new company formation, 438
new company formation and, 122-123
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divisions (cont.)
procedures for, 444-448
of public limited-liability companies, 31-34,
78-79
SE formation, 140-146
squeeze-outs and freeze-outs in, 442-444
types of, 437-444
Dodd-Frank Act 2010, 6-7
domicile, ‘citizenship’ for companies or firms
and, 13-15
double voting system, majority principle and,
330
dual-class recapitalizations, 419-420
Dutch Group capital model, 156, 160-161, 174

Easterbrook, Frank H., 424
EC]J see European Court of Justice (ECJ)
Ecofin Council, 68-69, 71
economics of corporate law
equal treatment of shareholders and, 342,
345-347
identification of owners behind institutional
investors, 321-323
one share, one vote principle and, 419-420
EEC Treaty, Karella and Karellas cases and,
299-303
effectiveness principle, cross-border
conversions in Vale case and, 101
‘Efficient and Inefficient Sales of Corporate
Control’ (Bebchuk), 407
Eighth Company Law Directive, 70-71
statutory audits and, 285-289
Eisenberg, Melvin A., 4
electronic information, 26
see also online registration procedures
annual accounts, 201-202
disclosure of voting results to shareholders,
326
general meeting to shareholders and use of,
307-308,316
Market Abuse Regulation rules on, 390
mergers and divisions procedures, 445
new company registration, 129-130
prospectus publication, 383-384
remote meeting attendance and, 318
shareholders’ access to, 245, 290
Transparency Directive requirements, 395
Eleventh Company Law Directive, 27, 67-68
Article 1,131
Article 2,131-132
Article 4,131-132
Recitals 5-6, 27
ELF case, 357-358
employees
conflicts with, 4-6
corporate governance, participation in,
38-41

of European Economic Interest Grouping
(EEIG), 46-48
groups of companies, directives on, 42-43
holding company/subsidiary SE formation
and, 144-145
involvement in management of, 257-259
Job Centre - 1I cases, 125-128
mergers and divisions of companies and
rights of, 31-34
mergers of SE and, 143
share ownership by, 256
in single board systems, 262-264
single-member private limited-liability
companies and barriers for, 63-65
SCE regulations concerning, 53-54
‘Empty Voting: A European Perspective’
(Clottens), 314-315
empty voting issues
Delaware General Corporation Law and,
315-316
‘hidden’ ownership and, 321-323
record date system and, 314-315
“The End of History for Corporate Law’
(Hansmann and Kraakman), 237
ENI/Telecom Italia case, 355-356
Enriques, Luca, 4-6, 24, 150, 186-187, 408-409
entire fairness standard, freeze-out mergers
and, 439
equal opportunity rule
corporate governance and, 343
shareholders’ rights and, 342-345
takeovers and, 343, 406
US criticism of, 406-407
equal treatment of shareholders, 15-16
admission of shares to stock market and,
374-375
asymmetric divisions and, 443-444
Audiolux case, 411-414
capital formation and maintenance
directives and, 29-30
case law involving, 347, 348-349
Chicago School approach, 344-345
directives concerning, 15-16, 341-352
equality of shares vs., 345-347
equal opportunity rule, 342-345
Harvard School approach, 343-344
law and economics of, 342-345
Takeover Bids Directive, 405-411
‘Equal treatment of Shareholders and European
Union Law: Case note on the Decision
“Audiolux” of the European Court of
Justice’, 410
equitable price, in takeover bids, 402
equity, in financial statements, 226
equity method
in EU countries, administrative costs of
capital and, 156-158
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in financial statements, 216
net assets and, 172-174
in non-EU countries, administrative costs of
capital and, 158-160
in Tomberger case, 218-219
equivalence principle
cross-border conversions in Vale case and, 101
information in annual accounts, 205
EU Citizenship report 2010, 58-60
‘EU Company Law Directives and Regulations:
How Trivial Are They?’ (Enriques), 24
EU Corporate Governance Framework (2011),
250
Eurofood case, 461-462
Eurofood IFSC Ltd, [2006] ECR I-03813,461-462
Europe 2020 strategy, 58-60, 75-77
‘Europe 2020 Strategy’, 190
European Commission (EC)
Commission v. Spain case and, 338-340
corporate governance and, 241-249, 256
golden shares powers and, 15-16
Green Paper on corporate governance by,
75-77
Member States company law and, 8
SE data from, 48-50
single-member formation directives, 27-28
European company (SE)
see Societas Europaea (SE)
European company law (ECL)
action plan for, 3
applicability of, 6-7
approximation of, 16-17
codification of, 80-81
corporate governance and, 241-249
freeze-outs in mergers and divisions
prohibited in, 438-441
one share, one vote principle in, 420-421
‘race to the bottom’in, 89
rules and principles in, 8
simplification and modernisation, overview
of, 66-67
uniform company law, 18-19
European Company Law and Corporate
Governance - A Modern Legal Framework
for More Engaged Shareholders and
Sustainable Companies, 66-67, 75-81
European Cooperative Society see Societas
Cooperativa Europaea (SCE)
European Corporate Governance Forum, 254
European corporate law, freedom of
establishment under, 90
‘European Corporate Law’ (Corapi and De
Donno), 11-12
European Council
approximation of company laws and, 16
company law directives from, 20-24
uniform company law and, 19

European Economic and Social Committee
(EESC), 58-60
criticism of single-member private limited-
liability companies by, 63-65
European Economic Community (EEC), 20
European Economic Interest Grouping (EEIG),
3,19
Cartesio case and, 96-97
company law regulations, 45-48
cross-border transfer rules, 113-115
formation contract for, 46-48
new company establishment, 122-123
Preamble Regulation 1985/2137/EEC, 45-46
transfer of seat regulations, 78
European Foundation (FE), proposal for, 58-60
European Mutual Society (ME), draft
regulations, 57-58
European Parliament
annual accounts resolutions, 190
approximation of company laws and, 16
Committee for Employment and Social
Affairs, 57-58
company law directives from, 20-24
uniform company law and, 19, 221-229
European Private Company
see Societas Privata Europaea (SPE)
European Private Law: A Handbook, Volume
II,11-12
European Securities and Market Authority
(ESMA), 254-255
financial reporting requirements, 395
notification of major holdings and, 393
prospectus standards and, 380-381
SME guidelines, 392
European Union (EU)
accounting principles, 203-207
codification of company law in, 80-81
company law directives and, 24
comparative cost analysis of capital regimes,
EU/non-EU jurisdictions, 156
corporate governance modernisation and
enhancement and, 69-74, 242-248
European company law and, 6-7
golden shares case law in, 353
ex ante defences
breakthrough rule and, 417
defined, 415
directives on, 416-417
excise duties, 116-118
executive directors
corporate governance, company law
directives on, 38-41
remuneration for, 253-254, 274-277
ex nihilo company formation, 122-123
expenses
in annual account profit and loss, 199-200
in financial statements, 226
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expert’s report
acquisitions by members or directors as
circumvention of, 171
exemptions for non-cash contributions,
167-170
mergers and divisions procedures, 446
non-cash contribution assessment, 166
Explanatory Memorandum to the Proposal for
a Council Regulation on the Statute for a
European Foundation, 58-59
ex post defences
defined, 415
passivity rule and, 423-428
extractive industries, Transparency Directive
requirements concerning, 395

fairness principle, equal treatment of
shareholders and, 349-350
fair price principle, conflicts of interest and,
279-280
fair value principle
in financial statements, 207
TAS/IFRS standards, 227-228
in-kind contributions, 167-170
FE see Fundatio Europaea
federalism, corporate law debate over state
competition and, 85-87
federal law (US)
Delaware General Corporate Code and, 88
European company law and, 6-7
Ferrarini, Guido, 353, 419-421
Fiat-Chrysler Group, 89
fiduciary model, of corporate governance, 237
Fifth Company Law Directive, 38-41
conflicts of interest and, 280-283
corporate governance and, 241-249
management systems and, 257-259
Final Report of the High Level Group of
Company Law Experts on a Modern
Regulatory Framework for Company Law
in Europe, 66
financial assistance
conflict of interest in, 277-280
rules concerning, 184
financial crisis of 2008, 75-77
financial institutions
corporate governance of, 75-77
as intermediaries, proxy voting and,
312-313,316,319
share transactions and, 184, 334
ties to government, Transparency Directives
concerning, 396-397
financial instruments
in regulated markets, 369
Transparency Directives concerning,
396-397

Financial Reporting Strategy of 2000, 70-71
Financial Services Action Plan of 1999, 70-71,
242-248
securities admission to stock exchange,
372-373
financial statements see also accounting
directives; annual accounts; consolidated
accounts
annual accounts, 189-191
balance sheets and profits and losses,
201-202
components, 227
consolidated accounts, 211-218
directors’ liability for, 284
fair value of instruments in, 207
general financial reporting principles, 205
general meeting directives concerning, 299
material principle concerning, 205
notes relating to content, 202
presentation standards (IAS), 226-227
prospectus disclosure of, 381-382
publication requirements, 202-203
purpose of, 226
statutory audits, 37-38
true and fair principles and, 203-207
Finland
Company Law SLIM Working Group and,
67-68
corporate governance in, 252
firms
definition of, 10-13
EEIG regulations and, 45-48
European ‘citizenship’ for, 13-15
participation in capital of, 15-16
First Company Law Directive, 20-24, 25,
27-28,66,67-68,122-123
new company registration, 129-130
nullity rulings and, 135-137
first-mover advantage, transaction costs of
corporate charters and, 86-87
Fischel, Daniel R., 424
fixed assets
in annual accounts, 206
revaluation, alternative measurement
of, 206
formation of capital, rules for, 29-30, 150,
151-153,162-163
Annex III balance sheet layout for,
194-197
formation of company, company law directives
concerning, 25-27
forum shopping
cross-border insolvency and, 453
national laws on, 453-454
foundations, European Foundation (FE) draft
regulations on, 58-60
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Fourteenth Company Law Draft Directive,
115-116
Fourth Company Law Directive, 34-37
annual accounts, 190
corporate governance and, 248-249
dividend distribution, 172-174
Tomberger case, 218-219
France
‘citizenship’ for companies or firms in, 13-15
civil and commercial law in, 10-13
Commission of the European Communities
v. French Republic (Société Nationale
Elf-Aquitaine), [2002] case in, 357-358
cooperative societies in, 12-13
ELF case in, 357-358
losses, recapitalisation or liquidation rules
in, 186
management structures in, 257-259
franchise tax revenue
corporate law debate over state competition
and, 85-87
Daily Mail case and, 90-92
in Delaware, 86-87
freedom of establishment, 9-10 see also
primary establishment, right of; secondary
establishment, right of
approximation of company laws and, 16-17
cross-border insolvency and, 101-102
in ECJ case law, 85-89
EEC easing of restrictions on, 20
in European corporate law, 90
Kornhaas case and, 101-102
passivity rule and, 428
freedom to provide services, 9-10
approximation of company laws and, 16-17
indirect taxation and, 116-118
free float, 374
takeover bids and, 433
freely negotiable shares, admission to stock
exchange, 374
free movement of capital, 15-16
annual and consolidated accounts, company
law directives on, 36-37
golden shares principle and, 352-353
free movement of goods, indirect taxation and,
116-118
freeze-outs, in mergers and divisions, 438-441
‘Freeze-outs: Transcontinental Analysis and
Reform Proposals’ (Ventoruzzo), 440-441
friendly takeover bids, 402
Fundatio Europaea (FE), 19

GAARP principles, company law directive
harmonisation with, 156-158

general financial reporting principles, in
financial statements, 205

general meeting requirements
abstentions on resolutions and, 325-326
agenda items and draft resolutions, rights
concerning, 310-311
boards of directors, 266
breakthrough rule in takeovers and, 417
capital management decisions at, 329
case law involving, 299-305
compulsory withdrawal of shares and, 331
control principle and, 211-212
decision-making directives, 297-299
direct and indirect participation directives,
316
Greek case law and, 299-305
listed companies, 307-308
losses, recapitalisation or liquidation,
185-187
mergers and divisions procedures, 444-448
notice of meeting to shareholders, 307
participation and voting directives, 312-323,
341
questions about meeting agenda items, rules
concerning, 311
remote meeting attendance, 318
remuneration oversight, 275
resolutions, directives on, 324-326
shareholders’ access to information, 245, 290
shareholders’ meetings procedures,
convocation, 306-310
shareholders’ powers concerning, 290-296
General Programme for the abolition of
restrictions on freedom of establishment
within the European Economic
Community, 20
Germany
‘citizenship’ for companies or firms in, 13-15
civil and commercial law in, 10-13
groups of companies, directives on, 42-43
Holzmiiller doctrine in, 426-428
Kornhaas case in, 471-472
Sevic case in, 94-95
shareholder rights in Siemens case in, 336-337
SE companies in, 48-50
Uberseering case and, 92-94
Gerner-Beuerle, Carsten, 426-428
golden shares, 15-16, 324-326
AEM/Edison case, 360-363
breakthrough rule exceptions for, 418
ELF case and, 357-358
ENI/Telecom Italia case, 355-356
EU case law overview, 355-356
overview of case law on, 352-353
Volkswagen case, 358-359
Gordon, J., 421-422
governance mechanisms see corporate
governance
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governments, financial ties to, Transparency
Directive requirements concerning, 395
Greece
Karella and Karellas cases and law of,
299-303
Ntionik case in, 386
Second Company Law Directive and case
law in, 299-305
Grossman, Sanford J., 419-420
group coordination insolvency proceedings,
476-477
‘group interest’ concept, 80
groups of companies
in consolidated accounts, 211-212
corporate taxation and, 116-118
in Directive 2013/34/EU, 193-194
EEIG regulations and, 45-48
insolvency of, 475-477
modernised legal framework for, 80
Ninth Draft Directive on, 42-43
SUP as model for, 62

Hamermesh, Lawrence A., 88
Hansmann, Henry, 4-6, 237
harmonisation of company laws
annual and consolidated accounts, 34-37
approximation of company laws and, 16-17
capital formation and maintenance
directives, 29-30
company law directives, 20-24
corporate governance, Fifth Draft Directive
on, 38-41
corporate governance coordination by
Member States, 247-248
groups of companies, Ninth Draft Directive
on, 42-43
mergers and divisions of companies and,
31-34
one share, one vote principle and, 419-421
prospectus directives, 379-385
securities admission to stock exchange,
372-379
Transparency Directive and, 393
Hart, Oliver D., 419-420
Harvard School approach to equal opportunity
basic principles, 343-344
sales of control blocks and, 343
Hertig, Gérard, 4-6
‘hidden ownership’ phenomenon, 316
identification of owners behind institutional
investors, 321-323
Transparency Directive and, 393, 396-397
High Level Group of Company Law Experts,
66, 68-69
administrative costs of capital model, 156,
160-161

board of directors modernisation and,
242-248
corporate governance modernisation and
enhancement and, 69-74, 242-248
legal capital analysis by, 151-153
modern legal framework for company law
and, 151-153
response to recommendations of, 71
solvency test and balance sheet test, 174
Takeover Directive report, 398, 432, 433
holding companies, SE regulations concerning,
48-50, 144-145
home country control standard, for
prospectuses, 385
Hopt, Klaus J., 4-6
hostile takeover bids, 402
breakthrough rule and poison pills,
415-422
ex post defences against, 423-428
Hu, Henry T. C., 321-323
Hungary
Cartesio case in, 96-97
‘citizenship’ for companies or firms in,
13-15
Vale case in, 99-101

TAS/IFRS principles see International
Accounting Standards/International
Financial Reporting Standards (IAS/IFRS)

immaterial information principle, 205

income, in financial statements, 226

incorporation theory, ‘citizenship’ for
companies or firms and principle of,
13-15

incubator formation, of Societas Europaea, 146

independent directors

on committees, 271-272

conflicts of interest management and,
279-280

functions of, 267-268

indirect taxation, 116-118

individual entrepreneurs, single-member
formation directives, 27-28

information disclosure see also electronic
information

admission of shares to stock market and,
374-375,377

annual accounts, 189-191, 194, 202-203

audit reports, 231-232

company law directives concerning, 25-27

conversion of SE and, 145

corporate governance and enhancement of,
244-245,251-253

disclosure of voting results to shareholders,
326

electronic means for, 26
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equal treatment of shareholders concerning,
341
half-yearly report requirements, 376
IASB reporting and coordination duties,
222-223
insolvency proceedings, 458
in Inspire Art case, 107-108
on institutional investors, 244-245
integrated ownership disclosure principle,
321-323
legal capital, 149-150
listing particulars directives, 378
mergers and divisions procedures, 445
notes relating to annual accounts, 202
notice of general meeting to shareholders,
307-308
pan-European information storage system
and, 393
prospectus standards, 379-385
SE mergers, 141-143
in Shareholder Rights Directive, 307-308
shareholders’ access to information, 245, 290
single-member private limited-liability
companies, 130-132
in SCE regulations, 52
in Takeover Bids Directive, 399, 416-417
third party interests and, 26
transparency and, 75-77
Transparency Directive, 392-397
two-tiered management systems, 261-262
unlawful disclosure of inside information,
388,391
‘Infringements of Fundamental Freedoms
within the EU Market for Corporate
Control’ (Papadopoulos), 428
in-kind contributions
exemptions from expert’s report, 167-170
expert’s report requirements, 166
as legal capital, 165-166
nominal value and accountable par
exemptions, 168-170
Second Directive amendments and, 170-171
insider dealing
criminal sanctions for, 391
Market Abuse Directive on, 388
pecuniary sanctions against, 391
Takeover Bids Directive rules on, 399
Insolvency see also dissolution procedures
centre of main interests (COMI) and,
460-461
cross-border insolvency, 101-102, 451-454
cross-border transfer of seats and, 113-115
Eurofood case and, 461-462
groups of companies, 475-477
Interedil case, 465-466
judicial review of, 458

Kornhaas case, 471-472
losses, recapitalisation or liquidation rules
and, 185-187
main and secondary proceedings, 455-460
Rastelli case and, 467-470
SCE, 53
summary of case law on, 474-475
institutional investors
identification of owners behind, 321-323
information about, 244-245
pre-emptive rights for, 334
proxy advisors for, 254-255, 320-321
transparency for, 253
insurance companies see also mutual societies
annual and consolidated accounts, company
law directives on, 36-37
defined, 192
secondary establishment rights and,
103-105
integrated ownership disclosure principle,
321-323
Interedil case, 461, 465-466
Interedil srl, [2011] ECR 1-09915, 465-466
Interest and Royalty (‘T+R Directive),
116-118
interim dividends, 175
internal market, freedoms of, 9-10
‘International Accounting Principles (IAS/
IFRS), Share Capital and Net Worth’
(Colombo), 228-229
International Accounting Standards (IAS) see
also International Accounting Standards/
International Financial Reporting
Standards (IAS/IFRS)
financial statements presentation, 226-227
inventories, 227-228
table of, 224-226
International Accounting Standards Board
(IASB), 222
reporting and coordination duties of,
222-223
International Accounting Standards
Committee (IASC), 222
International Accounting Standards/
International Financial Reporting
Standards (IAS/IFRS), 155-161
adoption and use, 222-223
annual and consolidated accounts, company
law directives on, 36-37
establishment of, 221-229
fair value measurements, 227-228
International Financial Reporting
Interpretations Committee (IFRIC),
224-226
International Financial Reporting Standards
(IFRS) see International Accounting

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781107184183
www.cambridge.org

Cambridge University Press
978-1-107-18418-3 — European Company Law
Nicola de Luca

Index

More Information

494 Index

Standards/International Financial
Reporting Standards (IAS/IFRS)
inventories, IAS 2 definitions and principles,
227-228
investments
in EEIG, 46-48
institutional investors, information about,
244-245
prospectus standards for, 379-385
statutory audits for protection of, 285-286
investor ownership, in corporations, 4-6
investors
access to regulated markets, 369-371
accounting standards and protection of,
36-37,228-229
annual financial statements and, 35, 189
consolidated accounts and, 211-218
in cooperatives, 53
corporate governance and engagement of,
75-81,236,242-248
general meeting participation and, 312-323
legal capital rules and, 186-187
management-agency problem and, 4-6
Market Abuse Regulation protections for, 389
orientation in corporate law toward, 237
state competition debate and, 85-87
transparency directives and, 251-253
Transparency Directives and, 396-397
ipso jure principles
mergers and divisions and, 449
mergers of SE, 143
issued capital, 162-163
‘Issuing New Shares and Preemptive Rights:
A Comparative Analysis’ (Ventoruzzo),
332-333
‘Is the Board Neutrality Rule Trivial? Amnesia
about Corporate Law in European
Takeover Regulation’ (Gerner-Beuerle,
Kershaw and Solinas), 426-428
Italy
AEM/Edison case in, 360-363
‘citizenship’ for companies or firms in, 13-15
civil and commercial law in, 10-13
‘Draghi law’ in, 420-421
ENI/Telecom Italia case in, 355-356
Eurofood case and, 461-462
Interedil case in, 465-466
losses, recapitalisation or liquidation rules
in, 186
management structures in, 257-259
takeover bids regulation in, 426-428
Vale case in, 99-101

Japan, company law in, 6-7

Job Centre Coop. a r.l. (Job Centre 1), [1995]
ECR1-03361, 126

Job Centre coop. a t.l. (Job Centre II), [1997]
ECRI-07119,127-128

Job Centre I-II cases, 125-128
Joint-stock Corporation Act of 1965
(Aktiengesetz) (Germany), 42-43,218-219
judicial authority
non-cash contribution assessment, 166
preventive control of instruments by, 125

Kahan, Marcel, 406-407

Kamer van Koophandel en Fabrieken voor
Amsterdam v. Inspire Art 1td, [2003] ECR
1-10155,107-108

Kanda, Hideki, 4-6

Karella and Karellas cases, general meeting
directives and, 299-303

Kershaw, David, 426-428

Klostiria Velka AE, 299-303

Kornhaas case, 461,471-472

preview of, 101-102

KPMG feasibility study, capital formation and
maintenance, 155-161

Kraakman, Reinier, 4-6, 237

Lamfalussy process, 380-381
legal capital
administrative costs of, 160-161
competitive effects of rules on, 151-153
debate over, 150-161
dividend distributions and, 172-174
High Level Group of Experts analysis of,
151-153
non-cash contributions as, 165, 166-167
overview, 149-150
reform proposals for, 151-153
serious losses, recapitalisation or liquidation,
185-187
shares and, 163-164
legal certainty principle, Audiolux case and,
411-414
legal entities, board members as, 265
legal framework
competitive effect of current rules,
151-153
for corporate governance, 75-81
for cross-border operations, 78-80
equal treatment of shareholders and,
342-345
for European company law, 16-17,75-81
groups of companies, Ninth Draft Directive
on, 42-43
mergers and divisions procedures, 448
for prospectus standards, 380-381
legal personality principle
corporation as, 4-6
EEIG regulations on groupings and, 45-48
new company establishment requirement,
124
preventive control of instruments and, 125
single-member company formation, 121
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single-member private limited-liability
companies, 62
validity of obligations, new company
formation, 132-133
voting rights of shareholders and, 320-321
legislative trends in company law, cross-border
merger directive, 112-113
liabilities see losses
administrative costs of distribution and,
160-161
in balance sheets, 194-199,201-202
in consolidated accounts, 214-215
dividend distribution and, 172-174
of EEIGs, 46-48
fair value principle and, 227-228
financial assistance and, 184
mergers and, 143
mergers and divisions procedures and
transfer of, 444-445
prospectus disclosure of, 381-382
share distribution and, 62, 179, 181
in Tomberger case, 218-219
true and fair view of, 204, 205
validity of obligations and, 133
liability issues
compulsory withdrawal of shares and, 181
for directors, 284
EEIG regulations on groupings and, 45-48
in prospectuses, 384
single-member private limited-liability
companies, 62
of single-member private limited-liability
companies, 63-65
statutory audits, 287
limited liability companie see public limited-
liability companies; single-member private
limited-liability companies
corporate governance and, 237
corporations as, 4-6
cross-border merger directives for,
112-113
in Karella and Karellas cases, 299-303
Member States business models for, 21-22
resolutions in general meetings of, 324-326
of single-member private limited-liability
companies, 63-65
liquidation see also dissolution procedures
cross-border transfer of seats and, 113-115
dissolution and, 451
in Karella and Karellas cases, 299-303
legal capital and, 185-187
SCE, 53
single-member company formation, 121
listed companies
administrative costs for, 156-158
annual and consolidated accounts, company
law directives on, 36-37

board composition in, 246, 267-272
board diversity policies, 251-253
consolidated accounts of, 223
corporate governance and, 69-74, 75-77,
235-237,241-249
general meeting requirements for, 307-308
TAS/IFRS standards for, 228-229
listing particulars directives for, 378
participation and voting in general meetings,
directives concerning, 312-323
registration requirements, 130
remuneration oversight in, 274-277
risk management, 251-253
shareholder engagement in, 253-256
shareholders rights in, 40-41, 290-296
on stock exchange, 367-369
suspension from stock exchange of, 378
transparency in, 245
uniform legislation for, 36-37
voluntary takeover bids for, 402
losses, 226
annual account layout, 199-200
balance sheet test for, 156-158
in consolidated accounts, 216
legal capital and, 185-187
prospectus disclosure of, 381-382
realisation principle and, 228-229
Lutter Group capital model, 156, 160-161,
174
Luxembourg, Company Law SLIM Working
Group and, 67-68

Macey, Jonathan R., 150, 186-187
maintenance of capital, dividend distribution
and, 172-174
majority principle
equal treatment of shareholders v. equality of
shares and, 345-347
minority shareholders and, 328
reinforced majorities and double voting,
328-331
shareholders’ rights and, 328
management reports
annual accounts, 202
directors’ liability for, 284
financial statements, 227
Transparency Directive requirements, 395
management systems see also board of
directors
annual accounts, 189-191
civil liability in mergers and divisions and,
449
committees in, 270
conflicts of interest in, 278-279
corporate governance and, 38-41, 237
cross-border mergers and, 112-113
cross-border transfer of seats and, 113-115
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management systems (cont.)
division formation, 444-448
employee involvement, 257-259
in EEIG, 46-48
general meetings procedures and, 306
holding company/subsidiary SE formation
and, 144-145
liability of directors in, 284
limits on powers of, 266
manager/shareholder conflicts, 4-6
merger formation, 141, 444-448
non-executive and independent directors
in, 269
shareholders’ rights and, US scholarship on,
291-296
single board systems, 262-264
SCE structure, 53
SPE requirements, 55, 56
state competition and, 85-87
takeover bids and, 424
two-tiered management structure, 259-262
mandatory bid rule, 408-409
squeeze-out and sell-out rights in takeovers
and, 431-433
Takeover Bids Directive, 405-411
mandatory takeover bid, 402
squeeze-out and sell-out rights, 431-433
“The Mandatory Bid Rule in the Takeover
Directive: Harmonization Without
Foundation?” (Enriques), 408-409
Market Abuse Directive
exemptions from, 389
impact assessment of, 388
replacement of, 380, 388
Market Abuse Regulation, 380, 388-392
criminal sanctions, 391
electronic information rules and, 390
extended prohibitions in, 389
pecuniary sanctions, 390
market capitalisation, 373
market manipulation, 388
criminal sanctions for, 391
electronic information and, 390
pecuniary sanctions, 390
market operator, defined, 368
market rule
takeover directives and, 406
US criticism of, 406-407
Marleasing case, 137-139
Marleasing SA v. La Comercial Internacional
de Alimentacion SA, [1990] ECR 1-04135,
137-139
materiality principle, immaterial information
in accounts and, 205
ME see Mutua Europaea
Member States of EU
administrative costs of capital in, 156-158
capital reduction by, 176-177

Cartesio case and laws of, 96-97
‘citizenship’ for companies or firms in,
13-15
civil and commercial codes of, 10-13
company law in, 88
compliance with IAS/IFRS standards and,
223
corporate governance coordination by,
247-248
cross-border mergers directives and, 31-34
European company law and, 6-7
groups of companies, directives on, 42-43
IFRS and, 155-161
list of business models, 21-22
micro-undertaking accounting directives
and, 191
prospectus standards of, 381-382
registration of EEIG in, 46-48
registration procedures for subsidiaries,
61-62
SCE non-discrimination principle, 52
single-member private limited-liability
companies and challenges from, 63-65
stock exchange listings and authority of, 377
transfer of registration regulations and, 78
Vale case and national laws of, 99-101
mergers
cash mergers, 439
company law directives on, 31-34
cross-border regulations concerning, 31-34,
78,112-113
effects of, 449
information disclosure concerning, 445
in-kind contributions exemptions for,
168-170
new company formation, 122-123
procedures for, 444-448
Sevic cross-border merger case, 94-95
SE formation, 141-143
SE regulations concerning, 48-50
takeovers compared with, 407-408
transfer of registration regulations and, 78
types of, 437-444
micro-entities
annual accounts rules for, 190, 191
Directive 2013/34/EU classification of,
193-194
minimum capital requirements, public limited
companies, 29-30
minority shareholders
Audiolux case and, 411-414
capital increase and pre-emptive rights
directives and, 332-336
cash mergers and, 439
corporate governance and role of, 236, 237
equal treatment of, 15-16, 342, 348-349
general meetings directives and rights of,
306,310
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majority principle and, 328
share transactions and, 184
Takeover Bids Directive protection for,
405-411
Mirvis, Theodore N., 294-296
Model Business Corporation Act (MBCA), 6-7,
158-160
issuing of new shares under, 332-333
legal capital reforms and, 151-153
shareholder distributions under, 173, 174
Modernising Company Law and Enhancing
Corporate Governance in the European
Union - A Plan to Move Forward, 66-67,
68,69-74
corporate governance in, 242-248
legal capital reforms in, 153
scope of, 70-71,75-77
shareholder’s rights in, 290-291
table of actions in, 72-74
money-market instruments, in-kind
contribution exemptions and, 167-170
monistic structure, 257-259
corporate governance and, 251-253
SE companies, 48-50
Mucciarelli, Federico M., 410, 424
multilateral system, defined, 368
multilateral trading facility (MTF)
defined, 368
exemptions from MAD in, 389
Market Abuse Directive on, 388
Mutua Europaea (ME), 19
‘Mutuals in an Enlarged Europe’, 57-58
mutual societies
European Mutual Society draft regulations
for, 57-58
laws concerning, 12-13

nationality, ‘citizenship’ for companies or firms
and principle of, 13-15
national laws

annual accounts, 34-37,210

approximation of company laws and, 16-17

balance sheet layout, 194-197

Cartesio case and, 96-97

consolidated accounts, 34-37, 211

cooperative societies and, 54

corporate governance and, 248-249

cross-border mergers and, 33-34, 99-101

cross-border transfer of seats and, 113-115

equal treatment of shareholders and, 347

forum shopping and cross-border
insolvency, 453-454

groups of companies, ninth law directive on,
42-43

in Inspire Art case, 107-108

Karella and Karellas cases and sovereignty
of,299-303

management systems and, 257-259

micro-undertaking accounting directives
and, 191

nullity issues for new companies and,
137-139

primary establishment and, 92, 102

prospectus standards and, 381-382

regulation of business organisations by,
10-13

Second Company Law Directive, Greek case
law and, 304-305

shareholder identification and, 323

single-member private limited-liability
companies and, 61, 63-65

state competition debate and, 85-87

statutory audits and, 287

stock exchange listings and, 379

subscribed capital requirements, 156-158

Tomberger case and, 218-219

Transparency Directive and impact of, 393

Vale case on cross-border conversions and,
99-101

natural person principle

board members and, 265

Cartesio case and, 96-97

company law and, 3-4

EEIG regulations on groupings and, 45-48

formation of EEIG and, 46-48

groups of companies and, 42-43

nationals of member states and, 14

new company establishment requirement,
124

single-member company formation, 121,
122-123

single-member private limited-liability
companies, 62

validity of obligations, new company
formation, 132-133

voting rights of shareholders and, 320-321

net assets

dividend distribution and, 172-174

IAS/IFRS standards and, 228-229

losses, recapitalisation or liquidation,
185-187

market capitalisation and, 373

Netherlands

‘citizenship’ for companies or firms in,
13-15
civil and commercial law in, 10-13
corporate law in, 88
in Daily Mail case, 90-92
Inspire Art case in, 107-108
nullity rulings in, 135-137
Rabobank case in, 280-283
Segers case in, 103-105
Uberseering case and, 92-94
net realisable value, 227-228
‘A New Role for Secondary Proceedings in
International Bankruptcies’ (Pottow), 460
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new companies
division by formation of, 438
formation of, 121-139
in-kind contributions exemptions for,
168-170
instrument of constitution and statutes,
122-123
nullity issues, 134-135, 137-139
preventive control of instruments, 125
registration, 129-130
validity of obligations entered into, 132-133
“The New Vote Buying: Empty Voting and
Hidden (Morfable) Ownership” (Hu and
Black), 321-323
New Zealand, administrative costs of capital
in, 158-160
nimble dividends, 173
Ninth Company Law Directive, 42-43
nominal value
compulsory withdrawal of shares and, 181
in-kind contributions exemptions and,
168-170
self-acquisition of company shares and,
178-179
of shares, 163-164
nomination committee, duties, 271-272
non-cash contributions
assessment of, 165-167
exemptions from expert’s report, 167-170
non-controlling interests
in consolidated accounts, 214-215
corporate governance and role of, 237
non-EU jurisdictions
administrative costs of capital in, 158-160
comparative cost analysis of capital regimes,
EU/non-EU jurisdictions, 156
non-executive directors
on committees, 271-272
conflicts of interest management and,
279-280
corporate governance, company law
directives on, 38-41, 75-77, 246
functions of, 267-268, 269
in single-board systems, 264
non-financial issues, corporate governance and,
251-253
non-profit institutions, laws concerning, 12-13
no-par value of shares
administrative costs of capital and, 160-161
nominal value and accountable par, 163-164
Nordic Construction Company, 92-94
Norway, company law in, 6-7
Notari, Mario, 170-171
Novoprint case, 443-444
Ntionik Anonimi Etairia Emporias H/Y,
Logismikou kai Paroxis Ypiresion
Michanografisis and Ioannis Michail

Pikoulas v. Epitropi Kefalaiagoras, [2007]
ECR 1-05835, 386
Ntionik case, 386
nullity issues
company law directives, 26-27
Marleasing case and, 137-139
mergers and divisions and, 449
mergers and divisions of companies and
protection of, 31-34
new companies, 134-135
single-member formation, 27-28
Ubbink Isolatie BV case, 135-137

objects of the company, nullity issues for new
companies and, 137-139
OECD Principles of Corporate Governance,
235-237
shareholder democracy model and, 245, 291
one share, one vote principle, 324-326, 343,
345-347
breakthrough rule and, 419-422
golden shares and, 353
‘One Share — One Vote: A European Rule?’
(Ferrarini), 353, 419-421
one-tier systems see single-board systems
online registration procedures
new company registration, 129-130
risks of, 63-65
single-member private limited-liability
companies, 61-62
opportunism, costs of business organisation
and, 4-6
optional arrangements in takeover bids,
429-430
organised trading facility (OTF), defined, 368
Organismos Anasygkrotiseos Epicheiriseon AE
(Business Reconstruction Organization,
‘OAE’), 299-303
origin, domicile of, ‘citizenship’ for companies
or firms and, 13-15
over-the-counter (OTC) trading
Market Abuse Directive on, 388
Market Abuse Regulation prohibitions and,
389
Oviedo Council, 242-248
ownership structures
corporate governance and, 237
one share, one vote principle and, 419-420
shareholder power and, 291-296

paid-up capital, 162-163, 164-166
compulsory withdrawal of shares and,
180-183
Panagis Pafitis and others v. Trapeza Kentrikis
Ellados A.E. and Others, [1996] ECR
1-1347,304
pan-European information storage system, 393
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Papadopoulos, Thomas, 428
paper certificates of shares, issuance of, 374-375
Parent and Subsidiary Companies Taxation
Directive, 116-118
parent companies
consolidated account preparation, 212-214
defined, 211-212
new company formation and, 122-123
Tomberger case and accounting of, 218-219
participating interest, defined, 211-212
participation barriers, corporate governance
and reduction of, 242-248
Partnership Act (UK), 10-13
partnerships
Cartesio case and role of, 96-97
definition of, 10-13
Member States business models for, 23-24
par value of shares
administrative costs of capital and, 160-161
nominal value and accountable par, 163-164
passivity rule
optional arrangements concerning, 429-430
Takeover Bids Directive, 399, 423-428
poison pills
passivity rule and, 426-428
takeover bids and, 422
in Takeover Bids Directive, 415-422
“The Policy Foundations of Delaware Corporate
Law’ (Hamermesh), 88
political criteria, for corporate governance,
71-72
positive interest principle, conflicts of interest
and, 279-280
Pottow, John Anthony Edwards, 460
Poucet et Pistre, [1993] (ECR-1-00637),12-13
precise equality principle, equal treatment of
shareholders and, 349-350
‘pre-company’ status, 132-133
cases involving, 135-137
‘predecessor in law’ principle, cross-border
conversions and, 101
pre-emptive rights to issue shares
classes of shares exempted from, 335
Commission v. Spain case, 338-340, 347
consideration in cash and, 333
convertible bonds and, 335
European company law and, 333
for institutional investors, 334
Siemens case and, 336-337
of single shareholders, 333
US law on, 332-333
waiver of, 334
preventive control of instruments, 125
Job Centre I-II cases, 125-128
primary establishment, right of
Daily Mail case, 90-92
summary of acquis on, 102

private limited-liability companies, 23-24
see also single-member private limited-
liability companies
administrative costs of legal capital for,
156-158
in Centros case, 105-106
holding company or subsidiary formation of
SE, 144-145
Inspire Art case and, 107-108
new company formation, 122-123
secondary establishment rights and, 103-105
SE formation as, 140-141
single-member company formation, 121
SPE regulations and, 55-56
UK minimum capital requirements for, 88
private negotiation rule, 406-407
private transactions
takeover bids and, 402
takeover directives on, 406
production cost, in annual accounts, 206
profits
administrative costs of, in non-EU countries,
158-160
annual account layout, 199-200
balance sheet test for, 156-158
in consolidated accounts, 216
equity method for determination of, 216
of EEIG, 46-48
prospectus disclosure of, 381-382
realisation principle and, 228-229
Tomberger case and distribution of, 218-219
profit taking, defined, 367-369
proportionality principle
annual accounts and, 190
corporate governance and, 71-72
shareholder democracy model and, 291
Proposal for a Transparency Directive, 245
Prospectus Directive
see also Directive 2003/71/EC
prospectus standards, 379-385
approval by Member State, 382-383
community scope of approvals, 385
errors, inaccuracies, or new material,
directives concerning, 384
home country control standard, 385
Lamalfussy process, 380-381
liability issues, 384
Ntionik case, 386
omitted information, rules for, 381-382
publication formats, 383-384
proxy advisors, regulation of, 254-255
procedures for, 316
proxy voting in general meetings, strategies for,
312-313, 316,319
prudence, principle of
annual accounts, 190, 205
EU accounting principles and, 203-207
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public interest entities
annual accounts directives for, 191, 202
audit committee for, 272
corporate governance for, 248-249
cross-border transfer of seats and protection
of, 113-115
defined, 192
Karella and Karellas cases and, 299-303
statutory audits of, 37-38, 285-289
public limited liability companies
capital formation and maintenance
directives, 29-30
conversion of SE into, 145
corporate governance, Fifth Draft Directive
on, 38-41
formation of single-member companies, 121
general meetings procedures for, 306
groups of companies, Ninth Draft Directive
on, 42-43
holding company or subsidiary formation of
SE, 144-145
Karella and Karellas cases and, 299-303
Member States, business models for, 22-23
merger and division directives, 31-34,
141-143
new company formation, 122-123
regulation of, 10-13
SE formation as, 140-141
publicly traded companies see listed companies
public tender offer, takeover directives and,
406-407
purchase price, in annual accounts, 206

quality assurance reviews, statutory audits
and, 286-287
The Queen v. H.M. Treasury and
Commissioners of Inland Revenue,
ex parte Daily Mail and General
Trust plc., [1988] ECR 1-5483, § 20
(C-81/87),15
The Queen v. H.M. Treasury and
Commissioners of Inland Revenue,
ex parte Daily Mail and General
Trust plc., [1988] ECR I-5483,
91-92
quorum rules
board of directors, 265-266
general meeting resolutions and, 324
general meetings for shareholders, 307, 308-309

Rabobank case, 277-283

Rastelli case, 461, 467-470

Rastelli Davide e C. Snc v. Jean-Charles Hidoux,
[2011] ECR I-13209, 467-470

realisation principle, IAS/IFRS standards and,
228-229

real seat theory, ‘citizenship’ for companies or
firms and, 13-15
recapitalisation, legal capital and, 185-187
Recast Regulations
cross-border insolvency and, 453-454
groups of companies loophole, 475-477
main and secondary proceedings, 455-460
reciprocity exemption
Takeover Bids Directive, 399, 429-430
Recommendation 2004/913/EC
Article 3,269
Article 4, 269, 275
Article 5,270
Article 6,270,275
Article 7,270
Article 13,268-269
Recital 2,274-275
Recital 3,267
Recitals 7-8, 267-268
Recital 10,270
Recommendation 2005/162/ED
Recital 4, 248-249
Recital 13,274-275
Recommendation 2009/385/EC, 277
Recommendation of 5 June 2008 (EC)
Articles 5-6,288-289
Recitals 3-6, 287
Recommendations by the Company Law SLIM
Working Group on the Simplification
of the First and Second Company Law
Directives, 66
record date system
Delaware General Corporation Law and,
315-316
empty voting problem and, 314-315
shareholder identification, 313-314
redaction of contract, new company
establishment, 122-123
redemption of shares, 178-183
conditions for, 179
general meeting decision directives on, 298,
329
recovery of redeemable shares, 331
reinforced majority requirements and, 330
registration of companies
cross-border mergers and, 112-113
cross-border transfer of registered office,
115-116
EEIG registration, 46-48
information disclosure in SCE concerning,
52
new company establishment, 124, 129-130
SCE transfer of registered office, 52
Sevic cross-border merger case and, 94-95
single-member private limited-liability
companies, 61-62, 63-65

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781107184183
www.cambridge.org

Cambridge University Press

978-1-107-18418-3 — European Company Law

Nicola de Luca
Index
More Information

501

Index

SPE, 55-56

validity of obligations following, 132-133
regulated markets

defined, 368

investors’ access to, 369-371

management of, 369

Market Abuse Directive on, 388

takeover bids and, 399
Regulation 596/2014, 388

Article 48,390

Recital 38, 389
Regulation 1985/2137/EEC, Article 13, 114
Regulation 2000/1346/EC, 451-454
Regulation 2001/2157/EC

Article 2,122-123,140-141

Article 3(2), 146

Article 4, 149-150

Article 5, 149-150

Article 25, 141, 142

Article 26, 142-143

Article 29, 143

Article 32, 144-145

Article 37, 145

Article 38,257-259

Article 39(1), 260

Article 39(2), 260

Article 40(2-3), 260

Article 41,261-262

Article 42,261

Article 43,262-264

Article 44, 264

Article 45,263

Article 46,264

Article 47(1-3), 265

Article 47(4), 258

Article 48,266

Article 50(1), 265-266

Article 50(3-4), 261

Article 52,297

Article 53,324

Article 54, 306

Article 55,306

Article 56,310

Article 57,325

Article 58,325-326

Article 59, 325,328

Article 60(1), 326

Article 63,451
Regulation 2002/1606/EC

Article 1,222

Article 3,222-223

Article 4,223

Article 5,223

Article 6,222-223

Article 7,222-223

IAS/IERS principles and, 221-229

Recital 7,222
Recitals 2-4, 36-37
Regulation 2003/1434/EC
Article 7,114
Article 56, 307
Regulation 2008/1126/EC, 224-226
Regulation 2014/537/EU, Recital 5, 286
Regulation 2015/848/EU
Article 3,460-461
Article 3(2-4), 456
Article 34, 456
Article 35,457
Article 36,457-458
Article 38, 458
Article 39, 458
Article 72,476-477
Recital 4,453
Recital 5,453
Recital 6,452
Recital 22, 453-454
Recital 23, 455
Recital 40, 455
Recital 51, 476
Recital 53,476
Recital 54,476
Recital 57,476-477
summary of case law and, 474-475
reincorporation, corporate law debate over
state competition and, 85-87
related party transactions, shareholder
oversight of, 254
remuneration committee, 271-272
representative stakeholder model, corporate
governance and, 239-240
repurchase of shares
administrative costs of, 158-160
compulsory withdrawal and, 183
compulsory withdrawal of shares and, 181
restrictions on, 178-183
reserves
in consolidated accounts, 214-215
financial assistance and protection of, 184,
278-279
‘A Restatement of Corporate Freezeouts’
(Brudney and Chirelstein), 439
Rickford Group capital model, 156, 160-161,
174
right of primary establishment, 15
risk management
annual accounts, 202
in corporate governance, 75-77, 250
net assets and legal capital, 185-187
shareholder rights and, 294-296
Rock, Edward, 4-6
Romano, Roberta, 85-87
Rowe, Paul K., 294-296
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‘Sale of Corporate Control’ (Kahan), 406-407
Sarbanes-Oxley Act of 2002, 6-7,71-72
Savitt, William, 294-296
SCE see Societas Cooperativa Europaea
SE see Societas Europaea
secondary establishment, right of
acquis (acquis communautaire) and, 110-111
in Centros case, 105-106
general principles, 103
in Inspire Art case, 107-108
in Segers case, 103-105
secondary insolvency proceedings, 455-460
Second Company Law Directive, 25-27, 29-30,
66, 67-68,75-77
administrative costs of capital and, 160-161
amendments concerning in-kind
contributions, 170-171
capital maintenance regime, 155-161
dividend distribution, 172-174
Greek law cases involving, 304-305
in-kind contribution exemptions and,
167-170
Karella and Karellas cases and, 299-303
legal capital and, 150, 151-153
new company formation, 121, 122-123, 133
shareholder rights in Siemens case and,
336-337
securities see also shares
admission to stock exchange, 372-379
in EEIG, 46-48
institutional investors, information about,
244-245
physical form, issuance in, 374-375
statutory audits for protection of, 285-286
takeover bids for, 398-405
Securities Act 1933, 6-7
Securities and Exchange Act 1934, 6-7
Securities and Exchange Commission (SEC,
US), European corporate governance and,
71-72
security, company shares as, 178-183
Segers case, 103-105
self-protection, administrative costs of,
158-160
self-subscription of shares
as acquisitions, 184
compulsory withdrawal and, 183
conditions for, 178-179
restrictions on, 178-183
sell-out rights, Takeover Bids Directive, 399,
431-433
set-offs, in annual accounts, 205
Seventh Company Law Directive, 34-37
annual accounts, 190
corporate governance and, 248-249
dividend distribution, 172-174
Sevic case, 32,94-95,112-113

shared capital requirements
administrative costs of legal capital and,
156-158
in Centros case, 105-106
consolidated accounts, 211
TAS/TFRS standards and, 228-229
legal capital, 149-150
merger formation, 141
SUP regulations concerning, 62, 63-65
shareholder democracy model, 245, 291
direct voting and, 312-313
resolutions in general meetings and, 324-326
Shareholder Rights Directive (Directive
2007/36/EC), 40-41, 248-249, 256
Article 4, 341
Article 5,307-308
Article 6,310-311
Article 7,313
Article 7 (2-4), 313-314
Article 8,318
Article 9,311
Article 10, 319
Article 12,318
Article 13, 320-321
disclosure of voting results directives, 326
general meeting requirements in, 266,
307-308,310
questions about meeting agenda items, rules
concerning, 311
Recitals 3,313
Recitals 5-6,316
Recitals 7,310
Recitals 8,311
remote meeting attendance, 318
voting and participation rules in, 313-314
shareholders
asymmetric divisions and, 442-444
capital formation and maintenance
directives and, 29-30, 151-153
conflicts with, 4-6
consolidated financial statements and,
212-214
convocation of general meetings, 306-310
corporate governance and powers of, 40-41,
75-77,236, 237,245, 250, 290-296
cross-border transfer of seats and protection
of, 113-115
employee share ownership, 256
engagement of, 253-256
equal treatment of, directives concerning,
15-16, 341-352
European modern legal framework for,
75-81
freeze-out mergers and, 439
general meeting rules and rights of, 290-296,
297-299, 306-310
Greek case law concerning rights of, 304-305
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groups of companies, directives on, 42-43

holding company/subsidiary SE formation
and, 144-145

identification of, 252-253,313-314, 321-323

in-kind contributions valuation and, 167-168

investor cooperation on corporate governance
and ‘acting in concert’ concept, 255

irregular dividend distribution and, 174

Karella and Karellas cases and rights of,
299-303

legal capital and, 149-150, 151, 153-161

losses, recapitalisation or liquidations,
general meeting requirements, 185-187

merger formation and rights of, 31-34, 141

minority shareholders, 184

new company establishment, 124

notice of general meeting to, 307

participation and voting in general meetings,
directives concerning, 312-323

passivity rule in takeover bids and, 423-428

pre-emptive rights directives and, 332-336

proxy advisor regulation and, 254-255

proxy voting by, 312-313, 316, 319

reinforced majorities, 328-331

related party transactions oversight by, 254

remuneration oversight by, 253-254,
274-275

rights of, directives for strengthening, 31-34,
141,167-168, 218-219, 245, 290-296

single-member company formation, 121

single shareholders, pre-emptive rights of, 333

solvency test for distributions to, 173

SPE requirements for, 55

squeeze-out and sell-out rights in takeovers
and, 431-433

state competition, legal debate over, 85-87

SUP, 62

takeover bids and, 402, 404-405

Tomberger case and rights of, 218-219

US scholarship on rights of, 291-296

voting rights of, 245, 290

welfare growth of, 176-177, 328

shares see also securities

administrative costs of legal capital and, 156,
158-160

admission to stock exchange, 374

as authorised capital, 162-163

book value in consolidated accounts of,
214-215

compulsory withdrawal of, 180-183

convertible bonds as, 335

equality of, 343, 345-347

financial assistance and acquisition of, 184

limits on pre-emptive rights for classes of, 335

multiple share classes, separate votes on, 326

nominal value and accountable par, 163-164

non-cash contributions, 165-166

no-par value concept, 160-161
paper certificates for, 374-375
par value concept of, 160-161
pre-emptive rights on issuing new shares,
332-336
redemption of, 178-183
restrictions on transactions of, 178-183
short-selling, hidden ownership regulations
and, 321-323
sickness insurance benefits, secondary
establishment rights and, 103-105
Siemens case, 336-337, 350-352
Simona Kornhaas v. Thomas Dithmar, [2015],
471-472
Simpler Legislation for the Single Market
(SLIM) initiative
corporate governance modernisation and
enhancement and, 69-74
creation of, 66, 67-68
financial assistance rules and, 184
in-kind contribution exemptions and, 167-170
legal capital reforms and, 151-153
new company registration, 129-130
Singer v. Magnavox Co., 439
single-board systems, 257-259
corporate governance and, 251-253
regulations and functions, 262-264
SE companies, 48-50
Single Market Act Communication, 58-60
annual accounts and, 190
single-member private limited-liability
companies
articles of association, 61
disclosure requirements, 130-132
EESC criticism of, 63-65
formation, 27-28
formation of, 121
general rules for, 60
registration, 61-62
share capital requirements, 62
structure and operational procedures, 62
SUP and, 60-63
single-passport prospectus model, 380-381, 385
Sixth Company Law Directive, 32, 75-77
Article 2,438
Article 4, 445
Article 5,442-444, 446-447
Article 6,446-447
Article 6(2) (h-i), 444-445
Article 6(3), 444-445
Article 8,446
Article 12,448
Article 14, 448
Article 17, 449
Article 19, 449
Article 20, 446-447
Article 21, 438
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SLIM-plus proposals, legal capital reform and,
153
small and medium-sized enterprises (SMEs)
annual accounts and, 190, 191
corporate governance in, 75-77
Directive 2013/34/EU classification of,
193-194
EESC support for, 63-65
guidelines for market manipulation, 392
market abuse regulations for, 391
prospectus standards for, 385
single-member private limited-liability
companies, 62
smart legal forms for, 79
SPE regulations and, 55-56
Transparency Directive and, 394
Small Business Act (SBA) (EC), 56, 79
‘Smart Regulation in the European Union’, 190
social security legislation, secondary
establishment rights and, 103-105
Societas Cooperativa Europaea (SCE), 3,19
auditing and disclosure of accounts, 53
capital requirements, 52
cross-border transfer rules, 113-115
directives of, 51-54
employees’ involvement in, 53-54
formation requirements, 51-52
general meeting directives and, 307
limitations of, 54
new company establishment, 122-123
non-discrimination principle, 52
promoting awareness of, 79-80
registration and disclosure requirements, 52
structure of, 53
transfer of registered office by, 52,78
winding-up, liquidation, insolvency and
suspension of payments, 53
Societas Europaea (SE), 3,19
board member appointment and
functioning, 264-266
conversion into, 145
corporate governance and, 241-249
cross-border transfer rules, 113-115
formation of, 140-146
general meeting directives for, 297, 306, 310
holding company or subsidiary formation,
144-145
incubator formation, 146
legal capital requirements, 149-150
liability of directors in, 284
management system in, 257-259
merger formation, 141-143
new company establishment, 122-123
promoting awareness of, 79-80
regulations of, 48-50
remuneration oversight in, 274-277
single-tier systems, 262-264

transfer of seat regulations, 78
two-tier management system, 259-262
Societas Privata Europaea (SPE), 19
accounting requirements, 56
capital and shareholder requirements, 55
corporate governance and, 56, 75-77
draft regulations, 55-56
employee participation, 56
failure of, 56, 63-65, 79
formation, 55
registration requirements, 55-56
Societas Unius Personae (SUP), 19,27-28
articles of association, 61
establishment of, 60-63
EESC criticism of, 63-65
general and specific provisions relating to, 61
general rules for, 60
registration requirements, 61-62
share capital, 62
single share requirements, 62
structure and operational procedures, 62
sociétés civiles, 10-13
soft law, corporate governance and, 248-249
Solinas, Matteo, 426-428
Solvency II regulations, 155-161
solvency tests
administrative costs of capital and, 158-160
adoption of, 160-161
dividend distributions, 173
models for, 174
‘Some Skepticism About Increasing
Shareholder Power’ (Anabtawi), 292-293
Spain
civil and commercial law in, 10-13
Commission v. Spain case and, 338-340, 347
Company Law SLIM Working Group and,
67-68
losses, recapitalisation or liquidation rules
in, 186
Novoprint case in, 443-444
nullity issues for companies in, 137-139
SPE see Societas Privata Europaea
squeeze-out rights, Takeover Bids Directive,
399,431-433
stakeholder model of corporate governance,
237
Standards Interpretations Committee (SIC),
224-226
Stanghellini, Lorenzo, 187-188
state competition
corporate law debate over, 85-87
transaction costs of corporate charters and,
86-87
state laws in US
administrative costs of capital and, 158-160
Delaware General Corporate Code and, 88
European company law and, 6-7
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“The State Competition Debate in Corporate
Law’ (Romano), 85-87
Statute for a European Company, 48-50
Cartesio case and, 96-97
general meeting directives in, 266, 297, 324
minority shareholders and, 328
redemption of shares directives in, 330
transfer of seat regulations, 113-115
two-tier management system, 259-262
Statute for a European Cooperative Society,
51-54
Cartesio case and, 96-97
transfer of seat regulations, 113-115
Statute for a European Foundation, 58-60
Statute for a European Mutual Society, 57-58
Statute for a European Private Company, 55-56
statutes, of SCE, 52
statutes for new company establishment,
122-123
statutory audits
company law directives on, 37-38
corporate governance and, 285-289
directives concerning, 231
harmonisation of directives on, 285-286
in-kind contributions, 167-170
stock exchange
admission of securities to, 372-379
capital market listings, 367-369
listing particulars directives, 378
Prospective Directive rules and, 379-385
regulated markets on, 369
suspension of listings on, 378
Stout, Lynn, 239
‘structural shortcomings’, in annual accounts,
208-211
The Structure of Corporation Law (Eisenberg),
3-4
subscribed capital, 164-166
Annex III balance sheet layout, 194-197
company law directives concerning, 156-158
compulsory withdrawal of shares and,
180-183
defined, 162-163
dividend distribution and, 172-173
general meeting decision directives on, 329
general meeting decision directives on
reduction of, 298
losses, recapitalisation or liquidation,
185-187
reduction in, 176-177
subsidiaries
in Centros case, 105-106
in consolidated accounts, 211,212-214
new company formation and, 122-123
registration requirements, 61-62
secondary establishment rights and, 103,
110-111

SE formation, 48-50, 144-145
single-member private limited-liability
companies, 130-132
subscription of parent company shares by,
178-183
Tomberger case and accounts of, 218-219
subsidiarity principle
annual accounts and, 190
corporate governance and, 71-72
single-member private limited-liability
companies and, 63-65
SUP see Societas Unius Personae
supermajority requirement, transaction costs of
corporate charters and, 86-87
supervisory systems
corporate governance, company law
directives on, 38-41
liability of directors in, 284
non-executive and independent directors
in, 269
Takeover Bids Directive rules on, 399
two-tiered management structure, 259-262
suspension of payments
cross-border transfer of seats and, 113-115
SCE, 53
sustainable companies, European modern legal
framework for, 75-81
Sweden, losses, recapitalisation or liquidation
rules in, 186
Switzerland
civil and commercial law in, 10-13
company law in, 6-7
Syndesmos Melon tis Eleftheras Evangelikis
Ekklisias and Others, [1992] ECRI-2111,
304

Takeover Bid Directive Assessment Report
(‘External Study’), 398, 399, 408-409
takeover bids
cash price rules for, 403
defensive measures against, 415-422
defined, 401
equal opportunity rule and, 343
equitable price in, 402
mergers compared with, 407-408
one share, one vote principle and, 419-422
optional arrangements, 429-430
reciprocity exemption, 429-430
squeeze-out and sell-out rights and, 431-433
US analysis of, 407-408
voluntary v. mandatory bids, 402
Takeover Bids Directive, 68-69, 255
Audiolux case and, 410,411-414
breakthrough rule and poison pills in,
415-422
EU criticism of, 408-409
general principles, 398-405
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Takeover Bids Directive (cont.)
golden shares and, 352-353
mandatory bid rule in, 399, 405-411
optional arrangements, 429-430
passivity rule in, 399, 423-428
reciprocity exemption, 429-430
shareholder rights in, 404, 405-411
squeeze-out and sell-out rights in, 431-433
tax revenue
corporate law debate over state competition
and, 85-87
corporate taxation, 116-118
Daily Mail case and, 90-92
in Delaware, 86-87
profit and cash flow and, 156-158
Tenth Company Law Directive, 31-34, 69-74,
75-77,112-113
Recitals 1-2,32-33
Recitals 3-8, 32-34
territorial insolvency proceedings, 456
Texdata case, 203,208-211
Texdata Software GmbH [2013], 210
“The Proper Role of a Target's Management
in Responding to a Tender Offer’
(Easterbrook and Fischel), 424
The Queen v. H.M. Treasury and
Commissioners of Inland Revenue, ex parte
Daily Mail and General Trust plc., [1988]
ECR1-5483,§ 21, 14
“Think Small First — Small Business Act for
Europe’, 190
Third Company Law Directive, 31-34, 75-77
third-party interests
conflicts of interest and, 278-279, 280-283
consolidated accounts and, 211-218
EEIG regulations on groupings and, 45-48
financial assistance and, 184
information disclosure and, 26
mergers and divisions of companies and
protection of, 31-34
mergers of SE, 143
new company registration, 129-130
nullity issues and, 26-27
nullity rulings and, 135-137
share acquisition by, 178-183
Tomberger case, 205,218-219
“Towards Undistorted Choice and Equal
Treatment in Corporate Takeovers’
(Bebchuk), 407-408, 439
trading
Market Abuse Directive on, 388
in regulated markets, 369
transaction costs, corporate charter market
and, 86-87

transactions
categories of, 4-6
conflicts of interest in, 278-279
management involvement in, 266
transferable shares
of corporations, 4-6
in-kind contribution exemptions and,
167-170
transfer of registration
Cartesio case and, 96-97
in Centros case, 105-106
conversion of SE and, 145
for cross-border EU companies, 78
in Daily Mail case, 90-92
for EEIG, SE and SCE, 113-115
Inspire Art case and, 107-108
SCE transfer of registered office, 52
Sevic cross-border merger case and, 94-95
single-member private limited-liability
companies, 63-65
Vale case and, 99-101
transparency
in corporate governance, 75-77, 250
for institutional investors, 253
one share, one vote principle and, 421-422
in remuneration oversight, 275
shareholders” access to information
and, 245
in statutory audits, 286-287
Transparency Directive, 245, 252-253, 255,
392-397
Commission Staff Working Document, 393
financial innovations and, 395
prospectus standards and, 380
reporting requirements in, 395
small and medium-sized enterprises, 394
voting rights notification and, 393
Treaty of Lisbon, 96-97
Treaty of Rome, 9-10
Treaty on consolidated accounts, 190
Treaty on the Function of the European Union
(TFEU)
Article 26(2),9
Article 48,122-123
Article 49, 10,91-92,96-97,99-101,
107-108, 428
Article 49(2), 10
Article 50, 20-24, 63-65, 96-97
Article 50(1), 16
Article 50(2), 17, 20-24
Article 54, 14,91-92,96-97,99-101,
107-108
Article 54(2), 11
Article 55,352-353

© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781107184183
www.cambridge.org

Cambridge University Press
978-1-107-18418-3 — European Company Law
Nicola de Luca

Index

More Information

507 Index

Article 56, 10

Article 59,91-92, 103, 105-106

Article 63(1), 15-16, 352-353

Article 65,91-92,105-106

Article 74,103-105

Article 81,451-454

Article 114, 20-24

Article 114(1), 18

Article 115,17

Article 258, 8

Article 267, 8

Article 288,7-8

Article 352,18
true and fair view principles

annual accounts, 190, 202

defined, 204-205

directives on, 203-207

in Tomberger case, 218-219
Twelfth Company Law Directive, 27-28, 60
two-tiered board structure

characteristics of, 259-262

corporate governance, 38—41, 241-249,

251-253
management systems and, 257-259
SE companies, 48-50

Ubbink Isolatie BV case, 135-137
Ubbink Isolatie BV v. Dak- en Wandtechniek BV,
[1988] ECR 1-04665, 135-137
Uberseering case, 92-94
UK Cadbury Committee, 235-237
ultra vires doctrine, 133
UK
Centros case and, 105-106
civil and commercial law in, 10-13
corporate governance in, 252
Daily Mail case and tax law of, 90-92
EU corporate law and role of, 88
improper purpose doctrine in, 426-428
Inspire Art case and laws of, 107-108
legal capital and realised profits in, 156-158
unequal treatment
capital reduction and, 176-177
examples for justification of, 350-352
fairness and precise equality principles,
349-350
opt-outs in Takeover Directive and,
429-430
of shareholders, 328, 342-347, 348-349
welfare growth of shareholders and, 345-347
‘Unequal Treatment and Shareholders’ Welfare
Growth. “Fairness” v. “Precise Equality™
(de Luca), 176-177, 328, 342-347,
349-350

uniform company law, 18-19
annual and consolidated accounts, 36-37
TAS/IFRS principles and goal of, 221-229
Unocal case, 406
UsS
absence of legal capital rules in, 151-153
administrative costs of capital in, 158-160
one share, one vote principle in, 420-421
pre-emptive rights to issue new shares,
332-333
scholarship on shareholders’ rights in,
291-296
state laws in, European company law and,
6-7
takeover directives in, 406

Vale case, 99-101
validity of obligations, new company
formation, 132-133
value-added tax (VAT), 116-118
Ventoruzzo, Marco, 332-333, 440-441
Volkswagen case, 358-359
voluntary takeover bid, 402
squeeze-out and sell-out rights, 431-433
vote buying, 321-323
voting rights of shareholders
see also direct voting; proxy voting
abstentions and, 325-326
breakthrough rule and, 417
correspondence voting, directives allowing,
318
directives concerning, 245, 290, 316
disclosure of results, 326
double voting and, 330
equal treatment directives and, 341
general meeting resolutions and, 324
in general meetings, 312-323
hidden ownership problem and, 321-323
issuing of new shares and, 332-333
mergers and divisions procedures, 446-447
multiple share classes, separate votes
on, 326
notification requirements, 393
one share, one vote principle and, 419-420
removal of impediments to, 320-321
takeover bids and, 402
Transparency Directive and, 393

Waltraud Tomberger v. Gebriider von der
Wettern GmbH, [1996] ECR 1-03133,
218-219

wasting asset corporations, 173

weighted average price, in-kind contributions
valuation and, 167-168
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Weil, Gotshal & Manges LLP, 242-248
Weinberger v. UOP, Inc., 439
welfare growth of shareholders, 176-177, 328,
342-347
Chicago School approach, 344-345
Harvard School approach, 343-344
unequal treatment and, 345-347,
349-350
‘What is Corporate Law?’ (Armour, Hansmann
and Kraakman), 4-6
whistleblower legislation, statutory audits
and, 287
white knights, passivity rule and, 423-428

‘White Knights and Black Knights - Does
the Search for Competitive Bids always
Benefit the Shareholders of “Target”
Companies?’ (Mucciarelli), 424

whitewash procedure

conflicts of interest and, 279-280

general meeting directives concerning, 299
winding-up procedures

insolvency proceedings and, 459-460

SCE rules for, 53, 113-115

single-member company formation, 121
Winter, Jaap, 66, 68-69
Wymeersch, Eddy, 66, 67-68
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