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Private sector action provides one of the most promising opportunities
to reduce the risks of climate change, buying time while governments
move slowly or even oppose climate mitigation. Starting with the insight
that much of the resistance to climate mitigation is grounded in concern
about the role of government, this books draws on law, policy, social
science, and climate science to demonstrate how private initiatives are
already bypassing government inaction in the US and around the globe.
It makes a persuasive case that private governance can reduce global
carbon emissions by a billion tons per year over the next decade.
Combining an examination of the growth of private climate initiatives
over the last decade, a theory of why private actors are motivated to
reduce emissions, and a review of viable next steps, this book speaks to
scholars, business and advocacy group managers, philanthropists, pol-
icymakers, and anyone interested in climate change.
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Preface

Two-thirds of Americans believe that big government is the greatest
threat facing the United States.1 Yet over the past three decades, discus-
sions of what to do about climate change have focused on government
responses, whether comprehensive international agreements, or a tax on
fossil fuel emissions, power plant regulations, renewable power
mandates, or energy efficiency mandates. As the 2016 presidential elec-
tion in the United States demonstrates, though, it is dangerous to put all
of our policy eggs in one basket: When combined with other sources of
opposition in the United States and around the world, concern about the
size and intrusiveness of government can lead to gridlock or
retrenchment.

We argue in this book that it is time to look beyond politics for
responses to climate change. Initiatives by the private sector – businesses,
advocacy groups and other non-governmental organizations (NGOs),
religious organizations, philanthropists, and households – can be an
important part of the response to climate change. Private actors are not
just lobbyists for or against government action. They are important actors
in their own right who can reduce their own emissions andmotivate other
private actors to do so as well. In our view, climate change is one of the
great threats facing society over the coming decades and centuries.
Although private initiatives cannot solve the problem, they can appeal
to individuals and organizations across the political spectrum and buy
time for governments to emerge from gridlock over climate change laws
and policies.

We demonstrate that private environmental governance has become
a remarkably common response to many types of environmental pro-
blems, suggesting that it is already functioning as a viable form of govern-
ance. We also explain why the characteristics of carbon emissions and the
motivations for corporations, NGOs, and individuals make climate
change a promising area for new private governance initiatives.
We show how private initiatives can not only draw on self-interest to
stimulate emissions reductions but also draw on social and personal

ix
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norms that support climate mitigation. We also explain how market fail-
ures and behavioral failures have created opportunities to achieve greater
efficiency at low cost, making it possible for private actors to reduce
emissions even absent the coercive power and resources of government.

Private Climate Governance and the

Liberal-Conservative Divide

Private climate initiatives already play an important role in the response to
climate change by providing new options for those who are motivated to
respond to climate change but are unable to induce government to act.
These private initiatives also provide options for the much larger group of
citizens who favor climate action but rank it as a low- or middle-level
priority for government. The initiatives also address one of the greatest
challenges to government climate policy by crossing international bound-
aries, reducing emissions in developed and developing countries without
requiring new national laws or international agreements. If carefully
selected and implemented, new private initiatives also can complement,
rather than compete with, domestic and international government
policies.

Although these functionsmake private governance an attractive option,
the most important attribute of private governance in the United States is
its ability to bypass the partisan divide on climate change. As any casual
observer of climate debates has noted, the liberal-conservative divide in
theUnited States has a remarkably large influence on whether individuals
believe that humans are causing climate change and whether they believe
that substantial resources should be invested in trying to reduce climate
risks. In fact, the differences in liberal-conservative worldview are so great
and influence so many aspects of how individuals take in and process
climate information that we contemplated asking our publisher to pro-
duce this book in a way that would allow some readers to open it and read
it written from a liberal perspective (with a blue cover) and others to turn
it over and read it the other way, written from a conservative perspective
(with a red cover). We did not pursue this approach, but we believe the
private climate governance strategy we develop here can help bridge the
liberal-conservative divide, and we have settled instead for separate mes-
sages for conservatives and liberals in this preface.

Conservatives

If you are conservative, this book may be challenging because it does not
deny the importance of climate change or the central role of government

x Preface
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regulation in addressing this problem over the long term. Instead, it
argues that climate mitigation merits even greater priority and urgency
than it has received so far.We understand that this is tough sledding if you
are concerned about big government and believe that scientists are
uncertain about climate change or the severity of its potential harms.
In fact, if your views on the climate science are driven by concerns that
it will lead to a big government solution, as it is for many conservatives,
you can skip our discussion of the climate science in Chapter 2 and focus
on the private governance strategy outlined in the rest of the book before
returning to the science discussion. You may find that the market-driven,
private strategy we outline in those chapters is consistent with a worldview
that favors a limited role for government. Although the private initiatives
we discuss cannot solve the climate problem, they can contribute
major emissions reductions by identifying inefficiencies and inducing
private organizations and individuals to take responsibility for their
actions. And we have only scratched the surface in this book. Our analysis
may inspire you to investigate new possibilities beyond those we identify
here for the private sector to play a larger role in reducing the threat of
climate change.

It is also important to recognize that private governance is not a radical
new concept; it is the modern form of activities that predate modern
notions of government and law. Ben Franklin founded a number of
private organizations that performed functions that we now typically
assign to government, including firefighting, library book lending, and
others.2 As to climate change, we do not argue that private governance
initiatives can replace government requirements, but they can reduce, at
least somewhat, the size and scope of those requirements – reducing
emissions while the science continues to mature, new technologies
develop, and the countries that have only made limited, voluntary pro-
mises to reduce emissions thus far begin to feel greater pressure to step up
their commitments in the post-Paris international process. And even if
liberals and conservatives cannot reach common ground on public gov-
ernance measures, they may find it easier to agree on private governance.
If we can agree to do something instead of nothing, that is an achieve-
ment, and it may serve as the basis for continued negotiation in good faith
over policy measures about which many people disagree.

A principal concern of opponents to government climate mitigation is
that mitigation efforts will undermine free markets and economic growth
and ultimately a conception of society that prizes liberty, freedom, and
small government over other outcomes. The availability of near-term,
private governance-driven emissions reductions is not a panacea, but it
should buy time without triggering these concerns. Near-term emissions

Preface xi
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reductions can be achieved through private initiatives that shift corporate,
household, and other choices to achieve efficiencies and shift the pur-
chase and use of goods to low-carbon alternatives.

Private governance also can reduce climate mitigation costs.
Mainstream economists predict that a few decades of delay could well
add trillions of dollars to the economic damages the world will suffer due
to climate change.3 Every ton of emissions that is avoided through private
governance in the near term may reduce by a ton or more the emissions
that will need to be reduced through government action in the future.
The trade-off may be more than one-to-one because emissions reduced
now will not have heat trapping effects over the interim period in which
government mobilizes to respond. Our view is that government action
through a national and international carbon tax or cap and trade system is
necessary, but the longer we delay, the steeper the emissions reductions
will need to be and the higher the cost will be, since it is almost always
much more expensive to wait until the last minute than to start a project
early.

It is possible that new technologies will make reductions easier and
cheaper in the future, but it is also possible that delays will result in the
need to reduce emissions far below what new technologies can reasonably
be expected to deliver. We may go from being able to gradually phase out
some technologies with especially high emissions and replace them with
new, cleaner technologies to needing to push deeply into other forms of
emissions reductions beyond what new technologies can deliver and
where the knee of the cost curve may make those transitions very costly.

In addition, regardless of what happens with the 2015 Paris agreement,
it is becoming widely accepted that large amounts of carbon will need to
be extracted from the air in the second half of this century to meet even
themodest goals of that agreement. Technologies to do this effectively are
possible, but they do not exist on a large scale today andmay be expensive
to deploy and operate. It is possible that in the next several decades it will
be feasible to reduce emissions from power plants at less cost than the
steps we identify in this book, but we do not have to choose one or the
other. It seems both prudent and economically sensible to go forward
today with measures that can be implemented immediately to reduce
emissions at low or negative cost while also pursuing the slower project
of reducing the emissions from other sectors. We think of this as a good
example of an advertising slogan for oil filters that was popular when we
were kids: “you can pay me now or you can pay me later.” This slogan
contrasts the small cost of preventive maintenance with the much greater
cost of rebuilding a damaged engine, and the same principle applies to
emissions reductions.

xii Preface
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For conservatives, a particularly important point is that this payment is
not just a matter of dollars and cents but also a cost in the size and
intrusiveness of government. In short, delay may be costly not only in
economic terms but in terms of the intrusiveness of government. At some
point the general public will become more acutely aware of the evidence of
climate change and demand steep additional reductions. If we delay,
achieving these additional reductions will require not only investments in
new technologies but also an extremely high carbon price, a large program
of command and control regulations, or perhaps both of these responses.
The history of environmental law and policy suggests that government
action often lags behind the views of scientists and the public by several
years or decades. Then, when the dam breaks on public opinion, legislators
rush to enact statutes that require major new bureaucracies and require-
ments, and these responses are often inflexible, inefficient, and arguably
too stringent. The Superfund statute, which was rushed into place in
response to toxic sites like Love Canal, is one example. The Oil Pollution
Act, which was rushed into place after the Exxon Valdez disaster, is
another. The lack of congressional action after the BP Deepwater
Horizon suggests that this is not always the pattern, but the public’s
appetite for climate action could shift quickly following a major heat
wave, drought, or other natural disaster. The result is likely to be either
a very high carbon tax, a large, comprehensive, intrusive command and
control regulatory framework, or a combination of the two.

In short, the question is: Which is the small government approach – to
reduce emissions through seizing efficiencies now or to delay and wrestle
with the need for more stringent and intrusive reductions in the future?
Delay is a risky strategy if your goal is to promote liberty and freedom and
to limit the role of government.

Liberals

If you are liberal, our view that the climate problem is a large threat may be
consistent with your views, but the book may be challenging because it
emphasizes the role of the private sector and attempts to reform and
harness private markets and global trade rather than critiquing them.
It also takes a dim view of the prospects for adopting an adequate national
and international response over the next decade and indeed for the pro-
spects of preventing catastrophicwarming. Following the 2016 presidential
election, though, public governance is almost certainly going to be inade-
quate to keep global warming below the widely discussed target of 2°C
above preindustrial temperatures without removing massive quantities
carbon dioxide from the atmosphere, and we worry that even a 3°C target

Preface xiii
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will be difficult to achieve without carbon dioxide removal.We understand
that this is not a popular message, but we believe it is better to avoid unduly
rosy views about either the climate science or the likelihood of major
government action in the near term.

We also encourage liberal and moderate readers not to judge our
private governance proposals by comparison to some ideal government
policy that could avert catastrophic climate change, but would be unlikely
to be adopted and implemented within the next decade. The existence of
private governance and the urgency of the climate problem suggest that
when confronting the strengths and limitations of private climate initia-
tives, we should always ask: as compared to what viable alternative?
The international process has delivered what it can, and the Paris Gap –

the shortfall between what the Paris agreement will deliver if all countries
meet all of their commitments and the emissions pathway necessary to
meet the Paris agreement’s 2°C goal – remains even if the United States
does not fully abandon the international process. Instead of waiting for
a complete or perfect government response, private climate governance
initiatives offer the alternative of damage control measures that can at
least ameliorate the consequences of sluggish public governance. This is
a theme that we return to throughout the book: the need to judge climate
responses not based on a comparison to a perfect but unattainable ideal
but by comparing them to viable alternatives.

In our view, government action is needed, but a realistic assessment of
the prospects for complete implementation of the Paris agreement, much
less a new international agreement with more substantial commitments
for emissions reductions before 2025, suggests that the international
process will not respond in time, whether the target is 2°C or 3°C.
In the United States, the use of existing statutory authority produced
important emissions reductions: President Obama attempted to bypass
the gridlock in Congress by using existing statutory authority to increase
fuel economy standards for vehicles, reduce carbon emissions from elec-
tric power plants, and increase efficiency standards for many types of
equipment. In combination with decreases in the price of natural gas and
other factors, these regulatory moves made important reductions in
U.S. carbon emissions. But as the results of the 2016 presidential election
have demonstrated, the continued implementation of these regulatory
measures is subject to the whims of future presidents, not to mention
congressional and judicial challenges. Even if the regulatory steps were to
be fully implemented, they would fall far short of meeting the US share of
the global emissions reductions necessary to achieve the 2°C or 3°C
target. And even if the president changes course on climate policy over
the next several years, the statutory authorities that provide the legal

xiv Preface
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support for new regulations are largely tapped out – new legislation would
likely be necessary.

Instead of waiting formajor new government actions, this book looks to
markets, private organizations, households, and individuals to achieve
additional emissions reductions over the next decade. Concerns about
climate “greenwashing” – false claims about emissions reductions
designed to alleviate public pressure but not to solve the climate problem –

are legitimate. Corporations and other organizations have incentives to
over-sell their emissions reductions in many cases. This is a reason to
discount some claims and to give more credence to claims where an
advocacy group participated in or evaluated the effort or where the
reductions were transparent or verified by independent auditors. It is
important to remember, though, that high levels of compliance with
private standards and emissions reduction goals are important for the
success of private climate governance, but complete compliance is not.
Again, the question is: as compared to what? Corporate compliance with
government environmental regulations rarely approaches 100 percent,
and a leading study by Wesley Magat and Kip Viscusi suggested that
substantial compliance with a major regulatory program was roughly
75 percent.4 Also, as the hyperbole about the Paris agreement and its
predecessors suggests, governments often engage in over-selling emis-
sions reductions as well, although “government-washing” does not have
the same cachet as “greenwashing.”

Another legitimate concern from the left is that devoting resources to
private initiatives will undermine financial or public support for public
initiatives. For example, if people believe that Walmart’s emissions reduc-
tions from its supply chains around the world have addressed Walmart’s
climate change responsibilities, will they be less likely to reduce their own
emissions or support new federal regulations or a federal carbon tax?
We think of this as negative spillover, and it is another legitimate concern
about private climate governance. We address this issue at length in
Chapter 3, but for now it is enough to say that minimizing the likelihood
of negative spillover should be a consideration in the development and
implementation of private climate initiatives, but after the 2016 federal
election there is little likelihood of the US government adopting new
climate mitigation policies in the near term and thus little risk of displacing
those policies. Although some participants in private climate governance
may hope to forestall eventual government action, private initiatives often
arise only after it is clear that governments will not act in the near term.5

In addition, given the pace of government action in the international
process and in many regions of the world over the past several decades,
the fear of negative spillover on climate mitigation outside the United

Preface xv
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States should not be amajor barrier. Simply put, if government is not likely
to act, we should not be overly worried about private governance impeding
it. The international process showed its hand in the Paris agreement,
identifying the most that governments are likely to do between now and
2025, and the Paris Gap remained, even assuming full compliance by the
United States. In short, carefully designed and implemented private initia-
tives that reduce emissions in the near term present a low risk of under-
mining additional government responses during this period and may
complement government responses when they occur.

Finally, it is important to understand why the prompt, large emissions
reductions that private governance can achieve are not in conflict with,
and may even be essential to, the achievement of many liberal values.
Simply put, we believe it is important to be realistic about the threat of
climate change and to acknowledge that many liberal values will not be
achieved in a world with temperature increases of 2°C, 3°C, or more.
What will happen to human rights, worker rights, health care, refugees,
and wealth disparity in a world with extensive heat waves, droughts,
floods, increasing sea levels, and the dislocations and conflicts that all of
these events will cause over tens or hundreds of generations? Our reflec-
tions on this question have led us to conclude that the response to climate
change deserves priority and urgency. If we do not avert catastrophic
climate change, many of these other outcomes will not be achievable.

On the surface this may not seem to be a challenge, but in many cases it
is difficult to engage in triage decisions and easy to defer or deny the
importance of costly climate actions. If we are not careful, climate change
can become something to pursue because it can achieve other values, or to
pursue only after other values are considered. The problem with this
approach is that attempting to achieve other values can make it difficult
to address the climate threat, either because the other goals in the near
term require delaying or reducing the efforts tomitigate climate change or
because linking climate mitigation to these other values will create poli-
tical opposition that will delay or water down action. An example of the
first problem is that it may be possible to certify a building as sustainable
even if it emits more greenhouse gases than the prior building on the site,
so long as other issues are addressed.6 An example of the second problem
is the idea that we should pursue climate change mitigation as a way to
achieve other liberal values without accounting for the political risks of
linking climate mitigation to those other values.7 We share many of these
underlying values, but we worry that a strategy linking climate change to
government policies designed to achieve other values will so delay the
necessary carbon emissions reductions that the resulting changes in the
global environment will make it impossible to achieve these values.

xvi Preface
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The failure of a carbon tax ballot initiative in Washington state in 2016
demonstrates the point: Out of understandable concern for the effects of
a carbon tax on the energy bills of low-income households, the Sierra
Club did not support the initiative. With opposition from some on the
right combining with social justice and environmental groups on the left,
though, the carbon tax was doomed.

The Challenges of Reaching a Broad Audience

We are trying to reach a broad and eclectic audience with this book,
including the general public, lawyers, social scientists, natural scientists,
business managers, philanthropists, advocacy group and government
managers, and managers of universities, hospitals, and other nonprofit
and civic organizations. This presents a number of challenges. We have
responded by not assuming substantial knowledge of the law and social
and natural science associated with climate change. At the same time, we
have attempted to dig into empirical studies and academic theory when
necessary to explore a point.

Wherever possible, we supplement our theoretical analysis with exam-
ples of private climate initiatives that have emerged in recent years, and
we explain how these initiatives can be expanded and new initiatives
launched.We would prefer to rely more often on large, rigorous empirical
studies, but the field is developing quickly, and in many cases rigorous
empirical studies are not available. As a result, we often point to anecdotal
examples, but we also identify areas where more systematic research
would be valuable. Along the way we discuss the conceptual barriers
that may have prevented scholars from studying private governance
opportunities and advocacy groups from fully exploiting these opportu-
nities, and we explore ways of overcoming these barriers.

The book draws on the literature in many fields, but it does not fully
adopt the approach of any one field. This is not an oversight. We believe
that the private climate opportunity exists in part because it is not
obvious, particularly to many of us who are immersed in the literatures
and mental models of our respective disciplines. Lawyers will be uncom-
fortable with the limited role that formal legal requirements and govern-
ment regulation play in our assessment of private climate initiatives.
Economists will be skeptical about the size of the efficiency opportunity
and the extent to which support for climate mitigation, whether driven by
personal moral norms or other motivations, can influence corporate and
household behavior. Psychologists will fret that we have over-emphasized
self-interest and have downplayed the influence of altruistic or pro-social
motivations. Sociologists will be concerned about the lack of focus on the
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role of power relationships among groups and the willingness to harness
rather than reject neoliberal market responses. Political scientists will
worry that we have under-valued the role of government and authority
more generally. And so on.

If the charge is that the private governance strategy we identify in this
book draws on the literature from many fields but does not square neatly
with any one field, we plead guilty. This introduces complexity into our
analysis, but we have found that the most interesting and important
private climate initiatives often exist in the gaps between the mental
models of academic disciplines, and interdisciplinary thinking is neces-
sary to see the scope and connectedness of private climate initiatives.
We also have found that interdisciplinary teams are often needed to assess
private climate governance questions and develop new private govern-
ance initiatives, and we believe that progress in the field will require more
work along these lines.

We also plead guilty to being advocates for private sector action on
climate change in this book, not just the disinterested observers that we
attempt to be when doing basic research.8Wehave identified an interesting
and important phenomenon, private climate governance, and we believe
that it can be a significant part of the response to climate change. At the
same time, we bend over backward to avoid unrealistic assessments of what
is possible and to fairly characterize the existing literature. We believe that
a clear-eyed look at the opportunities and limits of public and private action
is essential to reducing the risk of catastrophic climate change.

Comparative Institutional Analysis

Although we focus in this book on private governance responses to climate
change, we believe that the emergence of private governance across multi-
ple fields, combined with the gridlock in national and international govern-
mental processes on many issues, suggests a fundamental need to rethink
the choices we consider when comparing different institutional responses
to many types of social challenges, not just climate change. A standard
approach among legal scholars is to compare the relative merits of three
institutions: markets, the political branches of government, and courts.9

By now, however, an extensive literature has demonstrated that the poli-
tical branches of government andmarkets do not function in isolation, and
thus the comparison cannot just be among the three institutional forms.
Instead, governments collaborate with private organizations to form pub-
lic-private hybrids,10 delegate public standard-setting,11 and outsource
services to private corporations.12 These types of public-private activities
are an important formof governance. Our focus on private sector responses
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to climate change distinguishes private governance from these govern-
ment-private collaborations, though, because all of these collaborations
require some form of government action. As a result, these collaborative
efforts face the interest group influence, partisanship, and other barriers
that have contributed to national and international gridlock on government
climate policy. In contrast, the private governance initiatives we discuss in
this book occur without government collaboration, delegation, or outsour-
cing. This is important because it makes these actions possible even when
government does not have the appetite to pursue climate mitigation and
makes them less vulnerable to government attempts to block action on
climate change.

To account for this emerging new form of governance, a better analy-
tical framework than the three institutions typically considered by legal
scholars may be the three systems often examined by sociologists: govern-
ment, markets, and civil society.13 In some cases, such as when
a corporation responds to advocacy group pressure by including carbon
emissions reduction requirements in a supply chain contract or when
a corporation participates in a private certification and labeling program,
private governance initiatives can be characterized as market activities.
At the same time, the initiatives do not fit the standard conceptions of
unfetteredmarkets, government intervention inmarkets, or collaboration
between market participants and government. In other cases, such as
when an advocacy group conducts a campaign to reduce household
emissions, private governance initiatives do not fit neatly into any of the
standard institutional forms used by lawyers and instead are more easily
described as civil society activities.Whether best characterized as a new
type of institution or as activities that exist between existing institutional
forms, we demonstrate in this book that private climate governance
initiatives exist at surprisingly large scale, can be expanded despite gov-
ernment gridlock, and can bypass concerns among conservatives about
government regulation. Private climate governance is thus one of the few
ways over the next decade to close the Paris Gap and preserve options for
future action. The first step is to make the conceptual shift – to see the
private sector opportunity and not assume that climate policy must be
government policy – and that is the goal of this book.

Notes

1. See J.M. Jones, Americans still see big government as top threat,Gallup (2017,
January 5), available from http://www.gallup.com/poll/201629/americans-big-
government-top-threat.aspx.
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2. Sara Soule,Contention and Corporate Social Responsibility (Cambridge University
Press, 2009), 19. Soule’s point is discussed in an excellent treatment of firm
participation in “private politics.” Timothy Werner, Public Forces and Private

Politics in American Big Business (Cambridge University Press, 2012).
3. William Nordhaus, The Climate Casino (Yale University Press, 2011).
4. Wesley Magat and W. Kip Viscusi, Effectiveness of the EPA’s regulatory

enforcement: The case of industrial effluent standards, J. Law & Econ, 33
(1990), 331–360 at 357.

5. For example, the Forest Stewardship Council formed after the collapse of an
international initiative. See Steven Bernstein and Benjamin Cashore, Can
non-state global governance be legitimate? An analytical framework, Reg. &
Governance, 1 (2007), 347–371 at 349–350; see also Edward Klump, Texas
utility CEO describes “inevitability” of low-carbon future, Energy Wire

(2014, October 1).
6. SeeGuyR.Newsham et al.,DoLEED-certifiedbuildings save energy?Yes, but

… Energy and Buildings, 41 (8) (August 2009), 897–905 at 897, 903–904.
7. Naomi Klein, This Changes Everything: Capitalism vs. The Climate (Simon &

Schuster, 2014).
8. For an example of scholarship that examines the roles of private and public

governance without advocating for new applications, see David Baron,
Private politics, corporate social responsibility, and integrated strategy,
J. Economics & Management Strategy, 10 (2001), 7–45.

9. See Edward L. Rubin, The new legal process, the synthesis of discourse, and
the microanalysis of institutions, Harv. L. Rev., 109 (1996), 1393–1438 at
1406–1418;Neil Komesar, Imperfect Alternatives: Choosing Institutions in Law,

Economics and Public Policy (University of Chicago Press, 1994), 3–13.
10. See, e.g., Jody Freeman, Collaborative governance in the administrative state,

UCLA L. Rev., 45 (1997), 1–98 at 2, 30–31.
11. See Nina A. Mendelson, Private control over access to public law: The

perplexing federal regulatory use of private standards, Mich. L. Rev., 112
(2014), 737–808 at 786, n. 92 at 754, n. 384 at 807; Peter L. Strauss, Private
standards organizations and public law,Wm. &Mary Bill Rts. J., 22 (2013),
497–561; see alsoLouis L. Jaffe, Lawmaking by private groups,Harv. L. Rev.,
51 (1937), 201–253 at 212.

12. See Jody Freeman and Martha Minow, Introduction: Reframing the
outsourcing debates, Government by Contract: Outsourcing and American

Democracy, eds. Jody Freeman and Martha Minow (Harvard University
Press, 2009), 19–20; Jody Freeman, Extending public law norms through
privatization, Harv. L. Rev., 116 (2003), 1285–1352 at 1285–1286; see

generally Michael C. Dorf and Charles F. Sabel, A constitution of
democratic experimentalism, Colum. L. Rev., 98 (1998), 267–473.

13. See Jean L. Cohen and Andrew Arato, Civil Society and Political Theory (MIT
Press, 1992), 316–324; Jurgen Habermas, The Theory of Communicative

Action, Thomas McCarthy (trans.) (Beacon Press, 1985).
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