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fairness and objectivity in, 87-88
methodology of, 10-15
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89—90, 98-104
Bentham, Jeremy, g7n.15
“best interest” (welfare) test, selfregarding
practices involving children and, 193—94,
198—200
Blackmun, Harry (Justice), 288-89, 29396
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speech protections and, 241—43
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Carter, Stephen, 43, 180-82, 250-51
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British anti-discrimination laws and,
47-48, 49
harm to autonomy claims involving, 149-53
Irish Constitution and, 30-33
Irish non-discrimination cases and, 50-54
religious clothing in, 17278
self-mortification rituals in, 157n.77

self-regarding practices in, 194-95
causation
quantification and imposition of damages
and, 214-19
speech and, 238—43
chador (Islamic garment), 17278
Charities Act 1993 (U.K.), 130n.212, 130-32
Charlie Hebdo magazine, 3013
Charter of Fundamental Rights of the
European Union (EU Charter), 18-23,

39-42
Charter of the United Nations (U.N. Charter),
18-23, 3942
children
self-regarding practices involving, 19go—200
true other-regarding practices involving,
27981
Children’s Act 1989 (U. K.), 19395
choice
equal protection concerns about religious
practices and, 213-14
imposition of, in self-regarding practices
cases, 180-87
self-regarding practices involving children
and, 196
separation of belief and behavior
and, 89—go
“chosen common way principle,” imposition
of monetary damages and, 208—9
Christianity
dominance in Ireland of, 32-33
dominance in U.S. of, 27
freedom of religious belief and, 54n.105
range of religious practices in, 112n.107
United States law and, 25n.114
chthonic religious beliefs
self-regarding practices and, 23133
unique items claims and, 236n.175
Church of England, state protections for,
45750
Church of Scientology, 50n.85, 130, 149-53
circumcision, as self-regarding practice
involving children, 197-98
civil law
homosexuality and restrictions in, 291-92
intermediary state and, 30
religious freedom and, 13-14, 24—27
true other-regarding practices and liability
in, 279-81
civil peace
blasphemy as threat to, 298-99
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imposition of monetary damages as violation
of, 208—9
prohibitions against religious clothing and,
173-77
religious freedom and promotion of,
70—72
Civil Rights Act of 1964, religious
discrimination and, 14849, 219n.79
civil society, balancing demands in the original
position in, 113-17
Clark, Morris, 21516
clear and present danger test, free speech and,
240—41
coercion in religious belief and practice
economic coercion, 180-87, 207-13
false other-regarding practices and, 24648,
254, 258-62
individual targets, 279-81
internal conflict of religious freedom and,
27173
speech and captive audiences, 293-96
collective responsibility, equal protection
concerns about religious practices and,
213-14
colonialism
discounted damages based on, 234-35
history of religious freedom and, 22-23
commercial interests, tort theory of religious
practice and, 228-30
Commission on Human Rights (U.N.), 18-23
common core (common ground) approach,
religiously oriented original position and,
9411, 115-16
common law
atheism and, 59-60
religious freedom and, 2427
U.K. religious freedom laws and, 29-30
communitarian issues, self-regarding practices
involving children and, 198—200
compensation, for injuries to non-religious
persons, 204—6
complex self-regarding practices
current approaches to, 202—3
defined, 201
equal protection concerns, 213-14
harm to individuals and, 21930
harm to society and, 23035
imposition of monetary damages for, 207-13
injuries to non-religious persons, 204-6
quantification and imposition of damages
and, 214-19

religiously oriented original position and,
2034, 311-14
conscience, liberty of
absolute precedence of religious belief and
practice and, 104—7
First Amendment protections and,
139—40n.257
homosexuality issues and, 287
limits of religious freedom and, 84-85
Rawls’s concept of, 102—4
religious truth and, 78
state interests vs., 167-68
conscientious objectors, religious beliefs and,
124, 127-29, 215n.61, 215-16, 23035
consensus
religiously oriented original position
and, 102
third party assistance for self-harm and,
161-66
consent
religious refusal of medical treatment and,
153-06
third party assistance for self-harm and,
161-66
constitutional framework, religiously oriented
original position, 1024, 119—21
constitutional law
definition of religion and, 127-29
neutrality principle, religious freedom as
violation of, 80-83
religious freedom and, 79-8o
separation of church and state and, 293-96
Constitution of the United States. See also First
Amendment
definitions of religion absent in, 12729
economic harm principle and, 14648
non-discrimination principle and, 4245
religious freedom and, 2427
Constitution Review Group (Ireland), 67-68
contemporary society, religio-legal
controversies in, 9, 93
context for religious freedom, 12
contraceptive mandate, as violation of religious
freedom, 2—3n.10
control, law and religion and issues, 5
Convention for the Protection of Human
Rights and Fundamental Freedoms
(European Convention), 18-23, 39—42
assisted suicide and, 153-54n.59
definition of religion in, 126-27, 130-32, 137
definitions of religion in, 12627
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Convention for the Protection (cont.)
economic coercion in self-regarding
religious practices, 18687
freedom of religious belief and, 5557, 58-59
freedom of religious practice and, 61-66,
67-68
harm to autonomy protections in, 151-52
Human Rights Act 1998 (United Kingdom)
and, 67-68
Ireland and, 32-33, 53-54, 289-92
mere distress offenses and, 263-66
nations with state religion and, 27-30
restrictions on religious freedom and,
85n.313
conversion techniques, harm to autonomy
claims involving, 149-53
corporal punishment, religious beliefs and, 162,
19495
corporation as person, 11921, 129, 141
harm to non-religious persons and, 27375
Council of Europe, Ireland and, 32-33
Court of Justice of the European Union
(CJEU), 18—23
Ireland and, 53-54
creationism, 301n.173
criminal law, third party assistance for self-
harm and, 161-66
critical legal theory, religious freedom and,
14-15
cuius regio eius religio, 35-36, 93
cultural property
religious offense claims and, 13
unique items claims and, 230-38
cultural relativism, self-harm by religious
persons and, 15661
Cumper, Peter, 130n.212

damages
discounted damages, 234—35
positive duty as basis for, 233
quantification and imposition of, 208-9,
214-19
speech as basis for, 24143
for violence to property, 307n.203
da Silva, Virgilio Alfonso, 11-12, 87-88
“dead religions” principle, destruction of
antiquities and, 237n.179
decision-making
harm to autonomy claims involving, 14953
in religiously oriented original position,
112-18

Declaration on the Elimination of All Forms of
Intolerance and of Discrimination Based
on Religion or Belief (Declaration on
Discrimination), 18-23, 40—41

definitions of religion absent in, 12627

free speech and, 24041

religious beliefs protected in, 55-57

religious practices protected in, 61-66,
135739

default mechanisms, false other-regarding
practices and, 246—48

definitions of religion

international standards, 126—27

in Ireland, 132-33

issues with, 122—41

in national law, 127—33

in religiously oriented original position,
133-35

religious practice definitions, 135—41

in United Kingdom, 129-32

in United States, 12729

de minimis requirement, economic harm from
self-regarding practices and, 14449

Denning (Lord), 130, 222—24

de-programming processes, harm to autonomy
claims involving, 149-53

destruction of artefacts and structures, 13,
235-38, 27778

Devlin, Patrick (Lord), 285-86, 287-88,
296—97, 3061n.197

directionally motivated reasoning, religious
freedom and, 8—9

disclosure requirements, economic harm as
basis for state requirements for, 144—49

disintegration thesis, common morality and,
287-88

blasphemy and, 296-97
distress or religious offense at others’ acts
false other-regarding practices and, zo4n.11,
250-53, 256-58
mere distress claims, 263-66
true other-regarding practices and, 298—99
divine justice, religiously oriented original
position and, 11718

doctrinal change, state actions as influence on,
180-82

domestic standards. See national laws

Downing, Lyle, 107-12

dress codes, religious clothing as violation of,
172—78

Durham, Cole, 110
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Durkheim, Emile, 12324
duty, concept of
freedom of religious practice and, 6465
positive duty, discounted damages based
on, 233
self-regarding practices involving children
and, 191-94
Dworkin, Gerald, 107-12
Dworkin, Ronald, 7, 89—gon.342, gon.342,
107-12, 1191.137, 278-79, 282-85, 287

economics and religion
coercion of religious actors and, 180-87,
207-13
“convenient” revenue generation and,
212-13
discouraging price for permitted acts and,
209-12
harm to individuals and, 21930
liability for speech damages, 24143
losses of non-religious persons and, 204-6
monetary damages imposed on religious
persons, 20713
religion and, 9798
Eisgruber, Christopher, 70-71, 72-73, 83
emotional distress claims, tort theory of
religious practice and, 204n.11
enforcement limitations
international laws for religious freedom and,
18n.77
for religious hatred and violence
legislation, 305
environmental damage
complex self-regarding practices
and, 230-35
destruction of property in name of, 241n.205
religious group contributions to, discounted
damages based on, 23435
equality
absolute precedence of belief and practice
and, 106
religiously oriented original position and,
116-17
Equality Act 2006 (United Kingdom),
46—47m.60
Equality Act 2010 (United Kingdom), 4748,
130-32
equal protection concerns, tort theory of
religious practice, 213-14
escape, injuries to non-religious persons,
inability of, 204-6
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established state
imposition of monetary damages
in, 208—9
non-discrimination principle in, 45—50
true other-regarding practices and, 289—92
United Kingdom as, 27-30

Establishment Clause (First Amendment),
2427

ethical beliefs

privileging of religious freedoms over, 83
religiously oriented original position and,
13335

Europe, religious-legal relations in, 27n.129

European Commission of Human Rights,
186-87

harm to individuals cases and, 22224
mere distress offenses and, 263-66

Furopean Convention. See Convention for the
Protection of Human Rights and
Fundamental Freedoms (European
Convention)

European Convention on Human Rights
(European Convention). See Convention
for the Protection of Human Rights and
Fundamental Freedoms (European
Convention)

European Convention on Human Rights Act
2003, 32-33

European Court of Human Rights

blasphemy protections and, 299—301

British non-discrimination cases and, 47

creation of, 18-23

definition of religion in, 137

definitions of religion in, 12627

freedom of religious practice and, 67-68

harm to autonomy claims and, 151-52

harm to individuals in, 22224

harm to non-religious persons and, 27375

headscarves cases before, 173-77

homosexuality claims before, 286-88

Ireland and, 32-33, 28992

law and religious freedom in, 12-13

self-regarding practices involving children
and, 19495

speech as self-regarding practice and, 187—-go

speech protections under, 241—43

state interests vs. religious practices before,
166n.119

third party assistance for self-harm and,
165-66

European Directive 2000/78/EC, 47n.66
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European Union (EU)
freedom of religious practice and charter of,
61-66
Ireland in, 32-33, 53-54
religious rights protections in, 18-23
U.K. withdrawal from, 29
euthanasia. See assisted suicide
Evans, Bette Novit, 12425
evolution, religious objections to teaching of,
301n.173
“expansion of law” principle, religious freedom
and, 2—3
extranational model of religious freedom,
7787 69
religiously oriented original position and,
31922

fairness
absolute precedence of belief and practice
and, 106
religious freedom and, 87-88
false other-regarding practices
coercion of religious belief and, 24648, 254,
258-62
current approaches to, 244—46
defined, 244
distress or religious offense at others’ acts,
250-53, 256-58
mere distress as, 263-66
religiously oriented original position,
253-58, 314-16
self-harm per se and, 24850, 254-56, 262-63
family, protection of
complex self-regarding practices and, 2023
in Irish Constitution, 31-32
self-regarding practices involving children
and, 190200
true self-regarding practices and, 282-85
federally mandated health insurance, religious
resistance to, 25n.114, gon.342
feigning of religious beliefs, accommodation
and risk of, 84-85, 16973
Feinberg, Joel, 250-53
female genital mutilation, as religio-cultural
norm, 159
fetal rights, abortion debate and, 282-85
Finnis, John, 7, 78, 96-97, 208
First Amendment (U.S. Constitution)
definition of religion and, 12729
freedom of religious belief principle in,
57-60

Index

freedom of religious practice and, 67-68
imposition of monetary damages as violation
of, 208—9
non-discrimination principle and, 43n.37,
H=45
religious freedom and, 2427, 180-82
First Protocol to the European Convention,
1911.270
Fish, Stanley, 163
flag-salute cases, freedom of belief and practice
and, 113, 259-61, 29396
floodgates argument, tort theory of religious
practice and, 22628
Foley, Edward, 116-17
foreseeability principle, quantification and
imposition of damages and, 214-19
formal neutrality, religious freedom and, 8083
forum externum, freedom of religious practice
and, 60-68
foundational issues in religious freedom, 17-34
Fourteenth Amendment (U.S. Constitution),
non-discrimination principle and, 43n.37
Framework Convention for the Protection of
National Minorities, 35-36mn.4
France, religious freedom in, 2427, 27n.127
Frankfurter, Felix (Justice), 26061
fraud, by religious actors/religious persons,
14449
Fraudulent Mediums Act 1951 (U.K.), 146n.12
free assembly, right of, in Irish Constitution,
31-32
free association, right of, in Irish Constitution,
31-32
Free Exercise Clause (First Amendment),
2427
freedom of religious belief principle in,
57-60
state interests vs. religious practices and,
167-68
free-riding
religiously oriented original position and,
13335
tort theory of religious practice and, 226-28
free speech. See speech
Fuller, Lon, 7
functionalist perspective, religious freedom
and, 15
fundamental freedoms, complex self-regarding
practices as interference with, 202-3
fundamental social values, true other-
regarding practices and, 267-69
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Galston, Miriam, 107-12
Garvey, John, 71-72, 73-75, 7679, 106—7
genocide, speech as incitement to,
301-21n.170
Gentile, Valentina, 9
Germany, as intermediary state, 30
Gey, Steven, 248-50
Ginsburg, Tom, 22-23
Glendon, Mary Ann, 9
Glenn, Patrick, 231-33
Greece
harm of self-regarding practices
in, 151-52
speech in self-regarding practices and,
187—90
Greene, Abner, 162
Grinstein, Joseph, 240-41
grooming and public health, restriction of
religious practices and, 16973, 1741.166,
178, 202—3
group rights
alienation and religious freedom of, 72-73
freedom of religious practice and, 61-66
protection of society and, 285-92
religious freedom and, 35360
true other-regarding practices involving,
28192
groups rights, self-regarding practices involving
children and, 198—200

Hale (Baroness), 175n.167
harm, concepts of. See also religious injury
concept
autonomy, harm to, 149-53
distress or religious offense at others’ acts,
250-53, 25658
economic harm, 14449
false other-regarding practices and, 24446,
248-50
individuals, harm to, 21930
internal conflict of religious freedom and,
271-73
non-religious persons, 273-75
physical health, harm to, 153-66
religious persons, 27578
self-harm by religious actors/religious
persons, 14466, 248-50, 254-56, 262-63
self-regarding practices involving children
and, 190-91
society, harm to, 23035
Hart, H. L. A, 7, 250-51, 285-86, 296—97

headscarf practices, state intervention
in, 137, 1591.88, 159-60, 170n.143,
170-71n.145, 172—78, 181n.207, 1931n.281,
2021.6
heresy, freedom of religious belief
and, 55-57
hijab. See headscarf practices
Hindu religious practices, accommodation of,
169—73, 17411606, 1811.207, 193n.281
historical bases for religious practice
colonialism and, 22-23
discounted damages based on, 23435
true other-regarding practices and, 269
Hogan, G. W, 53-54
Hohfeldian paradigm
freedom of religious practice and, 64-65
internal conflict of religious freedom and,
27173
holy sites, protections for, 23038
homeschooling, captive audience issues and,
301N.173
homosexuality
as blasphemy, 298-99
economic coercion of persons and entities
opposed to, 186-87, 22426, 229—30
as harm to society, 27879, 285-92
injury to religious persons and, 161-66
religiously oriented original position and,
119-21
Hope (Lord), 12425
Horowitz, Morton, 100n.38
Human Rights Act 1998 (United Kingdom), 28,
13032, 130-3111.215, 320
assisted suicide and, 153-54n.59
atheism and, 59-60
corporal punishment and, 162
freedom of religious practice in, 67-68
non-discrimination principle in, 45—50
Human Rights Council (U.N.), 18-23
human rights law
definitions of religion and, 12627
freedom of religious belief principle and,
55-57
freedom of religious practice and, 61-66
religious freedom and, 18-23, 35-36, 3942
religiously oriented original position in, 321

identity

law and religion and, 5

privileging of religious freedoms over, 83
immigration, non-discrimination cases and, 50

@© in this web service Cambridge University Press

www.cambridge.org



www.cambridge.org/9781107179332
www.cambridge.org

Cambridge University Press

978-1-107-17933-2 — Transforming Religious Liberties
S. I. Strong

Index

More Information

330 Index

incitement of religious hatred, speech as, freedom of religious belief principle and,

18990, 238—43, 296308 55-57
incommensurable rights, 10-15 freedom of religious practice and, 61-66
complex self-regarding practices
and, 202-3
fairness and objectivity and, 87-88 religious freedom and, 18—23
harm to society claims and, 27879 religiously oriented original position and,
religiously oriented original position and, 319-22
104—7 International Society for Krishna
individual rights Consciousness (Hare Krishnas), 14953
alienation and religious freedom of, 72—73 intra-faith discrimination, 48—49
autonomy of religious freedom and, 73-75
constitutional framework for religious
practices and, 119-21

non-discrimination principle and influence
Of7 42-54

invisible benefits, religious accommodation
and, 228n.135

Ireland, Republic of

economic coercion as intervention in, animus in religious interventions in, 171n.146
183-87 definitions of religion in, 132-33

freedom of religious practice and, 61-66 freedom of religious belief principle in,

personal autonomy and, 75-76 57-60

public and private religious acts and, go—9z as intermediary state, 30-33

religious freedom and, 3536 law and religious freedom in, 12-13

mere distress offenses avoided by, 263-66

non-discrimination on the basis of religion

religiously oriented original position, 102—4
self-regarding practices involving children

and, 198—200 in, 50-54
true other-regarding practices involving, religiously oriented original position in, 321
279-81 Irish Constitution

Indonesia, as intermediary state, 30 Christian values in, 289—92

Inter-American Democratic Charter definitions of religion absent in, 13233

(Organization of American States), freedom of religious belief principle and,
20-211.93 57-60

intermediary state freedom of religious practice and, 67-68

imposition of monetary damages in, 208—9

non-discrimination principle in, 50-54

Ireland as example of, 30-33
non-discrimination on the basis of religion
in, 50-54
internal conflict of religious freedom

religious freedom in, 30-33
Islamic law
absolute precedence of belief and practice
and, 106
religious practice and, 139—41

definitions of religion in, 12627
divine justice in, 118n.135
freedom of religious belief in, 55-57

true other-regarding practices and, 271-73
International Bill of Human Rights, 18—23

International Convention on the Elimination

of All Forms of Racial Discrimination

freedom of religious practice and, 61-66
heretical Muslims in, 42n.34

history of religious freedom in, 35-36
human rights in, 18-23

(ICERD), 19n.85
International Covenant on Civil and Political
Rights (ICCPR), 1823, 3942
definitions of religion in, 126—27
freedom of religious belief and, 55-57

intermediary state and, 30
international standards and, 41—42
martyrdom in, 157n.77
norms of legal theory in, 37-38
relationship of religion to, 13-14
religious clothing in, 172—78
Islamic State, destruction of antiquities by,
236n.177, 2371.181, 237n.179
Islamic states, as established states, 27-30
Israel, personal law in, 631n.166

freedom of religious practice and, 61-66
international law
current approaches to religious freedom in,
36-38, 39-42
definitions of religion and, 12627
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Jackson (Justice), 19091
Jaderblom (Judge), 176
Jehovah’s Witnesses
monetary damages imposed on, 207-13
self-regarding practices of, 149-53,
153-541.59, 183-87, 190-91, 19495,
20011.325, 295, 300-1
Jewish faith schools (U.K.), non-discrimination
cases involving, 48—49
jihadist martyrs, 275-76n.41
Judaism
Israeli personal law and, 63n.166
self-regarding practices involving children
and, 197-200
state intervention in religious practices of,
16973, 183-87
juridification of religion, 2—3
definitions of religion and, 137
fairness and objectivity in, 87-88
“just bounds” issues, freedom of religious
practice and, 60-01
justice, theory of
absolute precedence of belief and practice
and model of, 104—7
divine justice and, 11718
Rawls’s stages of, 102—4, 118-19
religious belief and practice and, g7n.15
religiously oriented original position and,
94-112
religious truth and, 78
veil of ignorance and, 107-12

Kahn, Paul, 141
Kalanges, Kristine, 23
Kelsen, Hans, 7

labor issues
discouraging price for permitted acts and,
209-12
economic harm claims against non-profit
religious organizations and, 146—48
harm to individuals and, 21930
unemployment compensation based on
religious-based unemployment, 183-87
laitité, principle of, 175n.170. See also secular
states
law and economics movement, 208n.24
law and religion
analyses and reform of concepts in, 309-10
assisted suicide and, 163-66
definitional issues and, 122—41

divine justice and, 117-18
in Europe, 27n.129
fairness and objectivity in, 87-88
false other-regarding practices and, 24446
methodology for new approaches to, 10-15
new approaches to, 5—7
prioritization of religious beliefs and
practices, 92-93, 100
public and private religious acts and, go—92
religious freedom and, 2—3n.10
religiously oriented original position, 102—4
self-harm by religious practices and, 15661
self-regarding practices in, 143
unique items claims and, 23538
in United Kingdom, 2730
in United States, 12-13, 2427
working definitions for, 33-34
Laycock, Douglas, 125
Lee, Simon, 305
legal perfectionism, absolute precedence of
belief and practice and, 106—7
legal persons. See also religious actors/religious
persons
constitutional framework for religious
practices and, 119-21
definitions of religion and, 129
legal theory
current approaches to religious freedom
and, 3638
personal autonomy in, 73-75
public and private religious acts and, go—92
Rawls’s contributions to, g6n.6
legislative stage, religiously oriented original
position, 102—4
legitimacy, religious truth and issue of, 76-79
“A Letter Concerning Toleration” (Locke), 1—2
liberalism
absolute precedence of belief and practice
and, 104—7
decision-making in original position and,
112-18
liberty of conscience and, 104
public and private religious acts and,
9092, 102
religious truth and engagement of, 76-79
liberty of conscience
absolute precedence of religious belief and
practice and, 104~7
First Amendment protections and,

139—40n.257
limits of religious freedom and, 84-85
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liberty of conscience (cont.)
Rawls’s concept of, 102—4
religious truth and, 78
state interests vs., 167-68
Locke, John, 1-2, 38-39, 60-61, 70, 79, 93, 134,
248-50, 309-10
losses, injuries to non-religious persons as,
204-6
Lupu, Ira, 78, 86-87, 206, 253

majority religious practices
alienation caused by, 72-73
blasphemy protections and, 299—301
coercion of beliefs and, 258-62
damages based on, discounting of, 233-34
false other-regarding practices and, 314-16
true other-regarding practices as, 267-69,
281-92, 317-19
Makarcyzk (Judge), 263-66
Marshall, Thurgood (Justice), 22021
Marshall, William, 7576, 238—43
Martens (Judge), 151-52
Martin, Rex, 106
Marty, Martin, 92
mass suicides, 156-01, 301-2n.170
May (Lord Justice), 150
McCarthy (Justice), 291
McConnell, Michael, 38-39, 71, 80-83, 84-8s,
90—92, 125, 210-11
medical treatment, rejection of
by already-ill religious person, 156
assisted suicide and, 163-66
for children, state actions and, 191-94,
2001.325
harm to non-religious persons and, 27375
patient choice and, 160-61
self-regarding practices and, 153-66
mental health, self-regarding practices and
harm to, 153-66
Messner, Francis, 27n.129
microaggressions, religious freedom and, 3—4
military spending, religious objections to,
17879
Mill, John Stuart, 71-72, 119n.137, 248-50, 25153
“minimum core beliefs,” protection of, 87-88
minority religions
alienation of, 72-73
animus in state interventions toward, 172—78
distress or religious offense at others’ acts
and, 250-51, 256-58
economic harm interventions and, 14546

Index

quantification and imposition of damages
and, 214-19
secular state protection of, 84-85
true other-regarding practices and, 269n.8
monetary damages
“chosen common way principle” and
imposition of, 208—9
imposition on religious people by, 207-13
true other-regarding practices and, 269—71
Moon, Sun Myung, 50
morality legislation
complex self-regarding practices
and, 202—3
privileging of religious freedoms over, 83
religious freedom as, 3n.10
self-harm and, 248-s50
Mormon Church
doctrinal change as result of state actions
involving, 18082
economic harm claims involving, 148-49
polygamy practices of, 176n.180
state accommodation of, 174n.166
Mumby (Lord Justice), 198—200
Murphy (Justice), 19091
Mustill (Lord), 155, 160-61

Nagel, Thomas, 107-12
national law
assisted suicide in, 163-66
definition of religion in, 127-33
freedom of religious belief principle in,
57-00
freedom of religious practice and, 67-68
non-discrimination on the basis of religion
and, 42-54
religiously oriented original position and,
31922
national laws
current approaches to religious freedom in,
36—38
international laws on human rights and,
18-23
religious freedom and diversity of, 13-14,
24733
Native American communities
complex self-regarding practices as threat to,
23035
state interests vs. practices of, 167-68,
183-87, 196-97, 210-11
unique items claims by, 23538
natural law and rights, religious truth and, 78
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natural persons, constitutional framework for
religious practices and, 19—21
necessity doctrine, balancing demands in the
original position and, 113-17
negative right
beliefs and practices as, 141
false other-regarding practices and, 31416
harm to non-religious persons and, 273—75
religious beliefs and practice as, 113
religious freedom as, 10-15
neutrality
absolute precedence of belief and practice
and, 104—7
religious freedom as violation of, 8083
true other-regarding practices and, 317-19
New Zealand no-fault compensation scheme,
2171.70
Nicholls (Lord), 130-32
non-discrimination on the basis of religion,
principle of, 36—42
definitions of religion and, 12729
harm to religious persons and, 27578
in Ireland, 50-54
in national law, 42-54
tort theory of religious practice and, 228—-30
in United Kingdom, 45-50
in U.S. law, 42—45
non-established state
imposition of monetary damages and
separationist approach of, 208—9
non-discrimination principles in, 45
United States as, 2427
non-Muslims, Islamic protections for freedom
of religious practice and, 61-66
non-profit religious organizations, economic
harm claims against, 14648
non-religious persons
beliefs and behavior of, 83, 8g—go
complex self-regarding practices and, 203—4,
311-14
defined, g4n.1, 12729
false other-regarding practices involving,
24446
harm to, 27375
impact of speech as, 189—9o, 238—43
internal conflict of religious freedom and,
27173
religious injuries to, 204-0
religiously oriented original position and,
94-112, 133-35
rights of, 8—9

true other-regarding practices and, 269g-71
violence against, 301-3
non-theistic systems, protection of, 130n.212,
13335
norms of religions
religious practices and, 135-39
true other-regarding practices and, 267-69
Northern Ireland, sectarian strife in, 302—5
Nupberger (Judge), 176

objectivity
balancing demands in the original position
and, 113-17
religious freedom and, 87-88
O’Connor, Sandra Day, 185
O’Higgins (Chief Justice), 289-92
Oklahoma Save Our State amendment, 44—45
Organization of the Islamic Conference, 20-22
Orthodox Christian church, self-regarding
religious practices in, 151-52,
170—71N.145
other-regarding practices. See also false other-
regarding practices; true other-regarding
practices
speech acts and, 238—43

paid prayer, 209-71
Paley, William, g7n.15
Palm (Judge), 263-66
parental rights
complex self-regarding practices and, 2023
self-regarding practices involving children
and, 190200
true self-regarding practices and, 282-85
Patient Protection Affordable Care Act
(PPACA), 129
Peace of Westphalia 1648, 3536
Peculiar People sect, 19194
Pekkanen (Judge), 263-66
Perry, Michael, 3n.10
personal autonomy
religious practice as harm to, 14953
third party assistance to self-harm and,
161-66
personal law, freedom of religious practice
and, 63n.166, 63n.167
peyote ingestion, in Native American ritual,
183-87, 210-11
physical health, harm to
affirmative acts by healthy religious persons,
156-61
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physical health, harm to (cont.)
already-ill religious persons, 156
self-regarding practices and, 153-66
third party assistance for, 161-66
Places of Worship Registration Act 1855
(UK., 130
Plato, 24648
Political Liberalism (Rawls), 98-104
politics
free speech and, 238—43
Rawls’s exclusion of religion from, gs-104
polygamy, 292n.126
state intervention in, 176n.180, 180-82
Poor Law Amendment Act 1868, 191-94
positive duty, discounted damages based
on, 233
positive right
beliefs and practices as, 141
false other-regarding practices
and, 31416
religious freedom as, 10-15
Poulter, Sebastian, 159-60
Prevention of Incitement to Hatred Act
(Northern Ireland) (U.K.), 3025
prioritization of religious beliefs and practices,
92-93, 100, 104=7, 27173
prior restraint doctrine, speech liability and,
24143
prison administration, Islamic religious
practices and, 169
private acts. See also complex self-regarding
practices; self-regarding practices; true
self-regarding practices
false other-regarding practices as, 24446
religious freedom and, 9go—92, 98-104
religious practice as, 3n.12
property, threats to, 306-8
proselytization
captive and religious speech rulings and,
295-96
harm to autonomy claims involving, 151-52
laws on religious practice and, 65n.181
Protestant Reformation, 35-36, 23538
prudential arrangement, religious freedom
and, 79-8o
psychological aspects of religion, 124
coercion of religious belief and, 254, 258-62
distress or religious offense at others acts,
25051, 25658
public acts. See also self-regarding practices
false other-regarding practices as, 24446

religious freedom and, go—92, 98-104
public emergency concept, freedom of
religious practice and, 4142, 57, 65-66
public health, restriction of religious practices
based on, 169—73, 1741.160, 178, 202-3
Public Order Act 1986 (U.K.), 29-30
Public Order (Northern Ireland) Order
1987, 305
public reason
Rawls’s concept of, 9g6—97
religiously oriented original position and,
31922
true other-regarding practices and, 267-69
public safety, complex self-regarding practices
and, 202—3

Purchas (L)), 4647

Race Relations Act 1976 (U. K.), 46—47
Racial and Religious Hatred Act 2006 (U.K.),
20-30, 59—60, 298-99n.162, 3025
Rapoport, David, 7071
Rawls, John, 7, 78, 84-85
absolute precedence of belief and practice
and model of, 1047
on balancing demands in the original
position, 113-17
on clash of liberties, 26979
on divine justice and original position,
117-18
model of religious belief and practice, g5—104
public reason concept of, 9697, 267-69
speech as incitement to violence and
theories of, 306-8
veil of ignorance in model of, 107-12
Raz, Joseph, 7
real property, unique items claims involving,
235-38
reflective equilibrium, Rawls’s concept of, 98
religion, definitional issues with term of, 122—41
religious actors/religious persons
already-ill religious persons, rejection of
treatment by, 156
complex self-regarding practices and, 311-14
cconomic harm to, 144—49
equal protection concerns, 213-14
harm to, 27578
harm to non-religious persons by, 27375
harm to physical health by, 153-66
healthy persons, affirmative acts of harm by,
156-61
imposition of choice on, 180-87
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internal conflict of religious freedom and, Religious Freedom Restoration Act (RFRA)

27173

monetary damages imposed on, 207-13

non-religious opposition to, g4n.1

objections to current approaches to religious
rights, 88-93

protections from self-harm by, 14466,
254-56

quantification and imposition of damages
and, 214-19

third party assistance for self-harm, 161-66

as threat to civil peace, 70-71

true other-regarding practices by, 275-78

Religious and Racial Hatred Act 2006, 47—48

religious belief, freedom of

absolute precedence of, 1047

coercion of religious belief and, 24648, 254,
258-62

international standards, 55-57

mental illness and, 153-66

in national law, 57-60

overview of, 54-60

principle of, 36-38

prioritization of, 92—93, 100

public and private acts and, go—g2

Rawlsian model of, 95104

separation of behavior from, 89—go,
98-104

subjectivity and, 124

religious clothing, state prohibitions on,

172—78, 202n.6, 211-12

religious education, protection in Irish

Constitution, 31-32

religious freedom

absolute precedence of belief and practice
and, 1047

analyses and reform of, 309-10

case studies in claims of, 17

current approaches to, 3638

extranational model of, 7-8, 69

fair and objective administration of, 87-88

historical approaches to, 16-17, 35-36

improper scrutiny of, 8687

international law and, 1823

limitations of, justifications for, 80-88

methodology for new approaches to, 10-15

new theoretical approaches to, 5—7

protection of, 23

self-regarding practices involving children
and, 196—97

theoretical justifications for, 68-8o

(U.S.), 24-27, 12729, 185-86, 320
religious injury concept. See also harm,
concepts of
injuries to non-religious persons and, 206
Religious Land Use and Institutionalized
Person Act of 2000 (RLUIPA), 2427,
127-29, 320
religiously oriented original position
abortion debate and, 282-85
absolute precedence of belief and practice
and, 1047
balancing demands in, 113-17
blasphemy protections and, 299—301
captive and religious speech in, 29396
children’s welfare and, 191—94, 198—200
coercion of religious belief and, 254, 258-62
complex self-regarding practices and, 2034,
311-14
constitutional framework, 102—4, 119—21
decision-making in, 112-18
definitional issues, 133-35
destruction of unique items and, 235-38
discourage prices for permitted acts and,
211-12
divine justice and, 117-18
economic harm from self-regarding
practices and, 144—49
false other-regarding practices, 253-58,
31416
foundational issues with, 17-34
four stages in Rawls’s model of, 102—4, 118-19
harm to autonomy and, 152-53
harm to society and, 230-35, 278-79
homosexuality and, 291-92
incitement of religious hatred and, 306-8
individual targets and, 279-81
Native American spiritual practices and,
231-33
practical implementation of, 319—22
premises and assumptions, 94-112, 118-19
prohibitions on religious clothing and,
169-73
quantification and imposition of damages
and, 214-19
Rawlsian model of religious belief and
practice, 95-104
self-harm by religious persons and, 166
self-regarding practices and, 11819,
14349, 310
speech and, 187—9o, 23843
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religiously oriented original position (cont.) Sager, Lawrence, 72-73, 83
true other-regarding practices and, 269-79, ~ same-sex marriage
317-19 complex self-regarding practices and, 202-3,
universalization of religious freedom and, 22420
16-17 Irish Constitution and, 32, 291-92
veil of ignorance and, 107-12 Sandel, Michael, 7778, 8083, 110
religious offense claims, 13, 25051 Santeria practices, U.S. law and, 43-44
religious pluralism Sapir, Gideon, 75-76
decision-making in original position and, The Satanic Verses, 298-99
11218 sati practices, 156-61
definitions of religion and, 130-32 Scalia, Antonin (Justice), 171n.146, 260,
freedom of religious belief and, 54n.105 306n.197
globalization and increase in, 5—7 Scarman (Lord), 22226, 298-99
protection of, 12 school prayer cases, 258-62, 293-96
religiously oriented original position and, Scottish law, religious freedom in, 12n.58
107-12 second order principle, secularity and, 82n.287
spectrum of opinion and, 1002 secular states
truth and, 79 alienation and religious freedom in, 72-73
in United Kingdom, 29—30 disregard of religious beliefs and, 84-85
religious practice, freedom of. See also self- headscarf bans in, 17577
regarding practices neutrality principle and, 8083
absolute precedence of, 104—7 religious freedom and, 2427
changes in, state actions as catalyst for, 180-82 true other-regarding practices and, 289-92
constitutional framework for, 11g-21 Sedley, Justice, 50
definitions of, 13539 self-annihilatory violence, 275-76n.41
harm to autonomy, intervention on basis of,  self-definition
149-53 harm to religious persons and, 27578
historical bases for, 2223, 234-35, 269 imposition of monetary damages as violation
internal conflicts involving, 139—41 of, 208—9
international standards, 61-66 religious freedom and, 7576
national law and, 67-68 self-harm by religious persons
overview, 60—68 false other-regarding practices, 248-s0,
principle of, 3638 25456, 262-63
prioritization of, 9293, 100 interventions in, 156-61
public and private acts and, go—g2 third party assistance for, 161-66
range of religious practices in modern self-immolation, 15661
society, 112n.107 self-mortification, acts of, 15661
Rawlsian model of, 95104 self-regarding practices. See also false other-
separation of behavior from, 8g—go regarding practices; true other-regarding
state interests vs., 166—79 practices
Republic of Ireland, freedom of religious administrative efficiency and social
practice in, 67-68 uniformity rationales for intervention of,
risk-taking, balancing demands and, 113-17 166-79
ritual slaughter, state interests vs. religious children and, 19go—200
practices involving, 166n.119 complex practices (See complex self-
Robilliard, St. John, 297-98 regarding practices)
R (Ghai) v. Newcastle City Council, 85n.313 current approaches to, 143
defined, 14243
sacrifice economic coercion as intervention in,
of non-religious persons, 204~6 183-87, 207-13
by religious persons, 27578 economic harm from, 14449
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grounds for intervention in, 144-66
harm to autonomy and, 149-53
harm to physical health and, 153-66
healthy persons, affirmative acts of harm by,
15061
imposition of choice involving, 180-87
religiously oriented original position and,
118-19, 143—44, 310
self-harm by religious actors/religious
persons, 144—66
speech, 187—90, 238—43
third party assistance for, 161-66
sentiments, beliefs and, 12425
Seventh Day Adventists, accommodation of,
183-87
Sexual Offenses Act 1956 (U.K.),
285-86
sexual orientation, discrimination based on,
187n.242
Shari’a law
freedom of religious belief in, 55-57
religious freedom and, 22-23
U.S. non-discrimination rulings
and, 4445
Sheppard, Steve, 106—7
Shops (Hours of Trading) Act 1938 (Ireland),
139-41
Sikh religious practices, accommodation or
restriction of, 169—73, 1741.166, 178,
181n.207, 193n.281
sincerity element
religiously orientated original position and,
133-35
religious rights and, 129n.204
slippery slope arguments, restrictions on
religious clothing and, 17879
Smith, Joseph Jr., 180
Smith, Steven, 7-8, 95
snake-handling rituals, 15661
social mores
Irish Constitution and, 32
United States law and religious freedom
and, 25n.114
Social Security benefits
religious organizations” exemption from,
14748
state interests vs. religious practices
concerning, 167-68
social uniformity, state intervention in
religious practice based on, 16679

337

society, harm to
complex self-regarding practices, 23035
true self-regarding practices for protection
against, 278-79, 285—92
soft law, religious freedom and, 18—23
spectrum of opinion, religiously oriented
original position and, 1002
speech
blasphemy and incitement of religious
hatred and, 296308
captive audiences and, 293-96
religiously oriented original position and,
187-90, 306-8
restrictions on, 206, 238—43
separation of belief and behavior and, 89—go
true other-regarding practices and, 292-308
states
administrative efficiency and social
uniformity as interests of, 166—79
analyses and reform of religious freedom and
role of, 309-10
changes to religious doctrine from actions
by, 180-82
economic harm as basis for intervention by,
14449
equal protection concerns about religious
practices and, 213-14
false other-regarding practices and, 24648
harm to physical health and intervention by,
153-06
personal autonomy protections by, 149-53
prudential arrangements for religious
freedom and, 79-80
relationship of religion to, 13-14
religious group contributions to, discounted
damages based on, 23435
religious truth and engagement of, 76-79
self-harm by religious persons and
interventions by, 156-61
self-regarding practices and interventions by,
143, 144-66
sovereignty over religious freedom and, 9293
status quo bias, religious freedom and, 8—9
Stevens, John Paul (Justice), 169—73
subjectivity in belief, 124
subsidization of religious institutions, state-
based approach to, 208—9
substantive neutrality, religious freedom and,
80-83

suffrage rights, polygamy and, 18082
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suicide
self-annihilatory violence as, 275-76n.41
self-regarding practices and, 153-66
Sullivan, Donna, 196, 240-41
Sunstein, Cass, 7, 11-12, 79-80, 87-88, 246—48
Supreme Court (Ireland)
homosexuality cases and, 289—92
tort theory of religious practice and, 226-28
Supreme Court (U.K.)
commercial interests and religious freedom
and, 22930
freedom of religious belief principle and,
57-60
non-discrimination cases before, 48—49
Supreme Court (U.S.)
administrative efficiency and uniformity
rationales, state intervention in religious
practices and, 16973
captive and religious speech rulings by,
293-96
complex self-regarding acts and, 214-19
conscientious objector rulings by, 124
economic coercion for self-regarding
practices and, 209-12
economic harm from self-regarding
practices and, 144-49
freedom of religious practice and, 67-68
free speech rulings and, 238—43
homosexuality cases before, 288-89
mere distress offenses and, 263-66
monetary damages imposed on religious
persons, 20713
non-discrimination on the basis of religion
and, 4245
religious-based unemployment issues and,
183-87
religious doctrine influenced by rulings of,
180-82
self-regarding practices involving children
and, 190-91, 197-98
state interests vs. religious practices and
rulings of, 167-68
surrogate mothers, complex self-regarding
practices and, 202-3

tax law
monetary damages imposed on religious
violations of, 207-13
religious-based objections to, 43—44,

1771.182, 178-79

Temple Mount, Muslim-Jewish conflict over,

27578

Ten Commandments

public display of, 261-62
secularization of, 269n.8

A Theory of Justice (Rawls), 98-104
Thigpen, Robert, 107-12
third party

assistance to self-harm by religious persons,
161-66

harm to, 204-6, 273-75

speech as incitement to violence and, 306-8

Tillich, Paul, 124
toleration

civil peace and, 70-72
freedom of religious practice and, 6061
non-discrimination on basis of religion and,

3839

tort theory of religious practice

award recipients and damage quantification,
214-19

“chosen common way principle” and, 208—9

complex self-regarding practices and, 2034,
31114

contributions to state, discounted damages
based on, 23435

“convenient” revenue generation and,
212-13

discouraging price for permitted acts and,
209-12

equal protection concerns, 213-14

harm to individuals and, 219-30

harm to society and, 230-35

history, discounted damages based on, 23435

imposition of monetary damages, 207-13

injuries suffered by non-religious persons,
2046

majority values, discounted damages based
on, 233-34

positive duty, discounted damages based
on, 233

self-harm and, 156-61

speech as incitement to violence and, 306-8

true other-regarding practices and, 269—71

unique items, claims involving, 23538

transgender individuals, rights of, 285n.83
Tribe, Laurence, 75—76, 123
true other-regarding practices

blasphemy and incitement of religious
hatred and, 296—308
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current approaches to, 267-69
defined, 267
group targets for, 281-92
harm to non-religious persons and, 27375
harm to religious persons and, 275-78
individual targets of, 279-81
internal conflict of religious freedom and,
271-73
protection of society and, 285-92
religiously oriented original position and,
269-79, 317-19
speech issues and, 292—308
truth
balancing demands in the original position
and, 113-17
religious freedom and search for, 76-79
Tulkens (Judge), 173-75
Turkey, religious freedom in, 2427, 451n.54
Tushnet, Mark, 7576, 89—go
Tutu, Desmond (Archbishop), 164-65

unemployment compensation, self-regarding
practices and, 183-87
Unification Church ("Moonies”), 50, 14546,
149-53
uniformity rationale, state intervention in
religious practice based on, 16679
unique items, destruction of, 13, 23538
United Kingdom
animus in religious interventions in,
171n.146
assisted suicide prohibited in,
164-65n.111
commercial interests and religious freedom
and, 229-30
definitions of religion in, 12g-32
freedom of religious belief principle in,
57-60
freedom of religious practice in, 67-68
imposition of monetary damages in, 208—9
law and religious freedom in, 12-13, 27-30
legality of homosexuality in, 285-86
non-discrimination principle in, 45-50
prioritization of religious beliefs and
practices, 92—93
religiously oriented violence in, 302—5
United Nations Human Rights Committee,
13335
United States
captive and religious speech in, 293-96
definitions of religion in, 127—29

339

dominance of Christianity in, 27, 128n.194
freedom of religious belief principle in,
57-00
freedom of religious practice in, 67-68
law and religious freedom in, 1213, 2427
non-discrimination on the basis of religion
in, 42—45
religiously oriented original position in, 320
religious resistance to government policy
and, 25n.114, gon.342
Shari’a law legislation in, 4445
trivialization of faith in, 92-93
Universal Declaration of Human Rights, 18-23,
39-42, 55-57
definitions of religion absent in, 12627
freedom of religious practice in, 61-66
Universal Islamic Declaration of Human
Rights (UIDHR), 2022, 4142
definitions of religion in, 126-27
freedom of religious belief in, 55-57
freedom of religious practice and, 61-66
unmarried parents, complex self-regarding
practices and, 2023
utilitarianism
religious freedom and, g7-98
religiously oriented original position and,
113-17

Valticos (Judge), 151-52, 295-96
values, religiously oriented original position
and, 104—7
veil of ignorance
Rawls’s theory of justice and,
107-12
religiously oriented original position and,
1024
violence
religious freedom and, 3—4
religious speech as incitement to, 189—qo,
23843, 296308
self-annihilatory violence, 275-76n.41
virtue jurisprudence, 65n.178, 248n.19

Walker, Graham, 106

Walsh (Justice), 139—41, 22628, 287-88

Weatherup (Justice), 130-32, 137-39

West, Ellis, 71

Western religious and legal values, religious
freedom and, 14-15

witness, practice of, laws on religious practice
and, 65n.181
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Wolfenden Committee, 285-86, 287, 289 yarmulke, restrictions on wearing of, 169—73,
women, discrimination against 214-19

in Islamic law, 4142
self-regarding religious practices and, 156-61  Zekia (Judge), 287-88
Wright, Chris, 92-93 Zionism, in Islamic law, 4142, 57, 65-66
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