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social group membership
age-based group, 176-8
age plus other characteristics, 176, 178-82, 185
as immutable characteristic, 176-7, 180-1
Age-sensitive risk assessment
overview, 11-12, 79, 99-100
burden of proof, 90
definition of refugee and, 79-81
evidentiary challenges
generally, 79
overview, 89-90
country of origin information, 91-2
credibility of evidence (See Credibility of evidence)
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284

@© in this web service Cambridge University Press www.cambridge.org


www.cambridge.org/9781107175365
www.cambridge.org

Cambridge University Press
978-1-107-17536-5 — The Child in International Refugee Law

Jason M. Pobjoy
Index
More Information

INDEX

liberal benefit of doubt, 93-9
similarly situated persons, 93
forward-looking assessment of risk, 82, 89-90
homosexuality and, 94
incorrect assessment, 79
persecutory harm and, 123
well-founded fear/genuine risk requirement
generally, 81
overview, 79, 81-2
ability to understand, 83
bipartite understanding of, 82-4
difficulty in articulating, 83-4
dispensing with subjective element, 86-9
forward-looking assessment of risk, 82, 89-90
imputation of fear from parent to child, 85-6
Michigan Guidelines on Well-Founded Fear, 156
objective element, 81-2, 86-9
past persecution, relevance of, 82-3
“predicament” approach and, 161
rationale for requiring children to establish, 84-9
subjective element, 81-2
Alienage, 14, 15, 52, 188, 217
Alleviation of risk theory, 110-11, 114-16
Alston, Philip, 107, 112-13, 225, 228, 234
American Convention on Human Rights, 149-50
Anker, Deborah, 29, 102, 111
Arbitrary detention under CRC, 46
Assembly, freedom of, 19-20, 55
Association, freedom of, 19-20, 55
At-risk children defined, 2
Australia
best interests of child principle in
application of CRC Article 3, 223-5
determination of best interests, 225

discretionary grant of protection on humanitarian grounds, 218

as independent source of protection, 201, 202-3
removal of parent and, 213-14, 218
country of origin information in, 93-4

Department of Immigration and Citizenship, Guidelines, 69, 122, 125

determination of refugee status in, 50, 53, 62
family unity in, 69

government guidelines in, 27

individual assessment requirement in, 53, 61-2
interplay between Convention and CRC in, 8
liberal benefit of doubt in, 98

Migration Amendment (Complementary Protection Act) 2011, 191
Minister for Immigration and Citizenship, Guidelines, 214, 218

nexus to Convention ground in

causal link, 160

intention requirement, 160

political opinion, 169

“predicament” approach, 161-2

religion, 171

social group membership, 174, 176-7, 178
non-refoulement obligation in, 190-1
non-separation duty in, 76
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Australia (cont.)

persecutory harm/being persecuted in
generally, 102
alleviation of risk theory, 114-15
definition of “being persecuted,” 121-2, 125, 129-30
domestic child abuse, 134
education, 141, 142
human rights framework, 104
protection theory, 111-12
psychological harm, 153
state protection, 111, 112, 115

similarly situated persons in, 93

well-founded fear/genuine risk requirement in, 85, 86

Balancing of interests in best interests determination, 234-8
generally, 224
crime prevention and, 236
immigration control and, 236
rights-based interests, 235
Being persecuted. See Persecutory harm/being persecuted
Bennion, F., 172-3
Best interests of child principle
generally, 7, 12, 20-1, 80-1, 187, 196, 238, 241
overview, 187, 196-203
application of CRC Article 3, 223-5
complementary protection, applicability of, 187
under CRC, 20-1, 46
discretionary grant of protection on humanitarian grounds, 218-20
ECHR and, 206-13
education and, 229-30
family unity and, 73, 231-2
first country of arrival rules, 198-9
flexibility of, 223
as independent source of protection, 199-203, 223-5
as informing definition of refugee, 197-8
internal protection alternative, 198-9, 240
International Refugee Organization and, 203-5
medical care and, 229-30
nationality and, 229-30
non-discrimination/equality and, 229-30
non-refoulement obligation and, 198
non-separation duty and, 146
persecutory harm/being persecuted and, 124
as primary consideration, 8, 31
privacy and, 229-30
proactivity in, 223-4
removal of parent and, 213-18
right to life and, 229-30
safe third-country rules, 198-9, 240
Stage 1: determination of best interests, 225-33
generally, 224
accompanied children, 232
catalogue of rights, 228, 229-30
deterrence and, 236-7
Dublin regime and, 236-7
extradition and, 236-7
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family unity/reunification, 231-2
genuine, 225
long-term effects, 226
mandatory, 225
no additional hardship threshold, 228-9
preservation of family unit, 237
principled and objective determination, 229
promotion of best interests of children, 236-7
right to be heard/views of child, 226-7
specific situation and circumstances, 227-8
Stage 2: balancing exercise, 234-8
generally, 224
immigration control and, 236
protection of host community, 236
rights-based interests, 235
standard of living and, 229-30
state practice regarding, 203

discretionary grant of protection on humanitarian grounds, 218-20

ECHR and, 206-13
international models, 203-5
removal of parent and, 213-18
unaccompanied children and, 221-3
state protection and, 198-9
as two-stage process, 224
unaccompanied children and, 221-3
unborn children, 223-4

UNHCR, Guidelines on Determining the Best Interests of the Child, 2

Bethlehem, D., 41, 54
Bhabha, Jacqueline, 2, 6, 14, 17, 46, 48, 50, 95, 129, 198
Bierwerth, Christoph, 193

Bipartite understanding of well-founded fear/genuine risk requirement, 82-4

Bolton, Syd, 202

Boys, social group membership, 179-80

Buchanan, L, 167

Bullying as persecutory harm, 142

Burden of proof in age-sensitive risk assessment, 90

Byelorussia (Soviet SSR), best interests of child principle in, 2034

Canada
age-sensitive risk assessment in, 91, 93, 96, 97-8
best interests of child principle in
generally, 196
balancing of interests, 237

determination of best interests, 223, 224, 225, 227, 228-9, 231, 232
discretionary grant of protection on humanitarian grounds, 218-20

as independent source of protection, 202-3
removal of parent and, 214-16, 220
derivative protection in, 50
determination of refugee status in, 47, 50, 64-5
fact-finding in, 91
government guidelines in, 27
Immigration Act, 68, 214

Immigration and Refugee Protection Act, 64, 68, 82-3, 215
Immigration and Refugee Protection Regulations, 76, 77

individual assessment requirement in, 62, 64-8
interplay between Convention and CRC in, 8
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Canada (cont.)
interpretation of Convention in, 35
IRB, Guidelines, 56-7, 64, 84, 97, 98, 125
liberal benefit of doubt in, 96-7
nexus to Convention ground in
generally, 165
intention requirement, 159
political opinion, 168
“predicament” approach, 163, 164
religion, 170
social group membership, 173, 176, 182
non-refoulement obligation in, 189, 190
non-separation duty in, 76, 77
persecutory harm/being persecuted in
generally, 101, 132, 156
definition of “being persecuted,” 116, 118, 123, 125-6, 128, 129, 130
domestic child abuse, 132, 135, 137-9
education, 141, 142, 143-4
family separation, 146, 147-8, 149
protection theory, 111-12
psychological harm, 151-2, 153, 155
state protection, 109
right to be heard/views of child in, 56-7
well-founded fear/genuine risk requirement in, 82, 84-5, 88
Cartagena Declaration on Refugees, 186
CAT. See Convention against Torture (CAT)
Causal link to Convention ground
overview, 157-8
domestic child abuse, 163-4
intention requirement, 158-60
nature of, 157-8
“predicament” approach, 164
socio-economic deprivation, 163
standard of, 158
trafficking of children, 164
CEDAW. See Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
CERD. See International Convention on the Elimination of All Forms of Racial Discrimination (CERD)
Cessation of refugee status, 16, 81, 177-8, 240-1
Charter of Fundamental Rights (EU), 196, 202, 221
Child abuse. See Domestic child abuse
Childhood, social group membership, 179-80
Child labor
under CRC, 21, 127-8, 131-2
as domestic child abuse, 132-3
Child pornography
as domestic child abuse, 132-3
Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (OPSC), 11, 22, 29, 41, 43,
106, 133, 187
as persecutory harm, 117
Child refugees
age-sensitive risk assessment (See Age-sensitive risk assessment)
challenges facing, 3, 4-5
as child and refugee, 14-15
complementary protection under CRC (See Complementary protection under CRC)
defined, 2
determination of refugee status (See Determination of refugee status)
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gender-based persecution compared, 4-5
incorrect assessment of, 3-4, 5, 79
in international law (See International law, child refugees in)
invisibility of (See Invisibility of child refugees)
lesser form of protection for, 45
nexus to Convention ground (See Nexus to Convention ground)
persecutory harm/being persecuted (See Persecutory harm/being persecuted)
special protection
generally, 19
under CRC, 21-2, 46
unaccompanied children, 221-3
statistics on, 1
vulnerabilities of, 21-2
Children seeking international protection defined, 2
Child rights framework
overview, 5-8, 27, 239
complementary protection under CRC and, 30-1
interpretive aid within, 28-30
procedural guarantee within, 27-8
Child soldiers. See Military recruitment of child soldiers
China
nexus to Convention ground and, 165
one-child policy, 85, 86, 121-2, 165, 166-7
persecutory harm/being persecuted and, 121-2, 129-30, 141
well-founded fear/genuine risk requirement and, 82-3, 85, 86
Clapham, A, 113
Cohn, 1, 127
Complementary protection generally
overview, 186
CAT and, 186-7
ICCPR and, 186-7
non-refoulement obligation, 186-7
Complementary protection under CRC
overview, 186-7, 238, 241-2
Article 3, applicability of, 187
best interests of child principle, applicability to, 187
within child rights framework, 30-1
non-refoulement obligation as
generally, 12
overview, 186-7, 188-92, 238
cruel, inhuman or degrading treatment or punishment, protection against, 193-5
development, right of, 192-3
liberty, right to, 193-5
life, right to, 192-3
military recruitment of child soldiers, protection against, 30-1, 195-6
survival, right of, 192-3
torture, protection against, 193-5
temporary protection and, 186
Comprehensive Plan of Action for Indo-Chinese Refugees (1989), 205-6
Constructive deportation, 52
Convention. See Refugee Convention (Convention)
Convention against Torture (CAT)
generally, 149-50, 238
complementary protection generally, 186-7
non-refoulement obligation and, 186-7, 188-92, 196
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Convention grounds
overview, 165, 240
ejusdem generis approach, 172-4, 176-8, 183
nationality as, 3, 25-6, 108-9, 157, 165, 172-3
political opinion as, 166-9
generally, 3, 25-6, 108-9, 172-3
adult-centric definition of political activity, 167
gangs and, 169
independent or imputed opinion, 165, 166-7
parents or family members, opinions of, 166-7
social group membership versus, 166
unlikelihood of targeting children, 167-8
race as, 3, 25-6, 108-9, 157, 165, 172-3
religion as, 169-72
generally, 3, 25-6, 108-9, 158, 172-3
child’s own religious beliefs, 170-1
family members, religious beliefs of, 169-70
female children, 171-2
IHRL and, 171
social group membership as (See Social group membership)
Convention on the Civil Aspects of International Child Abduction, 208, 210-11
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), 29, 104, 106
Convention on the Rights of the Child (CRC). See also specific topics
abduction of children under, 21, 127-8
adoption of, 13-14, 19-20
adoption under, 46
applicability of, 6, 14, 19-20
arbitrary detention under, 46
Article 1, 1, 6, 175-6, 240-1, 244
Article 2
generally, 14, 20
non-discrimination/equality and, 197, 229-30
persecutory harm/being persecuted and, 130
social group membership and, 183
text of, 244
Article 3
best interests of child principle (See Best interests of child principle)
discretionary grant of protection on humanitarian grounds, 218-20
as independent source of protection, 7, 12, 80, 239, 241-2
removal of parent, 213-18
special protection for unaccompanied children, 221-3
text of, 244
Article 4, 17, 245
Article 5, 14, 58-9, 245
Article 6
generally, 7, 12, 30-1, 238, 241
family separation and, 148
non-refoulement obligation and, 186-7, 188-92
persecutory harm/being persecuted and, 130-1
right to life and, 192
text of, 245
Article 7, 145, 150, 229-30, 245
Article 8, 229-30, 245
Article 9
generally, 11, 239-40
determination of refugee status and, 45, 46, 59
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family separation and, 145, 146, 147
family unity and, 70, 72-8
non-separation duty and, 72
text of, 246

Article 10, 70, 145, 246

Article 11, 247

Article 12
generally, 19-20, 239-40
best interests of child principle and, 227
determination of refugee status and, 46, 55-9, 61-2
family separation and, 146
family unity and, 75
political opinion and, 164, 168
text of, 247

Article 13, 134-5, 247

Article 14, 170-1, 247

Article 15, 164, 168, 248

Article 16, 73, 145, 229-30, 248

Article 17, 17, 248

Article 18, 145, 147, 248-9

Article 19
domestic child abuse and, 133, 134-8
family separation and, 147
psychological harm and, 149-50, 152
text of, 249
violence, protection against, 229-30

Article 20, 6, 145, 148-9, 229-30, 249

Article 21, 249-50

Article 22
generally, 14, 17, 20, 21-2
determination of refugee status and, 54, 59
non-discrimination/equality and, 197
persecutory harm/being persecuted and, 124
text of, 250

Article 23, 143-4, 250-1

Article 24, 143-4, 152, 193, 229-30, 251

Article 25, 229-30, 251

Article 26, 131, 147, 252

Article 27, 130-1, 147, 193, 229-30, 252

Article 28, 140, 143-4, 193, 229-30, 252-3

Article 29, 140, 143-4, 229-30, 253

Article 30, 253

Article 31, 253

Article 32, 192, 254

Article 33, 192, 254

Article 34, 192, 229-30, 254

Article 35, 192, 229-30, 254

Article 36, 192, 229-30, 254

Article 37
generally, 7, 12, 30-1, 238, 241
determination of refugee status and, 59
domestic child abuse and, 138
non-refoulement obligation and, 186-7, 188-92
persecutory harm/being persecuted and, 127, 128, 129
psychological harm and, 149-50, 152
text of, 254-5
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Convention on the Rights of the Child (CRC) (cont.)
violence, protection against, 229-30
Article 38, 9, 31, 189, 195-6, 229-30, 255
Article 39, 155-6, 255
Article 40, 127, 129, 255-6
Article 41, 127, 256
assembly, freedom of, 19-20, 55
association, freedom of, 19-20, 55
best interests of child principle (See Best interests of child principle)
child defined, 1, 175-6
child labor under, 21, 127-8, 131-2
complementary protection under (See Complementary protection under CRC)
consensus regarding, 27
Convention, interplay with, 5-8, 10, 123, 124-5, 239
cruel, inhuman or degrading treatment or punishment, protection against, 193-5
deprivation of family environment under, 46
economic exploitation under, 192
education under, 193, 229-30
expression, freedom of, 19-20, 55
family separation under, 127-8
female genital cutting under, 192
forced marriage under, 192
gangs under, 131-2
honour killings under, 192
ICCPR versus, 20-1, 127
ICESCR versus, 20-1, 127
[HRL and, 6, 28-30, 123, 124-5, 239
as independent source of protection, 7, 12, 80, 239, 241-2 (See also Best interests of child principle and
complementary protection generally)
international human rights law and, 6, 123, 124-5, 239
as interpretive aid (See Interpretive aid, CRC as)
jurisdictional scope, 14, 19-20
liberty under, 193-5
medical care under, 193, 229-30
military recruitment of child soldiers under, 21, 127-8, 131-2, 195-6
narcotics under, 192
nationality under, 229-30
near-universal ratification of, 31
non-discrimination/equality under, 229-30
non-refoulement obligation under, 30
Optional Protocol on a Communications Procedure (OPCP), 11, 22, 29, 41, 106, 189
Optional Protocol on the Involvement of Children in Armed Conflict (OPAC), 11, 22, 31, 41, 43, 195-6
Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (OPSC), 11, 22, 29, 41, 43,
106, 133, 187
participation, right of, 55
parties to, 187
play and recreation under, 21, 127-8
Preamble, 2434
privacy under, 229-30
as procedural guarantee (See Procedural guarantee, CRC as)
refugees, provisions regarding, 21-2
rehabilitation under, 46
religion, freedom of, 19-20, 55
reservations to, 14-15
right to be heard/views of child, 20, 45, 55-9, 146, 239-40
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right to life under, 192, 229-30
sexual exploitation under, 21, 127-8, 192
socio-economic deprivation under, 131-2
special protection of child refugees under, 21-2, 46
standard of living under, 193, 229-30
Survival and development, 1, 131, 141, 148, 150, 188, 191, 192-196, 230, 233, 236, 245
text of, 243-56
torture, protection against, 193-5
traditional practices under, 21, 127-8, 131-2, 192, 219
trafficking of children under, 21, 127-8, 131-2, 192
Travaux Préparatoires, 74, 136
upbringing of children under, 21
violence under, 192, 229-30
vulnerabilities of children, 21-2
war under, 131-2
Cooper, Bo, 48
Corporal punishment as persecutory harm, 117, 118, 142
Country of origin information, 91-2
CRC. See Convention on the Rights of the Child (CRC)
Credibility of evidence
adverse credibility findings, 93-4
age assessments, 94
corroborating evidence, 96-7
demeanour of child, 98
evidential concessions, 96, 99-100
implausibility of evidence, 97-8
inconsistencies or gaps in stories, 97-8
liberal benefit of doubt, 93-9
Crime prevention, balancing of interests and, 236
Crisp, J., 24
Crock, Mary, 2, 14, 17, 46, 47, 48
Cruel, inhuman or degrading treatment or punishment
as persecutory harm, 117, 126
protection against under CRC, 193-5
as psychological harm, 149-51
Cumulative approach to social group membership, 174-5
Custody of children
family separation and, 145
persecutory harm and, 117
Customary international law, 32, 40

Death penalty, 129, 192
Debt bondage
as domestic child abuse, 132-3
as persecutory harm, 118
Declaration of the Rights of the Child, 19
Definition of refugee
adult focus of, 80
age-sensitive risk assessment and, 79-81
alienage, 14, 15, 52, 188, 217
cessation of refugee status, 16, 81, 177-8, 240-1
in Convention, 3, 12, 16, 68, 257-8
CRC Article 3 versus, 198
exclusion of refugees, 16, 50, 81, 198-9, 240-1
interplay between Convention and CRC, 80-1
by IRO, 18
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Definition of refugee (cont.)
nexus to Convention ground (See Nexus to Convention ground)
persecutory harm/being persecuted (See Persecutory harm/being persecuted)
separate treatment of constituent elements, 81
well-founded fear/genuine risk requirement (See Well-founded fear/genuine risk requirement)
Denmark, proposals regarding CRC, 21
Deprivation of family environment
under CRC, 46
family separation as persecutory harm, 148-9
nexus to Convention ground and, 162
Derivative protection, 50-2
Derogation, 20-1, 74-5, 108, 128-9, 209
Design of study, 8-12
Determination of best interests, 225-33
generally, 224
accompanied children, 232
catalogue of rights, 228, 229-30
deterrence and, 236-7
Dublin regime and, 236-7
extradition and, 236-7
family unity/reunification, 231-2
genuine, 225
hardship threshold, 228-9
long-term effects, 226
mandatory, 225
no additional hardship threshold, 228-9
no right to remain, 232
preservation of family unit, 237
principled and objective determination, 229
promotion of best interests of children, 236-7
right to be heard/views of child, 226-7
specific situation and circumstances, 227-8
Determination of refugee status
overview, 11, 44-6, 78
child-specific harm, 50
disabled children, 50-1
domestic child abuse and, 65
education, deprivation of, 50
family unity and
generally, 70
overview, 45, 69-70
best interests of child principle, 73
child eligible but parent ineligible, 76-7
family separation versus, 144, 145
non-separation duty, 45, 67, 69-70, 72-8
parent eligible but child ineligible, 76
Recommendation B, 71-2, 260
reunification versus, 70
female genital cutting and, 50, 51
gangs, 50
human shields, 65
illegitimate children, 50
individual assessment requirement
overview, 45, 52-4
accompanied children, 44-5, 62-9
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child-centered framework, 60

non-refoulement obligation and, 45, 54-5, 60, 62, 68

right to be heard/views of child, 55-9
unaccompanied children, 44-5, 60-2
invisibility of child refugees
overview, 44-5, 46-7
accompanied children, 45, 47, 49-52
derivative protection, 50-2
unaccompanied children, 47-9
military recruitment of child soldiers, 50, 65
non-discrimination/equality and, 65
prima facie determination, 10
sexual abuse and, 65
Disability Convention, 144, 196
Disabled children
determination of refugee status, 50-1
persecutory harm and, 130
social group membership, 179-80

Discretionary grant of protection on humanitarian grounds, 218-20
Discrimination. See Non-discrimination/equality

Domestic child abuse
child labor as, 132-3
child pornography as, 132-3
debt bondage as, 132-3
determination of refugee status and, 65
female genital cutting as, 132-3, 138
forced marriage as, 132-3
incest as, 132-3
neglect as, 132-3

nexus to Convention ground and, 159-60, 162, 163-4

by non-state actors, 133

persecutory harm/being persecuted and, 117, 130, 132-9

prostitution as, 132-3

psychological harm as, 132-3

sexual abuse as, 132-3

state protection and, 132-9

traditional practices as, 132-3

trafficking of children as, 132-3
Drafting history. See Travaux Préparatoires
Dublin IT (EU), 199
Dublin III (EU), 199
Due diligence standard of protection, 114

Economic exploitation under CRC, 192

ECOSOC (United Nations Economic and Social Council), 204

Education
best interests of child principle and, 229-30
under CRC, 193, 229-30
deprivation of, 50, 117

persecutory harm/being persecuted and, 139-44

bullying as, 142

corporal punishment as, 142
de facto denial of, 141, 143
expulsion or suspension, 141

non-discrimination/equality and, 140-1, 142, 143-4
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Education (cont.)
primary education, 140, 142-3
quality of education, 140, 143-4
secondary education, 140
UNCESCR and, 139, 140-2, 143
progressive implementation, 74
religion and, 171
Ejusdem generis approach to social group membership, 172-4, 176-8, 183
Equality. See Non-discrimination/equality
European Convention on Human Rights (ECHR)
generally, 188
adult focus of, 211
Article 3, 134, 149-50, 188
Article 8, 73, 146, 206-13
best interests of child principle and, 206-13
domestic child abuse and, 134
interference with private life or family life requirement, 211-12
persecutory harm/being persecuted and, 105
proportionality and, 211
psychological harm and, 151
European Council on Refugees and Exiles (ECRE), 52
European Court of Human Rights (ECtHR)
best interests of child principle and, 208-9
psychological harm and, 151
relevance of age and, 151
European Union
Charter of Fundamental Rights, 196, 202, 221
Dublin II, 199
Dublin III, 199
Qualification Directive
best interests of child principle and, 227
CRC Article 3 as independent source of protection and, 199-200
family separation and, 149
non-refoulement obligation and, 190
persecutory harm/being persecuted and, 117-18, 120, 123
social group membership and, 175
unaccompanied children in, 221
Unaccompanied Minors Action Plan, 221
Evidentiary challenges regarding age-sensitive risk assessment
generally, 79
overview, 89-90
country of origin information, 91-2
credibility of evidence (See Credibility of evidence)
fact-finding, shared duty of, 90-1
liberal benefit of doubt, 93-9
similarly situated persons, 93
Exclusion of refugees, 16, 50, 81, 198-9, 240-1
ExCom Conclusions (UNHCR)
generally, 7, 11, 23-5
accompanied children and, 64
determination of refugee status, 54-5, 64, 72
family unity and, 72
independent source of protection, 201
Expression, freedom of, 19-20, 55
Extrajudicial killing, family separation and, 146-7
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Fact-finding
non-refoulement obligation and, 90-1
shared duty of, 90-1
Falun Gong, 122
Families, social group membership, 182-5
Family separation as persecutory harm/being persecuted, 144-9
generally, 117
abduction of children and, 146-7
alternative parental care and, 145
under CRC, 127-8
custody of children and, 145
deprivation of family environment, 148-9
extrajudicial killing and, 146-7
family unity versus, 144, 145
identity and, 145
illegitimate children and, 146-7
incarceration and, 146-7
institutionalisation and, 146-7
non-separation duty
generally, 145, 146
overview, 239-40
best interests of child principle and, 146
family unity and, 45, 67, 69-70, 72-8
non-refoulement obligation and, 75
parental responsibilities and, 145
privacy and, 145
prostitution and, 148
rape and, 148
removal of child, 146-7
right to be heard/views of child and, 146
sexual abuse and, 148
sexual exploitation and, 148
state protection and, 148-9
street children, 147-8, 149
Family unity
generally, 70
overview, 45, 69-70
best interests of child principle, 73, 231-2
child eligible but parent ineligible, 76-7
family separation versus, 144, 145
non-separation duty, 45, 67, 69-70, 72-8
parent eligible but child ineligible, 76
Recommendation B, 71-2, 260
reunification versus, 70
Fear requirement. See Well-founded fear/genuine risk requirement
Feller, Erika, 2, 238
Female genital cutting (FGC)
generally, 30, 165
under CRC, 192
determination of refugee status and, 50, 51
as domestic child abuse, 132-3, 138
non-separation duty and, 77
as persecutory harm, 117, 118
unaccompanied children and, 60
well-founded fear/genuine risk requirement and, 82-3, 85
Finch, N, 222
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Finland

Aliens Act, 219

best interests of child principle in, discretionary grant of protection on humanitarian grounds, 218-19
First country of arrival rules, 198-9
Forced marriage

under CRC, 192

as domestic child abuse, 132-3

as persecutory harm, 117
Former status, social group membership, 179-80
“For reasons of.” See Convention grounds; Nexus to Convention ground
Foster, Michelle, 2, 5, 22-3, 38-9, 41, 105, 106, 108, 109, 159, 160, 178
Freeman, M., 237

Gangs
under CRC, 131-2
determination of refugee status, 50
nexus to Convention ground and, 159-60
political opinion, 169
social group membership, 179-80
Gardiner, R., 34, 40-1
Gender-based persecution, 4-5
General Comments (UNCRC)
generally, 7-8, 11, 31
best interests of child principle, 227, 231, 235, 236
complementary protection, 187
determination of refugee status, 56-7, 58
domestic child abuse, 134-6, 137
education, 144
GCo6
generally, 7-8, 26, 95
best interests of child principle and, 187, 188, 190, 193, 194, 196, 200, 227, 230-1, 236
definition of refugee and, 125
right to be heard/views of child and, 56-7
unaccompanied children and, 86-7, 128
GC7, 144
GCS, 137, 150
GC12, 19-20, 55, 56-7, 58
GC13
domestic child abuse and, 134-6, 137
education and, 140-1
psychological harm and, 150
GCl4
generally, 23, 124
best interests of child principle and, 196-7, 198, 223, 225, 235
independent source of protection, 196-7, 200, 223
non-refoulement obligation, 190, 193, 195-6
persecutory harm/being persecuted, 124, 125
psychological harm, 150
unaccompanied children, 26
weight afforded to, 22-3
Geneva Conventions (1949), 17, 19, 70, 188
Geneva Declaration of the Rights of the Child (1924), 13-14, 19-20
Genuine risk requirement. See Well-founded fear/genuine risk requirement
Germany, reservations to CRC, 14-15
Gitls, social group membership, 179-80
Gonzalez, Elian, 48-9, 60-1
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Good faith interpretation, 33-4

Goodman, Ryan, 112-13

Goodwin-Gill, Guy, 6, 70, 80, 83, 102, 111, 173, 186, 195, 199-200, 226, 241
Grahl-Madsen, A., 53, 66-7, 69, 87-8, 101, 143

Gross, L., 29-30

Guardianship, 19, 146

Haines, Rodger, 106-7
Harrison, L., 167
Hart, H.L.A., 102
Harvey, C., 242
Hathaway, James C., 5, 10, 22-3, 28-9, 32, 36, 42, 54, 87, 88, 98, 102, 103, 105-6, 108, 109-10, 111, 112, 127, 151,
173,178
Hicks, W.S., 87, 88
HIV/AIDS, social group membership and, 179
Holborn, L.W., 17, 204
Holy See, Recommendation B and, 71
Homosexuality
age-sensitive risk assessment and, 94
psychological harm and, 154
social group membership and, 172, 179-80
Honour killings under CRC, 192
HRC. See United Nations Human Rights Committee (HRC)
Humanitarian grounds, discretionary grant of protection on, 218-20
Human rights law. See International human rights law
Human shields, determination of refugee status and, 65
Hurwitz, Agnes, 199-200

ICCPR. See International Covenant of Civil and Political Rights (ICCPR)
ICESCR. See International Covenant of Economic, Social, and Cultural Rights (ICESCR)
ICJ (International Court of Justice), 40, 41
THRL. See International human rights law
ILC. See International Law Commission (ILC)
Illegitimate children
family separation and, 146-7
non-discrimination/equality, 50
persecutory harm and, 117
social group membership, 179-80
Immigration control, balancing of interests and, 236
Imputed identity, nexus to Convention ground, 165
Incarceration, family separation and, 146-7
Incest as domestic child abuse, 132-3
Incorrect assessment of child refugees
generally, 3-4, 5
age-sensitive risk assessment, 79
Independent source of protection, CRC Article 3 as, 7, 12, 80, 239, 241-2. See also Best interests of child
principle and complementary protection generally
Individual assessment requirement
overview, 45, 52-4
child-centered framework
overview, 60
accompanied children, 44-5, 62-9
unaccompanied children, 44-5, 60-2
non-refoulement obligation and, 45, 54-5, 60, 62, 68
right to be heard/views of child, 55-9
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Infanticide as persecutory harm, 117
Institutionalisation, family separation and, 146-7
Intention requirement for nexus to Convention ground, 158-60
Inter-American Commission on Human Rights, 217
Internally displaced persons, 13
Internal protection alternative, 198-9, 240
International Bill of Rights, 103, 105, 107-8, 126-7
International Conference on Indo-Chinese Refugees (1989), 205-6
International Convention on the Elimination of All Forms of Racial Discrimination (CERD), 29, 104, 106
International Court of Justice (ICJ), 9, 32, 40, 41
International Covenant for the Protection of All Persons from Enforced Disappearance, 188
International Covenant of Civil and Political Rights (ICCPR)
generally, 11, 19, 20-1, 106, 126-8, 188
aliens, 188
best interests of child principle and, 202
complementary protection generally, 186-7
CRC versus, 20-1, 127
non-refoulement obligation and, 186-7, 188-95, 196
non-separation duty, 73
persecutory harm/being persecuted and
generally, 29
definition of “being persecuted,” 126-9, 130
human rights framework, 104
human rights on own terms, 108
psychological harm, 149-50
widely supported norms, 106
religion and, 171
social group membership and, 177
International Covenant of Economic, Social, and Cultural Rights (ICESCR)
generally, 11, 19, 20-1, 106, 126-8
CRC versus, 20-1, 127
persecutory harm/being persecuted and
generally, 29
definition of “being persecuted,” 126-9, 130
education, 140
human rights framework, 104
human rights on own terms, 108
unaccompanied children, 128
widely supported norms, 106
International humanitarian law
best interests of child principle and, 218-20
discretionary grant of protection on humanitarian grounds, 218-20
International human rights law
Convention and, 6, 28-30, 123, 124-5, 239
CRC and, 6, 28-30, 123, 124-5, 239
nexus to Convention ground and, 168
persecutory harm/being persecuted and
generally, 102
core/margin approach, 106
hierarchical approach, 106-7
human rights framework, 103-4
human rights on own terms, 107-9
overinclusiveness, 107-9
psychological harm, 151
regional human rights law versus, 105
seriousness of violation, 106-7
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soft law, 105
widely supported norms, 105-6
refugees and, 28-9
VCLT and, 103, 106
International law, child refugees in
overview, 10-11, 13-16, 43
Convention (See Refugee Convention (Convention))
CRC (See Convention on the Rights of the Child (CRC))
domestic practice compared, 14-15
International Law Commission (ILC), 34, 36, 37, 38, 40, 42
International Refugee Organization (IRO), 17-19, 203-5
Interpretation of Convention
overview, 31-2
age-sensitive interpretation, 11, 80-1
CRC as interpretive aid (See Interpretive aid, CRC as)
CRC as relevant rule
overview, 37-9
“applicable in the relations between the parties,” 41-3
“relevant” rules, 40-1
“rules of international law,” 40
“take into account,” 39-40
VCLT and, 37-9, 40-3
in domestic fora, 32-3
general rule, 33-5
human rights object and purpose, 35-7
ILC and, 34, 36, 37, 38, 40, 42
lex specialis and, 32
as “living instrument,” 4, 36-7
pacta sunt servanda and, 31-2
separate treatment of constituent elements, 12
systemic approach, 37-9
transnational judicial conversation, 9
VCLT and
overview, 32
CRC as relevant rule of international law, 37-9, 40-3
in domestic fora, 32-3
general rule, 33-5, 39
good faith interpretation, 33-4
human rights object and purpose, 35-7
systemic approach, 34-5
Interpretive aid, CRC as
overview, 6-7, 11-12, 239, 240-1
age-sensitive risk assessment (See Age-sensitive risk assessment)
within child rights framework, 28-30
legal basis for, 32
nexus to Convention ground (See Nexus to Convention ground)
persecutory harm/being persecuted (See Persecutory harm/being persecuted)
Interracial marriage, social group membership, 179-80
Invisibility of child refugees
overview, 3-4, 5
in determination of refugee status
overview, 44-5, 46-7
accompanied children, 45, 47, 49-52
derivative protection, 50-2
unaccompanied children, 47-9
Involuntary confinement as persecutory harm, 117
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IRO. See International Refugee Organization (IRO)
IRO Constitution, 17-19
Italy, Recommendation B and, 71

Japan
adoption of CRC, 22
reservations to CRC, 14-15
Jastram, K., 69, 108

Kidnapping
under CRC, 21, 127-8
family separation and, 146-7
nexus to Convention ground and, 159-60
as persecutory harm, 117
Krappmann, L., 55

Lauterpacht, E., 41, 54

Lex specialis, Convention and, 32
Liberal benefit of doubt, 99
Liberty under CRC, 193-5
Lidén, H., 219

Life, right to, 192-3

Lowe, V., 105

Lundberg, A., 62-3

Machel, G, 1
Martin, D., 107-8
McAdam, Jane, 2, 15, 66, 83, 111, 186, 189, 190, 200
McLachlan, C,, 37, 39
Medical care
best interests of child principle and, 229-30
under CRC, 193, 229-30
Meeting on Refugees and Displaced Persons (1979), 205
Membership of a particular social group. See Social group membership
Messineo, F., 191
Methodology of study, 8-12
Michigan Guidelines on Well-Founded Fear, 156
Military recruitment of child soldiers
determination of refugee status, 50, 65
Optional Protocol on the Involvement of Children in Armed Conflict (OPAC), 11, 22, 31, 43, 195-6
as persecutory harm, 117
protection against under CRC, 21, 127-8, 131-2, 195-6
Modification of behaviour as psychological harm, 154

Nationality
best interests of child principle and, 229-30
as Convention ground, 3, 25-6, 108-9, 157, 165, 172-3
under CRC, 229-30
Neglect as domestic child abuse, 132-3
Newland, K., 69
New Zealand
best interests of child principle in
determination of best interests, 227, 232
discretionary grant of protection on humanitarian grounds, 218
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as independent source of protection, 202-3
removal of parent and, 216, 218
Immigration Act 2009, 216
individual assessment requirement in, 62, 67-8
interplay between Convention and CRC in, 8
nexus to Convention ground in
political opinion, 169
“predicament” approach, 162, 163-4
religion, 170-1
social group membership, 176, 183, 184-5
non-refoulement obligation in, 190
non-separation duty in, 76, 77
persecutory harm/being persecuted in
alleviation of risk theory, 114
definition of “being persecuted,” 126, 131
education, 142-4
family separation, 145
psychological harm, 152-3, 155, 156
reservations to CRC, 14-15
right to be heard/views of child in, 56-7
well-founded fear/genuine risk requirement in, 89
Nexus to Convention ground
generally, 81, 108
overview, 11-12, 157, 165, 185, 240
abduction of children and, 159-60
actual identity and, 165
causal link
overview, 157-8
domestic child abuse, 163-4
intention requirement, 158-60
nature of, 157-8
“predicament” approach, 164
socio-economic deprivation, 163
standard of, 158
trafficking of children, 164
China, one-child policy and, 165
deprivation of family environment and, 162
domestic child abuse and, 159-60, 162
gangs and, 159-60
imputed identity and, 165
international human rights law and, 168
nationality and, 3, 25-6, 108-9, 157, 165, 172-3
non-discrimination/equality and, 157, 161, 185
political opinion and, 166-9
generally, 3, 25-6, 108-9, 172-3
adult-centric definition of political activity, 167
gangs and, 169
independent or imputed opinion, 165, 166-7
parents or family members, opinions of, 166-7
social group membership versus, 166
unlikelihood of targeting children, 167-8
race and, 3, 25-6, 108-9, 157, 165, 172-3
religion and, 169-72
generally, 3, 25-6, 108-9, 158, 172-3
child’s own religious beliefs, 170-1
family members, religious beliefs of, 169-70
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Nexus to Convention ground (cont.)
female children, 171-2
THRL and, 171
social group membership and (See Social group membership)
trafficking of children and, 159-60, 162, 164, 185
Nillson, E., 62-3
Non-discrimination/equality
generally, 242
best interests of child principle and, 229-30
child-specific harm and, 65, 130-1
China, one-child policy, 86
under CRC, 229-30
determination of refugee status and, 65
education and, 140-1, 142, 143-4
illegitimate children, 50
nexus to Convention ground and, 157, 161, 185
persecutory harm and, 117, 130-1
psychological harm and, 153
refugees generally, 20, 35-6
religion and, 158
social group membership and, 36, 177, 183
Non-refoulement obligation
overview, 241
accompanied children and, 62, 68
best interests of child principle and, 198
CAT and, 186-7, 188-92, 196
complementary protection generally, 186-7
as complementary protection under CRC, 12
generally, 12
overview, 186-7, 188-92, 238
cruel, inhuman or degrading treatment or punishment, protection against, 193-5
development, right of, 192-3
liberty, right to, 193-5
life, right to, 192-3
military recruitment of child soldiers, protection against, 30-1, 195-6
survival, right of, 192-3
torture, protection against, 193-5
Convention and, 45, 54-5, 189-90
under CRC, 30
fact-finding and, 90-1
ICCPR and, 186-7, 188-92, 196
individual assessment requirement and, 45, 54-5, 60, 62, 68
non-separation duty and, 75
pacta sunt servanda and, 54
procedural guarantee, CRC as, 11, 239
risk of irreparable harm, 30
standard of proof, 189
unaccompanied children and, 60
Non-separation duty
generally, 145, 146
overview, 239-40
best interests of child principle and, 146
family unity and, 45, 67, 69-70, 72-8
non-refoulement obligation and, 75
Non-state actor doctrine, 133
Non-state actors
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domestic child abuse by, 133
persecutory harm/being persecuted by, 110, 112-14, 115-16
Norway
best interests of child principle in, discretionary grant of protection on humanitarian grounds, 218-19
Immigration Act, 219
persecutory harm/being persecuted in, 118
Nykanen, E., 58

OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, 186

Object and purpose of Refugee Convention, 1-2, 35-7, 103, 111

Objective element, well-founded fear/genuine risk requirement, 81-2

Optional Protocol on a Communications Procedure (OPCP), 11, 22, 29, 41, 106, 189

Optional Protocol on the Involvement of Children in Armed Conflict (OPAC), 11, 22, 31, 41, 43, 195-6

Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (OPSC), 11, 22, 29, 41, 43,
106, 133, 187

Orakhelashvili, A., 40

Orphans, social group membership, 179-80

Ostracism as psychological harm, 153

Pacta sunt servanda
Convention and, 31-2
non-refoulement obligation and, 54
Parents defined, 44
Participation, right of, 55
Particular social group. See Social group membership
Past persecution
psychological harm, relevance to, 155, 156
well-founded fear/genuine risk requirement, relevance to, 82-3
Persecution of child as persecution of parent, 51-2
Persecutory harm/being persecuted
generally, 81
overview, 11-12, 101-2, 156, 240
abduction of children as, 117
absence of definition, 101
adult-centric understanding of, 116
age-sensitive risk assessment and, 123
“being persecuted” standard, 101, 102-3
best interests of child principle and, 124
case studies
generally, 102
overview, 131-2
domestic child abuse, 132-9
education, 139-44 (See also Education)
family separation, 144-9 (See also Family separation as persecutory harm/being persecuted)
psychological harm, 149-56 (See also Psychological harm as persecutory harm/being persecuted)
child pornography as, 117
child-specific persecution, 124-5
corporal punishment as, 117, 118, 142
cruel, inhuman or degrading treatment or punishment as, 117, 126
cumulative impact of harm, 132
custody of children and, 117
debt bondage as, 118
definition of “being persecuted”
generally, 101-2
overview, 116
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Persecutory harm/being persecuted (cont.)

appropriate protection, 124
benchmark, CRC as, 123-6
child-specific harm, 117-18, 127-8
CRC as benchmark for persecutory harm, 126-31
discrimination, 130-1
female genital cutting, 118, 138
harm not persecution in case of adults but persecution in case of children, 117, 118-22
higher standard of protection, 130-1
non-state actor doctrine, 133
physical harm, 120
psychological harm, 120-1
strengthening of rights, 128-30
symbolic function of CRC, 131
disabled children and, 130
domestic child abuse and, 117, 130, 132-9
education, 139-44 (See also Education)
family separation, 117, 144-9 (See also Family separation as persecutory harm/being persecuted)
female genital cutting as, 117, 118
forced marriage as, 117
illegitimate children and, 117
infanticide as, 117
international human rights law and
generally, 102
core/margin approach, 106
hierarchical approach, 106-7
human rights framework, 103-4
human rights on own terms, 107-9
overinclusiveness, 107-9
psychological harm, 151
regional human rights law versus, 105
seriousness of violation, 106-7
soft law, 105
widely supported norms, 105-6
involuntary confinement as, 117
military recruitment of child soldiers as, 117
modification of behaviour as, 154
non-discrimination/equality and, 117
by non-state actors, 110, 112-14, 115-16
persecution of child as persecution of parent, 51-2
prosecution as, 129
prostitution as, 117
protection theory, 114
psychological harm, 149-56 (See also Psychological harm as persecutory harm/being persecuted)
punishment as, 129
rape as, 122
sexual abuse as, 117
socio-economic deprivation as, 121
state protection and, 109-16
accountability theory, 110
alleviation of risk theory, 110-11, 114-16
best interests of child principle and, 198-9
as bifurcated theory, 110
domestic child abuse, 132-9
due diligence standard of protection, 114
family separation and, 149
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outstanding questions, 115-16

protection theory, 110, 111-14, 115-16
torture as, 117, 126

INDEX

Physical harm, persecutory harm/being persecuted and, 120

Play and recreation under CRC, 21, 127-8
Pobjoy, Jason, 151
Poland, best interests of child principle in, 203-4
Political opinion, 166-9

adult-centric definition of political activity, 167

as Convention ground, 3, 25-6, 108-9, 157, 172-3

gangs and, 169
independent or imputed opinion, 165, 166-7
parents or family members, opinions of, 166-7
social group membership versus, 166
unlikelihood of targeting children, 167-8
Poverty
generally, 1
social group membership, 179-80
“Predicament” approach to nexus to Convention
Privacy
best interests of child principle and, 229-30
under CRC, 229-30
family separation and, 145
Procedural guarantee, CRC as
overview, 6, 11, 44-6, 78, 239-40
within child rights framework, 27-8
family unity
generally, 70
overview, 45, 69-70
best interests of child principle, 73, 231-2
child eligible but parent ineligible, 76-7
family separation versus, 144, 145
non-separation duty, 45, 67, 69-70, 72-8
parent eligible but child ineligible, 76
Recommendation B, 71-2, 260
reunification versus, 70
individual assessment requirement
overview, 45, 52-4
accompanied children, 44-5, 62-9
child-centered framework, 60

ground, 164

non-refoulement obligation and, 45, 54-5, 60, 62, 68

right to be heard/views of child, 55-9
unaccompanied children, 44-5, 60-2
invisibility of child refugees
overview, 44-5, 46-7
accompanied children, 45, 47, 49-52
derivative protection, 50-2
unaccompanied children, 47-9
non-refoulement obligation and, 11, 239
Prosecution as persecutory harm, 129
Prostitution
as domestic child abuse, 132-3
family separation and, 148
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106, 133, 187
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Prostitution (cont.)
as persecutory harm, 117
social group membership and, 179-80
Protection theory, 110, 111-14, 115-16
Protocol Relating to the Status of Refugees (1967), 16, 22, 32, 53, 187
Psychological harm as persecutory harm/being persecuted, 149-56
generally, 120-1
cruel, inhuman or degrading treatment or punishment as, 149-51
as domestic child abuse, 132-3
family members, risk to, 151-2
homosexuality and, 154
individual circumstances and vulnerabilities, 151
modification of behaviour as, 154
non-discrimination/equality and, 153
ostracism as, 153
past persecution, relevance of, 155, 156
past trauma, effect of, 154-6
sexual orientation and, 154
violence, threats of, 151-3
Punishment as persecutory harm, 129

Qualification Directive (EU)
best interests of child principle and, 227
CRC Article 3 as independent source of protection and, 199-200
family separation and, 149
non-refoulement obligation and, 190
persecutory harm/being persecuted and, 117-18, 120, 123
social group membership and, 175

Race as Convention grounds, 3, 25-6, 108-9, 157, 165, 172-3
Rape as persecutory harm, 122, 148
Refugee Convention (Convention). See also specific topic
Ad Hoc Committee on Statelessness and Related Problems, 71
adoption of, 13-14
age-sensitive risk assessment (See Age-sensitive risk assessment)
applicability to children, 3, 4-5, 25-6
Article 1, 186-7, 188, 257-8
Article 1A
generally, 3, 4, 16, 25-6
domestic child abuse and, 133
nexus to Convention ground and, 157-8, 161, 162, 164
persecutory harm/being persecuted and, 110, 114-15
social group membership and, 172, 173-4, 185
well-founded fear/genuine risk requirement and, 81, 88-9
Article 1C, 154, 178
Article 1F, 25-6, 50
Article 5, 32, 35
Article 33, 11, 45, 54, 188, 189-90, 239
Article 35, 23
carve-out provisions, 16
cessation provisions, 16, 81, 177-8, 240-1
Convention grounds (See Convention grounds)
as cornerstone of international refugee protection regime, 6
CRC, interplay with, 5-8, 10, 123, 124-5, 239
determination of refugee status (See Determination of refugee status)
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exclusion provisions, 16, 50, 81, 198-9, 240-1
Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons,
19, 71
IHRL and, 6, 28-30, 123, 124-5, 239
international human rights law and, 28-30
interpretation of (See Interpretation of Convention)
national enforcement, necessity of, 9
nexus to Convention ground (See Nexus to Convention ground)
non-refoulement obligation and, 45, 54-5, 189-90
object and purpose of, 1-2, 35-7, 103, 111
parties to, 187
persecutory harm/being persecuted (See Persecutory harm/being persecuted)
Preamble, 257
Protocol Relating to the Status of Refugees (1967), 16, 22, 32, 53, 187
Recommendation B, 19, 71-2, 260
refugee defined, 3, 12, 16, 68, 257-8
rights of refugees, 16
supranational enforcement body, lack of, 9
as surrogate national protection, 1-2, 103, 111
Travaux Préparatoires, 53, 71
well-founded fear/genuine risk requirement (See Well-founded fear/genuine risk requirement)
Refugee rights, 10, 15
Refugee Women’s Legal Group, 109
Rehabilitation under CRC, 46
Religion
as Convention ground, 3, 25-6, 108-9, 172-3
education and, 171
freedom of, 19-20, 55
nexus to Convention ground, 169-72
generally, 3, 25-6, 108-9, 158, 172-3
child’s own religious beliefs, 170-1
family members, religious beliefs of, 169-70
female children, 171-2
IHRL and, 171
non-discrimination/equality and, 158
Removal of parent, best interests of child principle and, 213-18
Reservations to Convention on the Rights of the Child, 14-15
Right to be heard/views of child, 20, 45, 55-9, 146, 226-7, 239-40
Right to life
best interests of child principle and, 229-30
under CRC, 192-3, 229-30
Risk assessment. See Age-sensitive risk assessment
Robinson, Mary, 133
Roma children, 143-4

Safe third-country rules, 198-9, 240
Sands, P., 37, 38, 39
Scott, C., 107
Separated children. See Unaccompanied children
Separation from family as persecutory harm/being persecuted. See Family separation as persecutory harm/being
persecuted
Serious harm. See Persecutory harm/being persecuted
Sexual abuse and violence
determination of refugee status and, 65
as domestic child abuse, 132-3
family separation and, 148
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Sexual abuse and violence (cont.)
as persecutory harm, 117
Sexual exploitation
under CRC, 21, 127-8, 192
family separation and, 148
Sexuality-based persecution, 4-5
Sexual orientation. See Homosexuality
Shacknove, A., 109
Shared duty of fact-finding, 90-1
Similarly situated persons, 93
Simmons, B.A., 43
Singapore, reservations to CRC, 14-15
Slavery. See Forced marriage; Trafficking of children
Social group membership
overview, 172
abandoned children, 179-80
age as immutable characteristic, 176-7, 180-1
age-based group, 176-8
age plus other characteristics, 176, 178-82, 185
boys, 179-80
children as social group, 175-82
as Convention ground, 3, 25-6, 108-9
cumulative approach, 174-5
disabled children, 179-80
ejusdem generis approach, 172-4, 176-8, 183
family as social group, 182-5
former status, 179-80
gangs and, 179-80
girls, 179-80
HIV/AIDS and, 179
homosexuality, 172, 179-80
illegitimate children, 179-80
interracial marriage and, 179-80
lack of temporal bright line, 176
least clarity, as Convention ground with, 172
MPSG Guidelines, 174-5, 182
non-discrimination/equality and, 36, 177, 183
orphans, 179-80
particularity requirement, 169, 181-2
political opinion versus, 166
poverty and, 179-80
prostitution and, 179-80
social perception approach, 174, 181
social visibility requirement, 169, 181-2
street children as group, 179-81
unaccompanied children, 179-80
UNHCR approach, 174-5
Social perception approach to social group membership, 174, 181
Socio-economic deprivation
under CRC, 131-2
nexus to Convention ground and, 163
as persecutory harm, 121
Soft law, 40, 105
Somalia
failure to ratify CRC, 6, 41-2
signing of CRC, 43
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South Africa, invisibility of child refugees and, 47
Soviet Union, best interests of child principle in, 203-4
Special protection of child refugees
generally, 19
under CRC, 21-2, 46
unaccompanied children, 221-3
Special Rapporteur on the Human Rights of Migrants, 201
Standard of living
best interests of child principle and, 229-30
under CRC, 193, 229-30
State practice regarding best interests of child principle, 203
discretionary grant of protection on humanitarian grounds, 218-20
ECHR and, 206-13
international models, 203-5
removal of parent and, 213-18
unaccompanied children and, 221-3
State protection, persecutory harm/being persecuted and, 109-16
accountability theory, 110
alleviation of risk theory, 110-11, 114-16
best interests of child principle and, 198-9
as bifurcated theory, 110
domestic child abuse, 132-9
due diligence standard of protection, 114
family separation and, 149
futility of, 138
outstanding questions, 115-16
protection theory, 110, 111-14, 115-16
Statute of the International Court of Justice, 9, 40
Street children
family separation and, 147-8, 149
social group membership, 179-81
Subjective element, well-founded fear/genuine risk requirement, 81-2
Sudan
country of origin information and, 92
nexus to Convention ground and, 165
Surrogate national protection, 1-2, 103, 111
Survival and development, 1, 131, 141, 148, 150, 188, 191, 192-196, 230, 233, 236, 245
Sweden
Aliens Act, 56, 219
best interests of child principle in, discretionary grant of protection on humanitarian grounds, 218-19
individual assessment requirement in, 62-3
Switzerland, reservations to CRC, 14-15

Temporary protection, 186
Thronson, D., 47, 49, 50, 69
Tobin, John, 6, 44, 115, 134, 228
Torture
as persecutory harm, 117, 126
protection against under CRC, 193-5
Torture Convention. See Convention against Torture (CAT)
Traditional practices
under CRC, 21, 127-8, 131-2, 192, 219
as domestic child abuse, 132-3
female genital cutting (See Female genital cutting (FGC))
Trafficking of children
under CRC, 21, 127-8, 131-2, 192
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Trafficking of children (cont.)
as domestic child abuse, 132-3
nexus to Convention ground and, 159-60, 162, 164, 185
Transnational judicial conversation, 9
Travaux Préparatoires
of Convention, 53, 71
of CRC, 74, 136
Tuitt, P., 46-7, 48

UDHR. See Universal Declaration of Human Rights (UDHR)
Unaccompanied children
best interests of child principle and, 221-3
capacity to apply for refugee status, 60
defined, 2
female genital cutting and, 60
individual assessment requirement, 44-5, 60-2
International Refugee Organization and, 203-5
invisibility of child refugees, 47-9
non-refoulement obligation and, 60
social group membership, 179-80
special protection, 221-3
World War II, following, 203-5
Unaccompanied Minors Action Plan (EU), 221
Unborn children, best interests of child principle, 223-4
UNCEDAW (United Nations Committee on the Elimination of Discrimination against Women), 113
UNCESCR. See United Nations Committee on Economic, Social and Cultural Rights (UNCESCR)
UNCRC. See United Nations Committee on the Rights of the Child (UNCRC)
Underage military recruitment. See Military recruitment of child soldiers
UNHCR. See United Nations High Commissioner for Refugees (UNHCR)
UNHCR Guidance Notes/Policy
ExCom Conclusions
generally, 7, 11, 23-5
accompanied children and, 64
determination of refugee status, 54-5, 64, 72
family unity and, 72
independent source of protection, 201
Guidelines on Determining the Best Interests of the Child, 2
Guidelines on International Protection
generally, 11, 22-3, 25
MPSG Guidelines, 174-5, 182
Guidelines on Refugee Children (1998), 24
Note on Proof, 94-5
Policy on Refugee Children (1993), 7, 24-5
Refugee Children: Guidelines on Protection and Care (1994), 7, 15, 24, 95, 121
2009 Guidelines on Child Asylum Claims
generally, 7, 25-6
age-sensitive risk assessment, 79, 90, 92, 94-5, 97
determination of refugee status, 54, 56, 634
education and, 142
persecutory harm/being persecuted, 104, 118-19, 120, 122, 124-5, 147
political opinion, 171
political opinion as Convention ground, 168
social group membership, 176, 178, 179, 180
unaccompanied children and, 48
weight afforded to, 22-3
well-founded fear/genuine risk requirement, 84, 85-7

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781107175365
www.cambridge.org

Cambridge University Press
978-1-107-17536-5 — The Child in International Refugee Law

Jason M. Pobjoy
Index
More Information

INDEX 313

Unaccompanied Children Guidelines (1997), 124-5, 201
UNHCR Handbook
generally, 3, 11, 25
age-sensitive risk assessment, 93, 94-5
determination of refugee status, 53, 63
family unity, 71
persecutory harm/being persecuted, 118
well-founded fear/genuine risk requirement, 83, 86-7
UNICEF. See United Nations Children’s Fund (UNICEF)
United Kingdom
best interests of child principle in
generally, 197-8, 202
application of CRC Article 3, 224-5
balancing of interests, 234-6, 237-8
determination of best interests, 225, 226, 227, 230, 232, 233
ECHR and, 207, 209-11, 212-13
following World War II, 204
as independent source of protection, 201-2, 204
unaccompanied children and, 221-2
Border Agency, Guidelines, 90, 91, 96, 98, 168, 176-7, 197-8, 202, 230-1
Borders, Citizenship and Immigration Act 2009, 202, 209, 211
country of origin information in, 92
derivative protection in, 50
determination of refugee status in, 57, 66
fact-finding in, 90-1
government guidelines in, 27
immigration control in, 211
interplay between Convention and CRC in, 8
interpretation of Convention in, 33, 36-7
liberal benefit of doubt in, 95-6
nexus to Convention ground in
generally, 157
causal link, 158
political opinion, 166, 167, 168, 169
“predicament” approach, 161, 164
social group membership, 173, 176, 177, 184-5
non-refoulement obligation in, 189
non-separation duty in, 74-5, 76-7
persecutory harm/being persecuted in
alleviation of risk theory, 114
definition of “being persecuted,” 118, 119, 126
domestic child abuse, 134, 138
family separation, 144, 146, 148
human rights framework, 104
persecution of child as persecution of parent, 51-2
protection theory, 111-12, 114
psychological harm, 154
Recommendation B and, 71
reservations to CRC, 14-15
right to be heard/views of child in, 58
similarly situated persons in, 93
state protection in, 110
well-founded fear/genuine risk requirement in, 87
United Nations Children’s Fund (UNICEF), 58, 92, 201
United Nations Committee on Economic, Social and Cultural Rights (UNCESCR)
definition of “being persecuted,” 127
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United Nations Committee on Economic, Social and Cultural Rights (UNCESCR) (cont.)
education and, 139, 140-2, 143
state protection and, 113
United Nations Committee on the Elimination of Discrimination against Women (UNCEDAW), 113
United Nations Committee on the Rights of the Child (UNCRC)
best interests of child principle and, 196-7, 198, 200-1, 223
balancing of interests, 235, 236
determination of best interests, 227-8, 231-2, 233
complementary protection and, 187
Concluding Observations, 31
country of origin information and, 92
determination of refugee status, right to be heard/views of child, 56
Discussion Days, 6, 26, 31
General Comments (See General Comments (UNCRC))
interpretive aid, CRC as, 240
liberal benefit of doubt and, 94-5
non-refoulement obligation and, 30, 188-9, 190, 191-2, 193-6
persecutory harm/being persecuted and
definition of “being persecuted,” 124, 125, 130-1
domestic child abuse, 133, 134-6, 137
education, 140, 142
family separation, 144, 147
psychological harm, 150
state compliance and, 187
well-founded fear/genuine risk requirement and, 83
United Nations Department of Social Affairs, 203
United Nations Economic and Social Council (ECOSOC), 204
United Nations General Assembly, 13
United Nations High Commissioner for Human Rights
best interests of child principle and, 201
Special Committees, 205-6
unaccompanied children and, 205-6
United Nations High Commissioner for Refugees (UNHCR). See also UNHCR Guidance Notes/Policy
best interests of child principle and
balancing of interests, 235
CRC Article 3 as independent source of protection, 198-9, 201
determination of best interests, 229-30
on challenges facing child refugees, 3
country of origin information and, 92
Department of International Protection, 25
determination of refugee status and
individual assessment requirement, 45, 52-3, 63-4
invisibility of child refugees, 47
non-refoulement obligation, 54-5
right to be heard/views of child, 56
domestic child abuse and, 135
Executive Committee of the High Commissioner’s Programme, 16
fact-finding and, 90
on interpretation of Convention, 35
interpretive aid, CRC as, 240
liberal benefit of doubt and, 94-5, 97-8, 99
nexus to Convention ground and
political opinion, 168, 169
“predicament” approach, 161, 164
social group membership, 174-5, 176, 177, 178, 179, 180, 182
persecutory harm/being persecuted and

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781107175365
www.cambridge.org

Cambridge University Press
978-1-107-17536-5 — The Child in International Refugee Law

Jason M. Pobjoy
Index
More Information

INDEX 315

definition of “being persecuted,” 118-19, 120, 121, 122, 124-5, 128
family separation, 147
human rights framework, 104
psychological harm, 151, 153
similarly situated persons and, 93
well-founded fear/genuine risk requirement and, 82, 83, 84, 85-7
Working Group on Refugee Children at Risk, 23-4
United Nations Human Rights Committee (HRC)
determination of refugee status and, 59
non-refoulement obligation and, 188
non-separation duty and, 73
persecutory harm/being persecuted and
international human rights law, 107
protection theory, 113
psychological harm, 150-1
United Nations Special Representative of the Secretary-General for Children and Armed Conflict, 92
United States
age-sensitive risk assessment in, 93, 96, 97, 98
Attorney General, 61
best interests of child principle in
following World War II, 204
as independent source of protection, 198, 202-3
removal of parent and, 216-18
unaccompanied children and, 222
Citizenship and Immigration Service (USCIS), 119-20
comparative law, use of, 9-10
derivative protection in, 50-2
determination of refugee status in, 49, 50, 51, 52
failure to ratify CRC, 6, 8, 41-2
government guidelines in, 27
Immigration and Nationality Act, 82-3
Immigration and Naturalization Service (INS)
generally, 48-9, 60-1
Guidelines, 8, 43, 53-4, 66, 86, 96, 99, 138, 198
individual assessment requirement in, 60-1
interplay between Convention and CRC in, 8
liberal benefit of doubt in, 95-6
nexus to Convention ground in
generally, 165
intention requirement, 159, 160
political opinion, 166-9
“predicament” approach, 162-3, 164
religion, 169-70, 171-2
social group membership, 172-3, 175, 178, 179-80, 181-2, 183, 184-5
non-refoulement obligation in, 189, 190
non-separation duty in, 76, 77
persecutory harm/being persecuted in
generally, 101, 102
definition of “being persecuted,” 117, 118, 119-21, 122, 125, 126, 128, 130
domestic child abuse, 132, 135
education, 139, 141
family separation, 148
human rights framework, 104
persecution of child as persecution of parent, 51-2
psychological harm, 151-2, 153, 154-5
Recommendation B and, 71
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United States (cont.)
signing of CRC, 43
special immigrant juvenile status in, 222
well-founded fear/genuine risk requirement in, 82-3, 85
Universal Declaration of Human Rights (UDHR)
generally, 19, 20-1, 105
CRC and, 20-1
interpretation of Convention and, 35, 36
persecutory harm/being persecuted and
generally, 29
human rights framework, 104
Upbringing of children under CRC, 21

Van Bueren, G., 19-20, 131
Verdirame, Guglielmo, 103
Vernant, Jacques, 102
Vienna Convention on the Law of Treaties (VCLT)
“applicable in the relations between the parties,” 41-3
Article 18, 43
Article 31(1), 33-4
Article 31(2), 19, 33-4, 35
Article 31(3)(c), 34, 39-43, 106, 208
best interests of child principle and, 208
as customary international law, 32
drafting history, 40
good faith interpretation, 33-4
international human rights law and, 103, 106
interpretation of Convention and
overview, 32
CRC as relevant rule of international law, 37-9, 40-3
in domestic fora, 32-3
general rule, 33-5, 39
good faith interpretation, 33-4
human rights object and purpose, 35-7
systemic approach, 34-5
“relevant” rules, 40-1
“rules of international law,” 40
“take into account,” 39-40
Vietnam, unaccompanied children from, 205-6
Views of child. See Right to be heard/views of child
Violence, protection against under CRC, 192, 229-30
Vitus, K., 219

War
generally, 1
persecutory harm/being persecuted and, 131-2
Well-founded fear/genuine risk requirement
generally, 81
overview, 79, 81-2
ability to understand, 83
bipartite understanding of, 82-4
difficulty in articulating, 83-4
dispensing with subjective element, 86-9
forward-looking assessment of risk, 82, 89-90
imputation of fear from parent to child, 85-6
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Michigan Guidelines on Well-Founded Fear, 156
objective element, 81-2, 86-90
past persecution, relevance of, 82-3
“predicament” approach and, 161
rationale for requiring children to establish, 84-9
subjective element, 81-2, 89-90
‘Women’s International Democratic Federation, 21
World Trade Organization Panel, 40, 42
World War II
children during, 203
unaccompanied children following, 203-5
Wyness, M., 167

Xue Hanquin, 37

Young, W., 6, 95, 129, 198
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