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T. Leigh Anenson analyzes the scope of judicial authority and discretion to recognize the
equitable doctrine of unclean hands as a bar to actions seeking damages in the United
States. Bringing an American perspective to the contentious conversation about law—
equity fusion in other countries of the common law, Anenson provides a historical,
doctrinal, and theoretical account of the defense, analyzes cases in the federal courts and
across the fifty states, and places the issue of integration within a broader debate over the
fusion of law and equity. Her analysis includes descriptive and normative accounts of the
equitable maxim of unclean hands. This groundbreaking work, which clarifies conflict-
ing case law and advances the idea of a principled fusion of law and equity, should be
read by anyone interested in equity — its cultivation, preservation, and celebration.

T. LEIGH ANENSON is Professor of Business Law at the Robert H. Smith School of
Business, University of Maryland, and Associate Director of the Center for the Study of
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Preface

This book proceeds from the conviction that American equity is a subject of law
worthy of study. At a time when changes in the law are typically assumed to be made
by legislatures, vast amounts of law continue to be created by judges. Equity is one
such area of judge-made law. Its historically powerful role for the courts in fashion-
ing reforms must never be forgotten. Too little attention has been given to equitable
principles and practices in the United States. Equitable defenses, in particular, have
largely gone unnoticed. This book is directed at one essential defense —
unclean hands.

Judging Equity: The Fusion of Unclean Hands in U.S. Law discusses how the
clean hands doctrine came alive and whether courts were warranted in bringing it to
life. It focuses on the defense’s widening scope and influence by tracing its expan-
sion into legal remedies, including damages. It provides the background necessary to
understand the defense, summarizes leading cases, and considers questions of what
is and should be its definitive qualities. It seeks to explain the persistence and
evolution of the problem of fusion, which concerns the viability and desirability of
engaging equitable doctrines in legal cases or vice versa. Around the world, disputes
and discussions about fusion are ongoing.

This book uses the experience of unclean hands to offer insight into the issue of
fusion and suggests lessons it might offer for the future. Along with an examination
of the defense itself, there is a more general discussion of equity, especially as it
touches on the relations of equity and law. Doubtless some of the challenges
inherent in combining exposition and analysis, critique and simplification, remain.

[ have been working on this book officially since 2016 and unofficially almost my
entire academic life. As a litigator, | was involved in several cases in which equitable
defenses impacted the outcome. Yet I searched in vain for commentary on these
equitable doctrines and their underlying philosophy. These controversies not only
piqued my curiosity about the subject, but also instilled in me a firm belief that

X1
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xii Preface

understanding equity is still crucially important. To this end, I am writing the book
I wanted to have when I was an attorney.

Judging Equity: The Fusion of Unclean Hands in U.S. Law is meant for lawyers,
judges, academics, and other members of the legal community. It should also
engage anyone attracted to the workings of the law and the achievement of justice.
In academia, especially, it should be of interest to scholars outside the United States
working within systems that share our English inheritance of a common law legal
system. Within the United States, it is my hope it will at least encourage others to dig
into the topic of equity and further explore the territory that I have mapped out.
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