
Cambridge University Press
978-1-107-15869-6 — The Positive Second Amendment
Joseph Blocher , Darrell A.H. Miller 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

197

Affordable Care Act (2010), 57, 62
age restrictions, 86, 102, 112, 131, 134–35, 139, 

153
alienage, 86, 139–42
Alito, Samuel, 72, 95, 97, 113, 146
Amar, Akhil, 65
Americans for Responsible Gun Ownership, 179
Angle, Sharron, 167
Anti-Federalists, 25–26
Articles of Confederation, 23, 24
“as-applied” challenges, 115, 116, 186
Ashcroft, John, 65–66, 70
assault weapons, 7, 110, 196
Assembly Clause, 78, 135, 171
autonomy, 159–64, 171–72
Ayres, Ian, 156

background checks, 1, 71, 192, 196
public support for, 2–3, 5, 174, 188–89

Barnett, Randy, 81
Barron v. Baltimore (1833), 91, 92, 94
Beecher, Henry Ward, 38
Biden, Joe, 2
Binderup, Daniel, 114–16
Bingham, John, 91
Black, Hugo, 104
Black Act (1723), 17
Black Codes, 40
Black Lives Matter, 167
Black Panthers, 49, 50, 166
Blackstone, William, 15, 18, 19, 75, 95, 153
Bobbitt, Philip, 120, 134, 138
Booth, John Wilkes, 38, 40

Bork, Robert, 60
Boston, 20
Brady, James, 57
Brady, Sarah, 57
Brady Bill (1993), 57–58, 65
Brady Center to Prevent Gun Violence, 163, 179
Brandeis, Louis, 48, 84–85, 155, 156, 180–81
Breyer, Stephen

Heller dissent by, 72, 73, 79–81, 83, 87, 113, 
133n99, 152

McDonald dissent by, 97, 180
Brown, John, 37, 38–39, 41
Brown v. Board of Education (1954), 51, 81,  

125, 187
Bundy, Cliven, 166
Burger, Warren, 60
Bush, George H. W., 167, 178

Caetano, Jaime, 144–45, 154–55
Caetano v. Massachusetts (2016), 125, 144–46, 

184–85
California, 142, 189
Capone, Al, 44
Cardozo, Benjamin, 96
Carter, Harlon, 55–56
Casey v. Planned Parenthood (1992), 181–82
Cermak, Anton, 46
Charles II, king of England, 17
Cheney, Dick, 70
Chicago, 90–91, 185–86
child pornography, 105
Citizens United v. FEC (2010), 179
Civil Rights Act (1866), 91–92, 95, 165

Index

www.cambridge.org/9781107158696
www.cambridge.org


Cambridge University Press
978-1-107-15869-6 — The Positive Second Amendment
Joseph Blocher , Darrell A.H. Miller 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

198 Index

Civil Rights Movement, 166
Civil War, 38–40
Clanton, Billy, 33
Clement, Paul, 70, 71
Clinton, Bill, 57, 58
Clinton, Hillary, 8, 148–49, 175, 179
Colfax Massacre, 92–93
Colt, Samuel, 161
Commerce Clause, 62, 191, 194
common law constitutionalism, 120
Compromise of 1850, 36
concealed carrying, 6, 7, 9, 13n1, 123, 129,  

143, 144
reciprocity proposals for, 194
regulation of, 31, 189

“constitutional carry,” 162
Constitutional Convention (1787), 128
Cooper, Charles, 68
Cornell, Saul, 18, 20, 30, 61
court packing, 46–47
Courtwright, David, 34
“coverage” limitations, 6, 98, 105, 108, 110–12, 

114, 115, 117, 124
“Cowboys” gang, 32–33
Cox, Chris, 174
cruel and unusual punishment, 104, 132
Cruikshank, Bill, 93
Cruz, Ted, 175
Culberson, John, 174
Cummings, Homer, 47

Darrow, Clyde, 44–45
Davidson, Osha Gray, 57
Deacons for Defense, 166
Declaration of Independence, 119
Declaration of Rights (1689), 19, 75
DeDino, Nathan, 20
Dellinger, Walter, 69–71
Dick Act (1901), 22–23
Dillinger, John, 44
District of Columbia v. Heller (2008), 59, 62, 105, 

125, 136–37, 145–46, 152, 153
antecedents of, 19
anti-tyranny rationale minimized by, 169
dissenting opinions in, 72–73, 77–86, 113, 

133n99
geographic scope of, 29
historical approach of, 72, 73, 77, 79, 80, 88, 

96–97, 124, 127, 139, 142–43
as innovator, 13, 51
majority opinion in, 73–77, 85
misunderstandings of, 73
oral argument in, 70–71, 112–13
outlook for, 180–82
political roots of, 175–76

as precedent, 183–91
procedural history of, 66–69
questions unanswered by, 10, 14, 73, 84, 

86–90, 98, 102, 123, 141, 150–51, 170, 176, 
184, 195

reactions to, 4, 81–84, 98–99, 177–78, 179, 
180, 187, 188

regulation permitted by, 3, 5, 9, 10, 51, 73, 
76–77, 82, 83, 84, 99, 106, 132, 171, 172, 
185, 193, 194, 196

social practice invoked in, 132–33
state analogues viewed in, 31, 126–27
Stevens’ dissent in, 27nn78–80, 48–49n205, 

61, 72–73, 77–79, 82–83, 85–86, 139, 180
domestic violence, 86, 102, 111, 141
Donohue, John, 156
Douglass, Frederick, 37, 39
Dred Scott v. Sandford (1856), 39
Due Process Clause, 86, 95, 162, 174
Duffy, Patrick Michael, 101, 107
Duke University, 7
Dykstra, Robert, 33

Earp, Morgan, 33
Earp, Virgil, 33
Earp, Wyatt, 32–33
Edward I, king of England, 15, 43, 144
Edward II, king of England, 15
Edward III, king of England, 15
Edward VI, king of England, 15
Eighteenth Amendment, 44
Eighth Amendment, 95n166, 104, 132
Elizabeth I, queen of England, 15–16
Ely, John Hart, 187
Emerson, Joe, 66
Enforcement Act (1870), 93
Equal Protection Clause, 21, 150, 195
Estrada, Miguel, 178
Everytown for Gun Safety, 179
externalities, 157, 171–72
Ezell, Rhonda, 185–86
Ezell v. City of Chicago (2011), 185–86

“facial” challenges, 115, 186
Fallon, Richard, 102–03
Federal Bureau of Investigation (FBI), 44
Federal Firearms Act (1938), 45, 47–48
Federal Gun Control Act (1968), 50, 91
Federalist Papers, 25, 128
Feinstein, Diane, 81–82
felon-in-possession bans

under federal statutes, 45, 50, 58, 102, 114–15
under Heller, 73, 76, 82, 83, 85–86, 97, 99, 

101–02, 106, 115, 124, 136–37
misdemeanants covered by, 111, 137

www.cambridge.org/9781107158696
www.cambridge.org


Cambridge University Press
978-1-107-15869-6 — The Positive Second Amendment
Joseph Blocher , Darrell A.H. Miller 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

 Index 199

Fenty, Adrian, 82
Fifteenth Amendment, 40
Fifth Amendment, 29, 95, 104
fighting words, 115
Firearms Control Regulations Act (1976), 52–54
First Amendment, 84–85, 113, 114, 132, 150, 

154, 160, 162, 194
exclusions from, 6, 29, 105–06, 115
Fourth Amendment contrasted with, 78
incorporation of, 122
Second Amendment analogized to, 74, 80, 

136, 139, 158
Second Amendment distinguished from, 86
Second Amendment conflicts with, 135
viewpoint discrimination prohibited by, 104, 

112. See also freedom of speech
Fletcher, William, 143–44
Florida, 190
Foner, Eric, 93
“forced entry” laws, 163–64
Fornshill, Ken, 100–101
Foster, Jodie, 57
Fourth Amendment, 74, 78, 86, 104, 136, 162
Fourteenth Amendment, 40, 92, 93, 94–95, 112, 

129, 130, 150, 165
Franklin, John Hope, 36
fraud, 6, 105
Frederick, Karl, 54
Freedmen’s Bureau Act (1866), 41, 95
freedom of assembly, 78, 135, 171
freedom of religion, 7, 85, 135
freedom of speech, 13–14n3, 29, 104, 122, 135, 

147, 150, 195
alternatives for exercising, 89, 158
autonomy linked to, 160, 164
diverse justifications for, 170
limits to, 6, 105–06, 172
marketplace analogy and, 155–56
for minors, 86, 139. See also First 

Amendment
Friedman, Barry, 183
Fugitive Slave Act (1850), 36
Furman v. Georgia (1972), 181

Gage, Thomas, 21
Game Act (1670), 17
gang wars, 44
Garland, Merrick, 56, 178–79
Georgia, 31, 130, 163
Gerry, Elbridge, 28
Ginsburg, Ruth Bader, 72, 180
Glorious Revolution (1689), 18
“good cause” requirements, 30, 43n171, 161–62, 

164, 176
Graber, Susan, 144

grand juries, 95
Graham, Lindsey, 174
Grant, Ulysses S., 40
Grassley, Chuck, 174
Greeley, Horace, 37
“gun show loophole,” 50
Gura, Alan, 67–68, 70, 71, 96, 183–84
Gusenberg, Frank, 44

habeas corpus, 36
Halbrook, Stephen, 25, 65, 68, 70, 165
Hawkins, William, 18
Heller, Dick, 67, 68, 69
Heller decision (2008). See District of Columbia 

v. Heller (2008)
Henderson, Karen, 69
Henry, Patrick, 25–26
Henry VIII, king of England, 15
high capacity magazines, 185, 189, 196
Hinckley, John, 57
Hodgkinson, James, 167
Holliday, Doc, 33
Holmes, Oliver Wendell, Jr., 40, 84–85
Hoover, J. Edgar, 44
horizontal precedent, 123, 125, 126
hue and cry, 130
hunting, 17, 132, 154, 158, 161

in colonial America, 19
decline of, 55

incorporation doctrine, 91–97, 129
intermediate scrutiny, 109, 110, 111–12

Jackson, Robert, 48
James I, king of England, 16, 17
James II, king of England, 14, 17–18
Jay, John, 24
Jefferson, Thomas, 24
Johnson, Lyndon, 49
Johnson, Micah, 167
Johnston, Joseph, 40
jury trial, 95, 131

Kagan, Elena, 119–20
Kahan, Dan, 22
Kansas, 37–38
Kansas-Nebraska Act (1954), 37
Kates, Don, 64
Kavanaugh, Brett, 136
Kennedy, Anthony, 68, 70–71, 72
Kennedy, John F., 49
Kennedy, Robert F., 49
Key, Francis Scott, 41
King, Martin Luther, Jr., 49
Knight, John, 14–15, 16–17, 18, 42

www.cambridge.org/9781107158696
www.cambridge.org


Cambridge University Press
978-1-107-15869-6 — The Positive Second Amendment
Joseph Blocher , Darrell A.H. Miller 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

200 Index

Kozinski, Alex, 165
Ku Klux Klan, 36, 41, 152, 166

Lanza, Adam, 1
LaPierre, Wayne, 1, 56, 156
Law Center Against Gun Violence, 179
Lee, Robert E., 38, 40
levels of scrutiny, 109–13
Levinson, Sanford, 64–65
Levy, Robert, 66–67, 68
licensing, 42–43, 137
Lincoln, Abraham, 40
Lochner v. New York (1905), 46
Locke, John, 160
Lott, John, 156
Louisiana, 31, 93
Lovejoy, Elijah, 37
Lund, Nelson, 68, 82, 124

machine guns, 45
Madison, James, 23n60, 25n69, 28, 78, 128, 131
Malcolm, Joyce Lee, 17
Malcolm X, 49, 166
Manchin, Joe, 1
Manchin-Toomey Amendment, 1–2, 5, 175, 192
mandatory gun possession, 163, 171
Marbury v. Madison (1803), 73, 74
Marshall, John, 74, 91
Marshall, Thurgood, 104
Maryland, 27
Mary II, queen of England, 18–19
Masciandaro, Sean, 100–101, 119, 155
Mason, George, 25, 26, 28
Massachusetts, 30–31
Massachusetts Bay Colony, 21
Mateen, Omar, 173
McCain, John, 178
McConnell, Mitch, 56
McCulloch v. Maryland (1819), 73
McDonald, Otis, 90, 119, 152, 154
McDonald v. City of Chicago (2010), 102, 112, 

113, 125, 129, 143, 150–51, 152, 170
dissenting opinions in, 32n105, 133n98,  

157, 180
facts of, 90–91
holding of, 95–98
Second Amendment incorporated by, 29, 73
social practice invoked in, 132

McLaury, Frank, 33
McLaury, Tom, 32–33
McReynolds, James, 48
McVeigh, Timothy, 166–67
mental illness, 58, 73, 76, 82, 83, 85, 86, 101, 

106, 116, 153, 170, 185

Metcalf, Dick, 192–93
Meza-Rodriguez, Mariano, 139–40
Militia Act (1792), 22, 43
militias, 10, 21–23, 59–61, 62
Miller, Jack, 47–49
minors, 86, 102, 112, 131, 134–35, 139, 153
minutemen, 22
Mississippi, 36, 40, 144
Missouri Compromise (1820), 37

Napolitano, Andrew, 167
Nash, Christopher Columbus, 92
National Firearms Act (1934), 45, 91
National Guard, 22–23
National Labor Relations Board (NLRB), 46
National Rifle Association (NRA), 1, 96,  

148–49, 174
constitutional arguments by, 57, 58, 62, 63–64
founding of, 54
Garland’s nomination opposed by, 178
gun control support within, 2, 56
Heller’s suit opposed by, 68
overheated rhetoric of, 56–57, 166–67, 196
tensions within, 55–56

National Rifle Association v. Reno (2000), 179
Native Americans, 38
Neily, Clark, 66–67, 68
Nelson, Levi, 93
New Black Panther Party (NBPP), 166
New Deal, 46–47
New Hampshire, 27
New Jersey, 144
New York City, 20
New York State, 21, 26–27, 28, 42, 189
Niemeyer, Paul, 101, 107, 119
Ninth Amendment, 136
“no fly, no buy,” 174–75, 192
North Carolina, 26, 30, 41

Obama, Barack, 1, 45, 56, 148, 178
obscenity, 29, 105, 115, 132, 162
O’Malley Gang, 47
open carrying, 30, 31, 88, 142, 144
originalism, 81, 96, 120, 127, 128, 129–30, 142, 

169–70, 191
Orwell, George, 143
O’Scannlain, Diarmuid, 142, 143

Palko v. Connecticut (1937), 96
Palmer v. District of Columbia (2014), 186
Parker, Bonnie, 44–45
Parker, Shelly, 67, 68, 69
Parker v. District of Columbia (2007), 179
Paul, Ron, 58

www.cambridge.org/9781107158696
www.cambridge.org


Cambridge University Press
978-1-107-15869-6 — The Positive Second Amendment
Joseph Blocher , Darrell A.H. Miller 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

 Index 201

Pennsylvania, 27–28
People v. Deroche (2013), 186
permits, 42–43, 173
Perpich v. Department of Defense (1990), 22, 23
persuasive precedent, 126–27
Peruta, Edward, 142
Peruta v. City of San Diego (2016), 142–44
Philadelphia, 20
Plessy v. Ferguson (1896), 125
political process theory, 187
popular constitutionalism, 120
Posner, Richard, 82, 187–88
posse comitatus, 130
Post, Robert, 170
Pottawatomie Creek Massacre (1856), 38
Pulse nightclub, 173
prayer, 132
preemption, 35, 54n23, 189–90
Presser, Herman, 94
Presser v. Illinois (1886), 94, 95
Printz v. United States (1997), 65, 68
privacy, 160, 162
Privileges or Immunities Clause, 94–96
Prohibition, 44
“protection” limitations, 6, 98, 105, 108, 110–15, 

117, 124
Protection of Lawful Commerce in Arms Act 

(PLCAA 2005), 190
public carrying, 6, 13n1, 30, 64, 87–88, 111, 142, 

176, 185, 196

Randolph, Edmund, 24
rational basis review, 108–09
Re, Richard, 184
Reagan, Ronald, 57, 58, 64, 148
Reckford, Milton, 54, 56
Reconstruction, 36, 91–92, 165
Reconstruction Amendments, 40, 92, 93,  

94–95, 194
registration, 9
resisting arrest, 169
restraining orders, 86
Revere, Paul, 21
Revolutionary War, 21
Revolver Act (1923), 43
Rex v. Knight (1686), 18
Reynolds, Glenn Harlan, 65
Reynolds v. United States (1878), 85
Roberts, John, 63, 72, 88, 112–13, 136
Roberts, Owen, 47
Roe v. Wade (1973), 82, 179, 181–82, 187
Romero, Juan, 49
Romney, Mitt, 148
Roosevelt, Franklin D., 44, 46

Roosevelt, Kim, 127
Roosevelt, Theodore, 22
Ruben, Eric, 30, 185
rules, standards vs., 103–05, 108, 110, 111, 113, 

114, 115

same sex marriage, 13–14n3, 61–62, 186, 191
Sanders, Bernie, 179
Sandy Hook Elementary School, 1, 50, 189, 190
San Francisco, 54n23
Saturday Night Specials, 45, 50
Scalia, Antonin, 72, 76–77, 78, 85, 97, 104, 124, 

129, 139, 146, 181
death of, 175
deterrence against tyranny viewed by, 168
incorporation viewed by, 96
interest balancing rejected by, 113
as public figure, 98
rights vs. responsibilities viewed by, 99
Second Amendment antecedents viewed by, 

19, 75
Second Amendment limits viewed by, 5, 9, 193
Second Amendment text analyzed by, 70, 

74–75, 80, 81, 136
Schauer, Fred, 6, 137, 170
scrutiny, levels of, 109–13
search warrants, 162
Second Freedmen’s Bureau Bill (1865), 92
Seegars v. Ashcroft (2005), 68
selective incorporation, 95, 96
self-defense, 38, 42, 55, 138, 143, 146, 156, 181

autonomy linked to, 161
breadth of, 152–53
during Civil Rights Movement, 166
as common law principle, 79
contestation of, 153–54, 160
due process linked to, 86
evolution of, 153–54
as exception to firearms regulation, 71, 76
within vs. outside the home, 72, 87–89, 95, 

103, 106, 107, 109, 124, 132, 142, 143, 151, 
153, 178

Ku Klux Klan’s invocation of, 36
moral claims for, 110
public safety vs., 121, 155
as Second Amendment right, 3, 10, 13, 27, 

28, 48, 51, 59, 60, 62, 72–80, 83–84, 86, 87, 
107–08, 109, 132, 133, 135, 154, 169, 170, 
171, 177, 182, 184

types of guns used for 76, 89, 158
urbanization and, 34

semiautomatic weapons, 133
separation of powers, 134
Seventh Amendment, 95, 131

www.cambridge.org/9781107158696
www.cambridge.org


Cambridge University Press
978-1-107-15869-6 — The Positive Second Amendment
Joseph Blocher , Darrell A.H. Miller 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

202 Index

Shays, Daniel, 23–24
Shays’ Rebellion, 24, 36
Sherman, William Tecumseh, 40
short-barreled shotguns, 45, 47, 48, 88–89
Sickles, Daniel, 41
Siegel, Reva, 62
Sirhan, Sirhan, 49
Slaughterhouse Cases (1873), 95, 96
slavery, 35–38, 40, 130
“smart guns,” 151
social practice, 131–34, 145, 171
Sotomayor, Sonia, 96
Souter, David, 72
South Carolina, 36, 37, 41
South Carolina v. Gathers (1989), 181
speed limits, 84
Spitzer, Robert, 33–34, 41
Sprecher, Robert, 63
“Standard Model,” 65
standards, rules vs., 103–05, 108, 110, 111, 113, 

114, 115
Starbucks, 7
stare decisis, 125–26, 181–82
state action, 7
state constitutions, 31–32, 59, 91, 126, 129, 192
State v. Chandler (1850), 31
Statute of Northampton (1328), 15–16, 18, 20, 

31, 33, 41, 150, 171
Stevens, John Paul

Heller dissent by, 27nn78–80, 48–49n205, 61, 
72–73, 77–79, 82–83, 85–86, 139, 180

McDonald dissent by, 32n105, 96,  
133n98, 157

Stewart, Martha, 115
Stone, Harlan Fiske, 187
Stono Rebellion (1739), 37
Story, Joseph, 65, 79
strict scrutiny, 109, 110
stun guns, 121, 144–45, 154–55
suicide, 4
Sullivan, “Big” Tim, 42
Sullivan, Emmett, 68–69
Sullivan Dangerous Weapons Act (1911), 

42–43
Sumner, Charles, 91
Sunstein, Cass, 135–36, 187
Supremacy Clause, 190
suspect classifications, 112
Sutton, Jeff, 130

takings, 104
Taney, Roger, 39
Tennessee, 31

Tennessee Valley Authority (TVA), 46
Texas, 34
That Every Man Be Armed (Halbrook), 25
Third Amendment, 60, 95
Thirteenth Amendment, 40
Thomas, Clarence, 65, 68, 72, 95–96, 146, 184
Thomas, Sidney, 143
Thompson, John T., 44
threats, 105
Tocqueville, Alexis de, 118, 120
Toomey, Pat, 1
treason, 169
trespass, 84
Tribe, Laurence, 65
trigger locks, 76
Trumbull, Lyman, 91
Trump, Donald, 8, 148–49, 167, 187
Tucker, St. George, 128
Turner, Nat, 37
Twenty First Amendment, 44
“two-part test,” 110–14, 126, 138

Umoja, Akinyele Omowale, 166
Uniform Firearms Act, 43n171
United League, 166
United States v. Carolene Products (1938), 187
United States v. Chester (2010), 111
United States v. Cruikshank (1875), 92, 94, 95
United States v. Emerson (2001), 66, 69
United States v. Masciandaro (2011), 101, 

103–10, 112, 124, 132–33, 143, 150
United States v. Miller (1939), 68, 71, 79, 83

facts of, 47
holding of, 48
Heller’s treatment of, 75–76, 125, 136

United States v. Verdugo-Urquidez (1990), 141
unreasonable search and seizure, 86, 104, 160
urban-rural divide, 7–8, 33–35
US Revolver Association, 43

Venola, Richard, 193
vertical precedent, 123–24, 126
Vesey, Denmark, 37
viewpoint discrimination, 104, 112
Violence Policy Center, 179
Virginia, 26–27, 28, 35
Volokh, Eugene, 89
Voting Rights Act (1965), 186

waiting periods, 43
Waldman, Michael, 25–26
Warren Court, 82
Washington, George, 22

www.cambridge.org/9781107158696
www.cambridge.org


Cambridge University Press
978-1-107-15869-6 — The Positive Second Amendment
Joseph Blocher , Darrell A.H. Miller 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

 Index 203

Wesson v. Town of Salisbury (2014), 186
White League, 93
Whitman, Walt, 40
Wilkinson, J. Harvie, III, 82, 101, 102, 107–08, 

112, 124, 143
William III, king of England, 18–19
Wills, Garry, 33

Winkler, Adam, 20, 21, 33, 36, 71
on NRA strategy, 57, 68
on Second Amendment scholarship, 63, 64
on state firearms regulation, 59, 126

Works Progress Administration (WPA), 46

Zangara, Giuseppe, 46

www.cambridge.org/9781107158696
www.cambridge.org

