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academics, legal, 142, 373

alliances with social science, 143
amateur behavior and, 505
classroom performance, 504
complaints of amateurism, 499
difficulty with paradox of inquiry,

432–433
intensified competition, 145–146
liminal, 376
mix of credulity and skepticism on

judicial opinions, 433
Professorenrecht, 137–138, 140
self-view of American, 499
status, 7, 142, 143, 144
symbolic place within profession,

514
use of discredited paradigms, 499
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Great Acceleration, 187
second-order observation and effect of,

184–185
access to justice, 447
Ackerman, Bruce, 103, 109, 486
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creation of alternatives to, 454
legal realism critique of social,

456
phenomenology of, 422, 473–474
social-left criticism, 455–456
use of cosmopolitan logic, 67

administration
as balance of bureaucracy and

discretion, 489
market simulation approaches to,

490–491
administrative law, 166
Administrative Procedure Act, 166
ADR. See alternative dispute resolution
aesthetic propensity. contemporary legal

thought as, 500
“Against Settlement” (Fiss), 473
Agamben, Giorgo

“Contemporary,” 527–528
genealogy of office, 57
notion of bare life, 275

Agenda for Peace (Boutros-Ghali), 210
Ahdieh, Robert

on dialectical review, 69, 71
on foreshadowing quality of obiter dicta,

71–72
Aı̈cha bent Mohammed, 244, 248–251
Alberstein, Michal, 17
Aleinikoff, T. Alexander, 69–70
Algerian colonial law, 9–10

application of military law, 245
construction of the Muslim family, 252
French authority over native tribunals,

243
gendered policy, 251–252, 253
legal pluralism, 242–244

economic logics of, 253
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French criminal law, 245
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Algerian colonial law (cont.)
local law, 241, 242
Muslim law, 243, 245

opposition to conversions, 251
property reform, 252
shaping of law by emotion and

economy, 244–248
al-Jedda case, 213
Allende, Salvador, 340
“Allocation of Loss in the Case of

Transboundary Harm Arising Out
of Hazardous Activities,” 205

Alston, Philip, 80
alternative dispute resolution (ADR), 16–17,

454–464, 465. See also arbitration
criticism

by Foucauldian critiques of the social,
457

by public law neo-formalism, 456
deferral by courts to other institutions,

485
Democratic Experimentalism and,

486–487
for divorce and custody disputes, 458
incorporation in judicial practice,

466–467
paradigmatic form of contemporary

legal thought, 454
as reaction to rights formalism, 455
responses to criticism

conflicting-considerations problem
solving, 457, 458

endorsement of rights-based
neoformalism, 457

Althusser, Louis, 247
amateurism, legal, 16, 18, 499–516

as modality of legal professionalism, 509,
514

as personally meaningful, 509
of practitioners as academic work, 510

Ambio (journal), 186
American Enterprise Institute, 146
American Law Institute, 142
Americans with Disabilities Act, 493
Amnesty International, 85
analysis, conceptual

by analytic philosophers, 409–410
of law as morality, 411

methodological blind spot, 415–419
analytic philosophers, 407, 408

analytic jurisprudence and, 419–420

approach to law, 409
critical thinking and, 420
dialogue with critical scholarship, 423
support of LAM, 408

analytics of raciality, 276, 278
Anand, R. P., 335
Anghie, Antony, 395
Anthropocene hypothesis, 177–195

Latour on, 180–181
marker for emergence of, 187, 188–190
media and, 178, 188, 191
topos of the, 7–8, 182–187

anti-formalism
Bedjaoui on, 335
confused, 129–131, 134

arbitration
enforcements of contracts based on

standard terms, 487
between foreign investors and host state

(ISDS), 208–210, 340
Permanent Court of Arbitration, 141

Aristotle, 116
Arnold, Thurman, 367
art history and concept of contemporary,

518–523
“Art Today” (lecture, Nancy), 519n6
Assier-Andrieu, Louis, 10
audience of the jurist, 371–373

adjusting the argument to, 372–373
of neutral jurists, 380

Auerbach, Jerold, 142, 143
Austin, John, 441
Australia, 394–401

common law, 387, 394–395
relationship with Indigenous law, 396
view in Mabo v. Queensland, 398

defined in terms of sovereign territorial
jurisdiction, 398

authoritarianism, 215
authority

concept of, 75–76
indeterminacy of governing, 484, 524

Aziz, Abdel, 249, 250

Bacon, Francis, 47
balancing, process of

in contemporary legal thought, 2, 331
rights and, 66

Balkin, Jack, 104
banking

practices leading to 2008 crisis, 352
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response to savings and loan crisis, 354
securitization of mortgages fees, 353–354
slim return on assets, 353

bar
corporate, 142, 151
impact of regulators on legal education,

124, 132
liminal lawyers, 376

“Bargaining in the Shadow of the Law”
(Mnookin and Kornhauser), 473

Barrozo, Paulo, 6
Barth, Bryant, 337
Barthes, Roland, 37
Bateson, Gregory, 165
Baucom, Ian, 35n10, 295
Baxi, Upendra, 266, 267
Bedjaoui, Mohammed, 335–337
Bell, Christine, 69
Belting, Hans, 522n8
Benhabib, Seyla, 87
Benjamin, Walter

angel of history image, 37, 37–38n11
large-scale constructions, 38
on origin as historical category, 25
theory of language, 38–39

Benton, Lauren, 244, 245
Ben-Zvi, Omri, 15–16
Berman, Harold J., 139
Berman, Paul Schiff, 69, 71
Beyond Constitutionalism (Krisch), 69
Bhandar, Brenna, 11, 18
Bickel, Alexander, 70–71
bilateral investment treaties (BITs), 208, 340
Bills of Mortality, 302
Birks, John, 186–187
Birth of Biopolitics, The (Foucault), 30
BITs. See bilateral investment treaties
Black, Christine, 395
black communities, studies of, 278–279
Blomley, Nick, 301
Boies, David, 151
Bourdieu, Pierre

and concept of “Professorenrecht”,
137–138

on legal capital, 152
legal culture and, 265
on link between political groups and

legal order, 139–140
sociology of law, 6

Bourmont, Louis Auguste Victor, 242
Boym, Svetlana, 91

Brennan, Gerard, 396, 399
Brewster, Chris, 167
Brewster, Kingman, 145
bridging the critical-analytical gap

objections, 420–422
types of conversations, 422–423

Brookes, Michael, 167
Brown, Wendy, 106, 292
Brundage, James, 138
Bundy, McGeorge, 145
bureaucracy. See also post-bureaucracy

in administration, 489
as type of organization, 480

Byrne, Susan, 46

cadastral survey, 301
Calabrese, Steven, 149
Cardozo, Benjamin N., 264
Carnegie, Andrew, 140, 141, 142
Carter, Jimmy, 85
Carter, Paul, 387, 399–401
case law

impact on law, 52
in ISDS arbitration, 208

case method, 141
casebook genre, 512
Wigmore and, 504

cause lawyers, 373
believers, 376, 378–379
realists, 376, 377–378
representing diffuse interests, 375

CDOs (collateralized debt obligations), 357
chain of dependency, 6, 115–116, 117, 134
Chakrabarty, Dipesh, 180
Chalfa v. Gold (1987), 471
Charter of Economic Rights and Duties of

States, 334, 339–340
Cheyenne Way, The (Llewellyn), 263
child protective services and

experimentalism, 491–492
choice of path by jurists, 374, 375, 377. See

also path dependence in legal
reasoning

Christianity, 158
chronostratigraphy, 189, 190
circularities, constitutive, 443–445
civil rights. See rights
Clark, Kenneth, 279
class, 356, 357
classical legal thought, 31, 330

German origin, 24, 330, 394
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classical legal thought (cont.)
Kennedy on, 2, 24, 238, 454
legal realism as antithesis of, 348
persistence in contemporary legal

thought, 349
teleological, 33

climate
change as matter of concern or of fact,

192
as distinct from weather, 186

CLOs (collateralized loan obligations), 357
Coase, Ronald, 32, 318
cognitive dissonance, 371
cognitive space, means allowing, 76
Cohen, Amy, 16–17
Cohen, Felix, 367, 517
Cohen, Leonard, 352
Coke, Edward, 264
collective self-determination, concept of

recognition in international law, 334
Röling on, 338

Collins, R., 119
colonialism

affective grounds of policy, 246–247
colonization of Algeria

opponents, 240–241
proponents, 241

epistemological uncertainty of colonial
officials, 246

United Nations Charter and, 337–338
colonial law. See also Algerian colonial law

flexibility and incompleteness, 246
and local articulations of global legal

consciousness, 239
Commentaries (Blackstone), 53
Commentaries on American Law (Kent), 49,

53
Commentaries on Equity Jurisprudence

(Story), 49–50
Commission d’Afrique, 241, 243
Committee of Experts (ILO), 222, 229, 231
Committee on Freedom of Association

(ILO), 222, 226, 229
commodity logics, 291
common heritage of mankind, concept of,

336
common law

of Australia (See Australia: common law)
devices of resourceful restraint, 71–73

expression in judicial
communication, 73–74

use of legal fictions, 73
distinctive American tradition, 44
Latin use in precedent, 45

common law judgments
detailed descriptions of facts, 72
expressions of uncertainty in, 74
use of hypotheticals, 72

common laws, Glenn on, 67–68
comparative and foreign law popularization

by Wigmore, 501
competition

in academic production, 145–146
market freedom and, 31

concepts, going to war with, 182
conceptual analysis. See analysis,

conceptual
Conference Committee on the Application

of Standards (ILO), 222
Constable, Marianne, 7, 17, 18, 523
constitutional law

commentary, 122
cosmopolitan logic in, 66
law schools and, 145
originalism, 149–150

contemporary, the, 548
as distinct from the present, 19, 517,

518–523
for Kennedy, 390
limits, 62
as “moving now,” 61
second-order observation as

infrastructure of, 184
Tomlins on, 4

contemporary international law, use of
term, 199–200n1

contemporary legal consciousness, 24–25,
330, 331, 454, 455

historicization of, 238
as language and modality of law, 390
as a langue, 331
link to persona of the critical jurist, 391
modes of, 390–392
paroles within, 331–332
“Suspicion” on forms of, 391

contemporary legal scholarship
human costs of production, 293
institutional conditions of production of,

290
contextualism, influence on law, 478, 544
contingency, false. See false contingency
contract law, 351
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contracts
for innovation, 488
paradigmatic form of private law, 487
standardized mass contracts, 488–489
standard terms, 487

convict transport disaster, 297
Cormack, Bradin, 46
corporate law, 151
corporate law firms, 7, 121
corporate lawyer statesperson, 141, 144
Corpus Juris Civilis and Western law

traditions, 46, 51
cosmopolitan legal thought

in common laws, 67–68
examples, 66–67

Cosmopolitan State, The (Glenn), 65
Cottin, Alexandre Pierre, 248
courts, domestic

in colonial Algeria, 245
deferral to other institutions, 485
international law and, 228–229
problem-solving courts, 472

courts, international, 200. See also
European Court of Human Rights;
International Court of Justice

Inter-American Court of Human Rights,
214

Cover, Robert, 69–70
credit as central component of global

economy, 307
credit instruments

in globalizing economy of trade,
295–296

slaves as, 296
Crimea, Russian annexation of, 211
criminal law, institutional alternatives in,

465
critical jurists. See jurists: critical
critical legal genealogy. See genealogies,

critical legal
critical legal studies, 15, 52, 99–113, 145, 146

attack on ontology of law, 412
destruction of possibility of any

contemporary legal thought, 99–100
Goodrich on, 4
intellectual disagreement among its

principals, 110
on legal consciousness, 219
on legal culture as identity, 265
Marxist criticism, 111
movement failure, 107

as opposition to Harvard School legal
process, 109

Posner on judicial behavior, 381
on possibilities of a different law, 351
reference to continental theory, 54
response to, 99
in the United States, 101–102

Critical Legal Studies Movement, The
(Unger), 108

critical legal thought and judicial practice,
466–467

critical philosophers, 407
approach to law, 409
and LAM, 412–415

Critique of Adjudication (Duncan), 54
critique of Lochnerism as origin of

hermeneutic of suspicion, 366, 367
Crutzen, Paul J., 177, 186–187
cultural boundary making in colonial

policy, 247
cultural defense movement, 268
culture, concept of, 257–259

criticism of human rights doctrine and,
256

global status, 247
as identity, 258–259
numerous definitions of, 256n1
opposition to rights, 266–270
universal consequences, 257

culture, legal, 259–266
as a culture in itself, 264–266
as distinct from legal system, 261
as knowledge of the legal elite, 262–264
versus multiculturalism, 268
as what people think about law, 260–262

theoretical biases, 261
Curtin, Philip D., 296

Danto, Arthur, 521–523, 528–529
Da Silva, Denise, 10–11
Deane, William, 396
Dearing Report (UK 1997), 292
Declaration of 1998 (ILO), 225

follow-up mechanisms, 225–226
Declaration of 2008 (ILO), 225, 227

follow-up mechanisms, 226
Declaration of Philadelphia (ILO 1944), 225
Declaration of the Rights of Man and

Citizen, 85
Declaration on Permanent Sovereignty

over Natural Resources (1962), 334
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Declaration on the Establishment of a New
International Economic Order, 334

Declaration on the Granting of
Independence to Colonial
Countries and Peoples (1960), 334

Declaration on the Right to Development
(1986), 340

dedifferentiation
of legal discourse, 35, 270
in relation of law to the social and the

economic, 439–440
Deleuze, Gilles, 181
Del Mar, Maks, 5, 96
Delmas-Marty, Mireille, 69
democracy

bureaucracy and control of, 489
constitutionalism and, 486
empiricism and sociability as argument

for, 478–479
justice dependent on high tradition of

legal thought, 115, 117
Democratic Experimentalism, 17–18, 457,

457n2, 477–498, 524
civil rights and, 493–494
defined, 477
as general model of political

organization, 496
international law and, 494–496
other currents of legal thought and,

484–487
private law and, 487–489
as procedural, 496–497
on public law, 489–493

Derrida, Jacques, 43, 54, 409
Desautels-Stein, Justin, 18–19

on contemporary legal thought, 454
on Foucault’s structuralism, 36
on jurist’s experience, 155

destabilization rights, 162
development

changing thinking about, 202
international right to, 340
law and, 12, 313
NIEO and, 333

deviationist doctrine, 162
Dewey, John

on market behavior, 323–324
pragmatism, 478
science as large-scale model for political

organization, 479
Dey, Hussein, 242

Dezalay, Yves, 6–7, 17
on double agent power broker, 337
on German professors, 138

Diallo, Amadou, killing of, 10–11, 275–289
between decisions to shoot and decision

to acquit, 276, 277–278
decision to acquit, 285–286
defense, 281–285
prosecution, 281
as racial event, 280
shooting as moment of administration of

justice, 278
Dicey, Albert Venn, 33n8
Director, Aaron, 32
disability and experimentalism, 491–492
Disaster at Sea (Turner), 297
“Disenchantment” (Kennedy), 390, 391
disenchantment narrative

Carter, 401
hermeneutic of suspicion as aspect of,

366
Hunter, 399
Kennedy, 390, 391

disparate impact doctrine, 493–494
dispositifs of Foucault, 36, 39

Benjamin’s large-scale constructions
compared to, 38

dissociative aesthetic, 419
distributive issues and experimentalism,

497–498
doctrinalism

in law’s relation to the social and the
economic, 439

private-law revival, 102–103
doctrinal taxonomies, 434–435
doctrine, legal

challenge by information and
communication processes, 173

will, history and reason in, 126
domestic courts. See courts, domestic
domestic legislation

international law and domestic courts,
228–229

ISDS and, 209
Dorsett, Shaunnagh, 58
Dummett, Michael, 423

Durkheim, Émile, 115
duty

defined by Kant, 282
of reasonable consideration in

second-generation claims, 493–494
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Dworkin, Ronald, 103, 382, 406n2
Dworkin-Hart debate, 412

“Ecologists butt out: You are not entitled to
redefine the Anthropocene”
(Hamilton), 191

economics. See also Law and Economics
environmental responsibility and, 205
financial, 355–356
Keynesian macroeconomics, 24
neoclassical, 4, 30
neoliberal, 32, 146
positive versus normative or regulative,

30
sanctions and international security, 210

economy
financialization of, 202
function of UK universities linked to,

292–293
education. See also higher education; law

schools
evidence-based practice, 492
individuation of instruction, 493
social policy and, 490, 492
special education programs, 492

Edwards, Paul N., 186
effect of necessity, 369–370
efficiency

ambiguous norms, 524
function of rights, 324
of market legal frameworks, 320
meanings of, 325–326
of social and economic arrangements,

324
E-Government Act, 172
Eighteenth Brumaire of Louis Bonaparte,

The (Marx), 93
elite law

in conservative political movement, 150
constitutional law and legal theory, 145
politically divided, 151
revival in public interest law, 144

Elkins, James, 519
Elster, Jon, 102
empiricism, 102, 478–479
Employers Group (ILO), 223
Enchantment of Reason (Schlag), 54–55
Enoch, David, 406n2, 411
environmental law, 342

international, 204–207
responsibility and liability, 205, 206

equivalences between land, labor, and
human life, 297

Erlon, Jean Baptiste d’, 250, 251
ethics, law as sub-branch of, 411
Eucken, Walter, 312, 343
Europe. See also France; Germany; United

Kingdom
adjudicatory practice, 66–67
alliance with Wall Street corporate law

firms, 141
origin of socially oriented legal thought,

394
European Court of Human Rights, 67, 103,

213
European Energy Charter Treaty, 208
European Union

as Democratic Experimentalism,
495–496

influence of European Commission on
ILO practices, 227

Evans, Mary, 11, 292
Evolution of International Human Rights,

The: Visions Seen (Lauren), 84
experimental architecture, 483–484, 491

collaboration and deliberation in,
496–497

in international law, 495
sanctions in, 496–497
in second-generation civil rights

enforcement, 494
experimentalism. See Democratic

Experimentalism
expertise

in knowledge production, 429
legal amateurism and, 514
New Deal institutions and, 486
systems of knowledge and, 206

expropriation programs, 341

faith
loss of (See also hermeneutic of

suspicion)
in internal coherence of legal

argument, 454
in reason, 157

in objective ascertainment of law, 537
Sartrean bad faith, 381, 392, 430

false contingency
Marks on, 93
reverse condition of false necessity, 94

false necessity, 93–94
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family
as affectively saturated domain of care

and obligation, 239
construction of Muslim, 252

Federal Information Security Act, 172
federalism, dialectical, 69–70
Federalist Society, 149
Feminist Legal Theory, 145
Ferguson, Roderick, 291
fictions, legal, 73
fight against terrorism, legal details of, 211
financial capital, 146, 307–308
financial collateralization, doctrine of, 500
financial crisis of 2008, 307–308

banking practices leading to, 352
legal impact of, 341

Fin-de-Siècle Vienna (Schorske), 100
Fiss, Owen, 101, 109

critique of ADR, 456, 473
Floyd v. City of New York (2013), 472
Food Safety Modernization Act, 491
“Force of Law, The” (Bourdieu), 139
Ford Foundation, 355
foreign investments

bilateral investment treaties (BITs), 208,
340

foreign direct investment (FDI), 208
international investment law, 209
Multilateral Agreement on Investment

(MAI agreement), 207
regulation of, 341

formalism, 129–130. See also
anti-formalism; neo-formalism

Baconianism, 348
critique by “the social,” 331
formulaic versus constructive, 130
Langdellian, 504
law and, 348
in relation of law to the social and the

economic, 439
formalization of legal identities,

incompleteness of, 441–442
Foucault, Michel

archaeology, 38
on dispositif, 36
on genealogy, 100

method, 91–92
of problematization, 82–83

influence
on Koopman, 81
on Stoler, 246

on neoliberalism, 30n5
beginnings of, 31
German origins, 106

on political dreams, 156
skepticism toward universals, 29

France. See also Algerian colonial law
Civil Code

Algerian pluralism opposed to, 244
ideal of coherence and universality,

242
development of socially oriented legal

thought in, 24
Freedom of Association and Protection of

the Right to Organize Convention
(1948), 229

Freedom of Information Act (FOIA), 172
Freeman, Alan, 351
free trade, advocacy for, 207
Freirecht (free law) movement, 261
Freud, Sigmund, 368, 392
Friedman, Lawrence, 260–261
Friedman, Milton, 32, 343

on economic theory as “a filing system,”
29–30

on formal rule of law as prerequisite for
market order, 312

Friendly Relations Declaration (1970), 334
Front de Libération Nationale (Algeria),

336
Fukuyama, Francis, 461
Fuller, Lon, 457
functionalism impact on education and

thought, 128–129
functional materialism, 130
Future of Nostalgia, The (Boym), 91

Gaita, Raimond, 387
ethical understanding of the High

Court, 396–398
Hunter compared to, 399
meeting place of laws, 401

Garber, Marjorie, 509, 511
Garth, Bryant, 6–7, 17
GATT system, 207
Gaudron, Mary, 396
Geertz, Clifford, 264
genealogies, critical legal, 80–98

of contemporary legal thought, 64, 97
defined, 80, 81–83, 96
Golder on, 5
normatively neutral, 83
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problematizing, 82–83
subversive, 82
typology of, 82–83
vindicatory, 82

genealogy
as affirmative, 92
as mode of critical inquiry, 81
Nietzsche and, 82, 100
versus singular conception of historical

origin and causation, 247
Genealogy as Critique (Koopman), 81,

94–95
Genovese, Ann, 389, 395
Genres of the Credit Economy (Poovey), 296
Genty de Bussy, Pierre, 248, 250
Germany

classical legal thought in, 24, 330, 394
as origin of neoliberalism, 32, 106, 312
Professorenrecht, 138, 140

Gilmore, Grant, 361
Gilmore, Ruth Wilson, 307
Gilson, Ronald, 446
Ginsburg, Ruth, 71
Giuliani, Rudy, 280
Glenn, Patrick, 64–69, 76

on common laws, 67–68
on cosmopolitan legality, 5, 65, 66
on tradition versus culture, 260
understanding of relational, 64, 68

global governance
global power versus local effect, 203
human rights in, 214
international law as, 8, 199–218
relationship of technical knowledge and

law, 207
results of, 201
technically oriented, 200
teleology in idiom of, 199

global law, Walker on concept of, 62
Goffman, Erving, 505
Goldberg, Stephen, 457
Golder, Ben, 5–6
Goodrich, Peter, 4, 518
Gordley, James, 45–46
Gordon, Robert, 92
governance, global. See global governance
Government Performance and Results Act

(GPRA), 172
Graunt, John, 302
Great Acceleration, 187
Great Alliance, The, 126–127, 134

Greenberg, Mark, 411, 411n5
Griffith, Alison I., 170
Group of 77, 332, 341
Guardians, The (Kabaservice), 145

Hale, Robert Lee, 322
on law and market economy, 321, 322
on legal entitlements/disablements, 447

Halley, Janet, 44
Halpern, Charles, 148
Hamilton, Clive, 190–191
Hansenne, Michel, 224, 226
Haraway, Donna, 512
Hart, Henry, 485, 487–488
Hart, H. L. A., 55, 102, 432
Hartman, Saidiya, 307
Hayek, Friedrich

on formal rule of law as prerequisite for
market order, 312

as neoliberal, 32, 333, 343
theory of law, 459n3
understanding of the social, 459–460

Hazard Analysis and Critical Control Point
(HACCP) food safety regime, 491

health care, government and, 490
experimental organization and, 491

Heen, Mary, 305–306
Hegel, Georg Wilhelm Friedrich, 276, 444
Herder, Johann Gottfried, 257
Heritage Foundation, 146
hermeneutic of suspicion, 14, 391. See also

suspicion
analogy with Freud’s model of sexual

jealousy, 368
in contemporary legal thought, 365–385
defined, 365
relationship between law and politics as

basis of, 369
hermeneutic of the restoration of legal

meaning, 366, 391
believer cause lawyers and, 376

hierarchy
between amateurs and professionals,

510
avoidance by cosmopolitan legal

thought, 66
lawyer statesperson at top of legal, 149

High Court of Australia, 395
higher education. See also law schools

impact of neoliberalism on, 290, 291
management school education, 355
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higher education (cont.)
marketization of

in California, 291
in the United Kingdom, 292

minorities and, 291–292
Higher Education Funding Council for

England, 293
historicism’s alliance with rationalism and

popular will, 126–127
historiography

of discontinuity, 5, 61, 63
of human rights, 83
of legal thought, 525
relational legal historiography, 61–79

history
and constitution of contemporary legal

thought as its own langue, 39
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