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The field of international criminal law (ICL) has experienced an
explosion of international criminal tribunals (ICTs), as well as hybrid
and special national tribunals.1 These jurisdictions are created to prose-
cute individuals responsible for international crimes, end impunity, and
assure accountability to communities victimised by violence. There are
also new initiatives proposed or under consideration.2 This trend looks
set to continue unabated for the foreseeable future, despite nearly fifteen
years of work by the International Criminal Court (ICC).

Since its creation in 1993, the International Criminal Tribunal for the
Former Yugoslavia (ICTY) has concluded proceedings for 154 accused, with
seven still ongoing.3 Since 1994, a total of eighty-five accused persons have
had their proceedings completed at the International Criminal Tribunal for
Rwanda (ICTR), while five proceedings have been transferred to national
courts and five fugitives to Rwanda.4Of the thirteen indicated by the Special

1 They include the International Criminal Tribunal for the Former Yugoslavia (ICTY), the
International Criminal Tribunal for Rwanda (ICTR), the Special Court for Sierra Leone
(SCSL), East Timor’s Special Panel for Serious Crimes and Serious Crimes Unit, the so-
called Regulation 64 Panels in Kosovo, the War Crimes Chambers in the State Court of
Bosnia and Herzegovina, the Extraordinary Chambers in the Courts of Cambodia
(ECCC), the International Criminal Tribunal in Bangladesh, the Special Tribunal for
Lebanon (STL), and Senegal’s Extraordinary African Chambers.

2 Examples include a criminal division within the African Court of Justice and Human
Rights, an EU-sponsored tribunal for the prosecution of war crimes and alleged organ
trafficking in Kosovo, a special tribunal for South Sudan, a hybrid criminal court for the
Central African Republic, and an international tribunal to investigate and prosecute the
downing of MH17.

3 www.icty.org/en/cases/key-figures-cases (last accessed 2 September 2016).
4 http://unictr.unmict.org/en/cases/key-figures-cases (last accessed 2 September 2016).
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Court for Sierra Leone (SCSL), ten were brought to trial, two died before
trial, and one is still considered at large.5 As of 24 August 2016, twenty-
three cases had been brought before the ICC, of which six are currently at
the trial stage and two at the reparations stage.6

In addition to the processing of their cases, ICTs are frequently
credited with contributing to ICL’s developments on the definition of
crimes – including the recognition of rape as an independent crime – and
modes of individual criminal responsibility. These tribunals are also
lauded as pursuing the hope of bringing about peace, reconciliation,
truth, transition to democracy, and the rule of law, in addition to
promoting deterrence of future crimes. Critics counter that ICTs often
fail to meet these aims. They lack transparency and are politicised,
marked by questionable procedural and substantive law-making prac-
tices. Their suspected biases leave communal divisions unhealed,
hampering good neighbourliness and post-conflict recovery. These
difficulties undermine the legitimacy of ICTs and international criminal
justice as a whole.

Debates such as these show that ICT legitimacy is a matter that goes far
beyond the narrow confines of applying the law, establishing the truth,
and determining the guilt or innocence of accused persons.7 Indeed, one

5 www.rscsl.org (last accessed 2 September 2016).
6 ICC-PIDS-TCT-01-070/15_Eng (https://www.icc-cpi.int/iccdocs/PIDS/publications/
TheCourtTodayEng.pdf) (last accessed 2 September 2016).

7 See, e.g., I. Clark, Legitimacy in International Society (Oxford; New York: Oxford
University Press, 2005); A. Fichtelberg, ‘Democratic Legitimacy and the International
Criminal Court: A Liberal Defence’, 4 Journal of International Criminal Justice (2006):
765–85; M. deGuzman, ‘Gravity and the Legitimacy of the International Criminal Court’,
32 Fordham International Law Review (2008): 1400–65; R. Wolfrum and V. Röben (eds.),
Legitimacy in International Law (Berlin; New York: Springer, 2008); A. Buchanan,Human
Rights, Legitimacy, and the Use of Force (Oxford; New York: Oxford University Press,
2010); H. Charlesworth and J.M. Coicaud (eds.), Fault Lines of International Legitimacy
(Cambridge; New York: Cambridge University Press, 2010); J. Brunnée and S.J. Toope,
Legitimacy and Legality in International Law: An Interactional Account (Cambridge;
New York: Cambridge University Press, 2010); S. Anoushirvani, ‘The Future of the
International Criminal Court: The Long Road to Legitimacy Begins with the Trial of
Thomas Lubanga Dyilo’, 22 Pace International Law Review (2010): 213–39;
J. D’Aspremont and E. de Brabandere, ‘The Complementary Faces of Legitimacy in
International Law: The Legitimacy of Origin and the Legitimacy of Exercise’, 34
Fordham International Law Review (2010): 190–235; G. Boas, W.A. Schabas, and M.P.
Scharf (eds.), International Criminal Justice: Legitimacy and Coherence (Cheltenham;
Northampton: Edward Elgar, 2012); A. von Bogdandy and I. Venzke, ‘In Whose Name?
An Investigation of International Courts’ Public Authority and Its Democratic
Justification’, 23 European Journal of International Law (2012): 7–41; D. Bodansky,
‘What’s in a Concept? Global Public Goods, International Law, and Legitimacy’, 23
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must approach the subject not only from law but also from other social
science disciplines, and into its conceptual, normative as well as institu-
tional dimensions.

1 The Book

The idea for this book was conceived in late 2013, at a time when the
world arguably witnessed the ‘end of the beginning’ of contemporary
international criminal justice. That year, the SCSL became the first ad hoc
ICT to conclude its mandate. Residual mechanisms had begun work for
the ICTR in 2012, and for the ICTY in 2013.8

Today, the ICC is under significant pressure. The court has been
accused of selectivity as its workload has so far focused almost exclusively
on Africa, resulting in a lack of cooperation by African states in effectu-
ating international arrest warrants in some countries. The Kenyatta trial
collapsed for lack of evidence.9 South Africa let Sudan’s President
Al-Bashir return home,10 despite domestic and international calls for
his arrest and surrender to The Hague. Saif Al-Islam Gaddafi, also
wanted by the ICC, was sentenced to death in Libya.11 Much like other
ICTs, the ICC is dependent on domestic jurisdictions to enforce
decisions, and the weakness of the rule of law at the national level has
impacted its effectiveness.

Almost one quarter of a century after the ICTY’s establishment in
1993, the legitimacy of ICTs and their work is ready for principled
stocktaking. This anthology investigates the legitimacy of ICTs criti-
cally and from a multidisciplinary perspective. Its contributors bring
together expertise not only in law, but also in social anthropology,
criminology, legal philosophy, ethnography, political science, and

European Journal of International Law (2012): 651–68; M. Glasius, ‘Do International
Criminal Courts Require Democratic Legitimacy?’, 23 European Journal of International
Law (2012): 43–66; H. Takemura, ‘Reconsidering the Meaning and Actuality of the
Legitimacy of the International Criminal Court’, 4 Amsterdam Law Forum (2012) 3:
3–15; A. Cassese, ‘The Legitimacy of International Criminal Tribunals and the Current
Prospects of International Criminal Justice’, 25 Leiden Journal of International Law
(2012): 491–501; P. Andersen et al. (eds.), Law and Legitimacy (Copenhagen: DJØF,
2014); C. Schwöbel (ed.), Critical Approaches to International Criminal Law:
An Introduction (London: Routledge, 2014).

8 http://www.unmict.org/en/about (last accessed 2 September 2016).
9 Prosecutor v. Uhuru Muigai Kenyatta, Case No. ICC-01/09-02/11, Decision on the with-
drawal of charges against Mr Kenyatta, 13 March 2015.

10 BBC, ‘Wanted Sudan leader Bashir avoids South Africa arrest’, 15 June 2015.
11 BBC, ‘Libya trial: Gaddafi sentenced to death over war crimes’, 28 July 2015.
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international relations. The book combines doctrinal analyses, critical
theories, and empirical methodologies to offer a rich tapestry of original
insights and points for further thought on this increasingly crucial area
of study.

This book’s authors address themselves to a wide range of issues that
are grouped around five major themes: theories and perspectives; norms
and objectives; complementarity and regionalism; parties to the proceed-
ings; and states and NGOs.

1.1 Theories and Perspectives

The book begins with five philosophical and theoretical chapters. They
explore issues such as whether an ICT’s legitimacy is something one can
‘find’ in the mode of its creation, the pattern of its behaviour, and/or the
quality of its output; how legitimacy mediates divergent normative
assertions about international criminal justice; and to what extent it
is legitimate for ICL to keep its focus on the responsibility of individuals
rather than states.12 These chapters give us the frames of reference
needed to proceed with our inquiry, serving as building blocks for the
themes addressed in subsequent chapters.

Larry May and Shannon Fyfe elegantly open the exploration of the
legitimacy of ICTs by inviting the reader to reflect upon the first
‘international’ criminal tribunal established by Athena to determine the
guilt or innocence of Orestes for matricide in Aeschylus’ play Eumenides.
The authors characterise the tribunal as an alternative to vigilante justice
but conclude that it is essential to distinguish the achievement of a fair
result from that of legitimacy.

The chapter then moves on to address the first modern international
tribunal, the International Military Tribunal (IMT), established by the
Allied Powers in Nuremberg for the purpose of trying Nazi leaders at the
end ofWorldWar II. Although Justice Jackson described the Nuremberg
tribunal as an alternative to vengeance, it received criticisms as
constituting victor’s justice that pursued selective prosecutions.
The authors point out that the tribunal was considered successful
(in like manner to Athena’s tribunal) due to its adherence to reasonable
procedures and judgments.

12 See also Chrisje Brants, ‘Guilty Landscapes: Collective Guilt and International Criminal
Law’, in Cecilia M. Bailliet and Katja Franko Aas (eds.), Cosmopolitan Justice and Its
Discontents (London: Routledge, 2011), 53.
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May and Fyfe further highlight the fact that many international
tribunals are not connected to a legislature and thus have inherent
legitimacy problems because they are considered to lack authority and
accountability. Finally, the authors suggest that the legitimacy of ICTs
may be achieved by pursuing a bootstrapping approach that collects
various sources of legitimacy to reach normative sufficiency, including,
inter alia, procedural and substantive fairness, as well as consent by states
where the crimes occurred or where perpetrators reside.

The creation of the ICC and successive ICTs was marked by
a significant aura of optimism in the 1990s that eventually diminished
to the point of disenchantment it has reached at present. Silje Aa.

Langvatn and Theresa Squatrito tackle the vagueness of the term
‘legitimacy’, seeking to clarify and systemise elements and offer
a multidimensional concept for research. They underscore that the
discourse on legitimacy is marked by conflation of descriptive legitimacy
and normative legitimacy. This is additionally complicated by references
to legal legitimacy and moral legitimacy, as well as different conceptions
of the political context, time horizons, and aims and purposes of the
ICTs. It is suggested that ‘[i]t is common to assume that there can be one
concept of legitimacy, but many competing conceptions of the concept’.
They juxtapose monistic conceptions of legitimacy, such as consent, with
mixed conceptions addressing, inter alia, accountability and procedural
justice. Langvatn and Squatrito favour implementation of a political and
multidimensional conception of legitimacy, proposing three criteria:
pedigree, procedures, and results. They conclude that ICT legitimacy
‘requires sufficient adherence to established rules and procedures and
a sufficient degree of both procedural and outcome justice’. Legitimacy
may be lost through weak procedures and results, or it may be conferred
from another institution, hence the authors highlight the importance of
institutional reflexivity to adapt to new situations. In sum, they seek to
clarify the means by which ICTs can attain de facto political legitimacy
that can come in degrees.

The stated objective of Sergey Vasiliev’s chapter is to rediscover
legitimacy as the debate in and about international criminal justice.
Unlike domestic criminal courts, ICTs are in constant pursuit of legiti-
macy for a variety of reasons. Actors involved in the international
criminal justice project are ideologically and professionally invested in
it and are naturally disinclined to engage with fundamental critiques
regarding its legitimacy. Yet, the issue of legitimacy can no longer be
ignored.
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In his chapter, Vasiliev explores what legitimacy is in the context of
international criminal justice. He defines the concept, firstly by
comparing it to competing notions, such as legality andmorality, arguing
that legitimacy is ‘an ambivalent, crosscutting, and pluralist discourse’
which helps to arbitrate when moral, legal, and political considerations
pull in opposing directions. He explores normative and sociological
conceptions of legitimacy, contending that these should not be viewed
as being competing and incompatible, but rather should be regarded as
being dependent upon, and complementary to, each other. He further
distinguishes between different forms and typologies of legitimacy,
exploring what they are and how they relate. He concludes that the
quest for the holy grail of overall legitimacy is misconceived. However,
one should not be disheartened; the wide scope of the concept of
legitimacy and its lack of ownership by any single discipline is
a blessing. Legitimacy can function as an interdisciplinary bridge, and
can provide a vital argumentative space that allows diverse normative
perspectives to converse with each other on an equal footing.

Asad Kiyani’s chapter asserts that there ‘is no satisfactory conception
of what qualifies as a legitimate international criminal tribunal’; instead,
it is suggested that legitimacy discourses may serve both critical and
conservative aims in relation to the status quo. Kiyani seeks to
demonstrate how legitimacy critiques may reveal normative and factual
contradictions, thereby enabling implementation of pluralist perspec-
tives. He examines concerns about the Security Council’s relationship
to the ICC and the selectivity of the Court in relation to Africa. He
explores the benefits and drawbacks of examining procedure as legiti-
macy, underscoring the importance of disaggregated and convergent
approaches to legitimacy. Kiyani states that ‘legitimacy is neither
a static quality nor an objective one’, powerfully arguing for the
recognition of the discursive nature of legitimacy as offering an alternate
vision of international criminal justice.

One of the curious characteristics of ICL is the focus on the liability of
individuals and the blatant disregard of state responsibility. Athanasios
Chouliaras sets forth the background of respect for state sovereignty that
he claims results in ‘impunity that states enjoy when committing inter-
national crimes’. Ironically, he explains how ICTs arose from the need to
deal with crimes carried out as part of state policy, or at least tolerated by
the state. He delineates how this negatively impacts both the legitimacy
and effectiveness of the ICC when addressing systemic international
criminality. Chouliaras argues for recognition of sovereignty as
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responsibility and as a source of positive obligations to prevent grave and
massive human rights violations with corresponding responsibility. He
emphasises the additional functions of ending impunity and creating an
accurate historical record. Furthermore, he posits that international
crimes are instances of organisational deviance and hence the limitation
of the ICC Statute reduces the court to serving a symbolic function.
The conclusion is a call to bring the state back into the ICL discourse
and to pursue an integrated model of responsibility.

1.2 Norms and Objectives

Having laid out the book’s conceptual framework, our discussion
proceeds with its second set of themes on norms and objectives.
Commentators often cite as hallmarks of ICTs’ success their contribution
to ICL’s normative and institutional development. They are also seen as
key to the discovery of truth and the establishment of transformative
narratives.

This section’s four chapters critically revisit these claims. Can the ICC
legitimately subject nationals of a non-State Party for crimes committed
on the territory of a non-State Party to its jurisdiction, where the
customary status of the crimes charged may be in doubt? Has the ICTY
undermined its legitimacy by seeking to refashion international huma-
nitarian law (IHL)? To what extent should ICTs make it their business to
discover the truth? Does the need for redacted judgments hamper ICTs
in their efforts to provide authoritative and transformative narratives?

Rogier Bartels’ chapter considers the criminal law principle of legality,
specifically nullum crimen sine lege, as an essential component of the
performance legitimacy of the ICC. The UN Security Council’s powers to
refer situations involving non-party States to the ICC can culminate in
nationals of states who are not party to the Rome Statute being brought to
trial for acts which have allegedly been committed on the territory of
a non-member State. Bartels explains that, in the event that ICC judges
are seized with alleged acts that can be considered as treaty crimes, or
with crimes that have a debatable customary status, this may violate the
principle of legality. He argues that in these situations the court cannot
simply presume that its process complies with the principle of legality.
Rather, it must devote time to considering whether such crimes are in fact
punishable by the court in the circumstances of the case.

By way of illustration, Bartels focuses on the Banda case, which
involves a Sudanese national being prosecuted for acts he allegedly
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committed in Sudan, a state which has not ratified the ICC Statute. Banda
is charged, among other things, with the war crime of attacking peace-
keepers – a crime criminalised by international treaties to which Sudan is
not a party. The author posits that in these circumstances the court
should explore whether the alleged conduct was at the time of its com-
mission a serious violation of IHL for which individual criminal respon-
sibility arose by applying the Tadić conditions, or a similar set of
conditions devised by the ICC. After careful analysis, Bartels concludes
that the Banda case contains no apparent violation of nullum crimen sine
lege.However, the case serves to show that there is a tangible risk that the
principle of legality can be breached, and in order to ensure its legitimacy,
the court needs to ensure that there is no doubt as to the legality of its
decisions.

The ICTY has had to pay heavy consideration to IHL when rendering
its decisions. Its interpretation of IHL has garnered both praise and
criticism. Nobuo Hayashi considers the particular criticism made by
some that the ICTY has been guilty of hyper-humanising IHL through
its decisions. He examines two particularly contentious cases: the
Kupreškić Trial Judgment, which held that it is now customary interna-
tional law that it is unlawful to use reprisals against civilians during
hostilities; and the Gotovina Trial Judgment, which assessed the lawful-
ness of artillery bombardments against towns, holding that projectiles
that impacted within 200 metres of an identified target were deliberately
fired at that target. Both cases resulted in a stream of criticism for the
tribunal, the core of the critique being that the tribunal had failed to
understand the realities of armed conflict and was trying to unduly
humanise IHL in ways that would make it impossible for military
personnel to apply.

Hayashi carefully analyses these cases and the critiques of them,
arguing that, contrary to the prevailing view, the judges in both cases
were not guilty of hyper-humanising or trying to reshape IHL.
Instead, he points to one early ICTY case, that of Erdemović, where
he claims there is room to argue that the majority opinion strove to
tilt the balance of IHL in favour of humanity when they held that the
defence of duress was not available to a soldier for killing innocent
people when his own life was on the line. This particular aspect of the
judgment has not been picked up by critics. Hayashi concludes that
important questions, such as whether ICTY judges are really sup-
planting states and the effect that this has on the credibility and
legitimacy of the tribunal, have been obscured by hasty criticisms to
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the effect that ICTY judges have been guilty of hyper-humanising IHL
in their judgments.

Jakob v.H. Holtermann’s chapter explores the question of whether it
is a concern of ICTs to discover the truth or not. Opinions are divided on
this question. On the one hand, there is a widespread tendency
among many ICL practitioners and scholars to play down the role of
truth-finding in international criminal proceedings. They argue that
ICTs are dealing with well-defined factual problems and cannot be
expected to provide a historical record; rather, they provide a particular
kind of truth – the ‘legal truth’, which is different from the ‘ordinary
truth’. On the other hand, some judgments and other documents have
expressed a view that one function of ICTs is to provide a historical
record of some sort concerning the events in question.

As Holtermann explains, whether or not ICTs have a truth-finding
purpose is important to their legitimacy: if they are good at discovering
the truth, then this would be a strong argument in favour of their
legitimacy, whereas if they distort or thwart truth, their legitimacy is
accordingly reduced. The author argues that the view held by some that
‘legal truth’ is somehow different from ‘ordinary truth’ is mistaken.
Rather, the two formulations of truth are heavily connected. He
concludes that ICTs do have a truth-finding function, but we need to
be moderate in our ambitions. International criminal tribunals should
not aim to discover the ‘full story’ of past atrocities, even if that were
found to be a realistic goal. Rather, they should concern themselves only
with the facts before them, and, indeed, although discovering the truth is
important, it is only one of a number of equally important goals of
international criminal justice.

The truth-discovering potential of ICTs is also under consideration in
the next chapter of the book, where Timothy WilliamWaters examines
the effect which redaction has on the narratives generated by trials, and
the implications this has for ICT legitimacy. All trials are privileged
narratives, where decisions are made as to what information can be
admitted into the legal process. International criminal law is no different,
and indeed it often makes explicit claims that the trial narratives it
generates have a specific, transformational purpose – to provide a truth-
discovering, historical account of the conflict.

However, one of the essential features of contemporary trials is the
disabling of narrative through techniques of secrecy. For example, the
identity of witnesses is masked; witness testimony is redacted; and access
to documents is restricted. This distorts the narrative of the trial, and
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gives the international adjudicator a mysterious authority over what can
and cannot be made public. In his chapter, Waters focuses upon the
ICTY and considers how it has used secrecy during its proceedings and
the implications this has had upon the tribunal’s aim of providing an
authoritative narrative of the conflict within the former Yugoslavia. He
finds that, although there are good reasons for maintaining secrecy
during a trial, it impacts upon the ICTY’s particular mission to achieve
reconciliation through its judgments. Redaction limits the tribunal’s
ability to craft authoritative reconciliatory narratives. This leads to public
scepticism of its judgments and risks damaging the legitimacy on which
the efficacy of its judicial processes supposedly rests.

1.3 Complementarity and Regionalism

International criminal justice is a multi-layered system where courts and
tribunals operating at one level interact intricately with those operating at
another. Today’s drive towards local jurisdictions in pursuing account-
ability for international crimes reflects the growing anxiety about the
encroachment of the ‘international’ in general and the ‘West’ in
particular.

We dedicate three chapters to this section, each considering how the
manner in which ICC judges interpret positive complementarity vis-à-vis
national jurisdictions affects the court’s legitimacy; what potential
regional criminal courts would have of delivering justice legitimately,
and what implications such potential would have for the ICC; and what
explains the significant legitimacy challenges the Special Tribunal for
Lebanon (STL) has faced both in Lebanon and internationally.

Ignaz Stegmiller’s contribution considers the effect which positive
complementarity has upon the legitimacy of the ICC. While actors at
the ICC, such as the Office of the Prosecutor (OTP), have to justify their
decisions based upon the court’s legal framework, they are far from
unaware of the potential political implications that an ICC investigation
may have. The OTP is bound both by the legislation of the court and by
strategy and policy papers which the office has itself prepared, and which
provide it with pre-formulated goals and principles to follow. The author
considers these different documents, finding the overall policy of the
OTP to be insufficient and misguided in light of the terms of the Rome
Statute and normative expectations.

While the positive complementarity approach, which requires the ICC
to cooperate with national jurisdictions and enhance their capacity to
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