
Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

INDEX

Aalberts, Tanja, 369–70
Abbas, Mahmoud, 254, 261
Abbott, Kenneth, 355–6
action. See theory of action
AD. See Aviation Directive
Adler, Emanuel, 271–2, 350
agency, 235–9
agonism, 76
Alexander, Jeffrey, 76
anarchical society, 66
Anarchical Society (Bull), 49–50
anti-theory, 188–9
Anzilotti, Dionisio, 200–1
appropriateness. See logic of

appropriateness
approximate application, doctrine of,

293–300
SWA admissibility of hearings case,

294–5
Arab League, 248
Arab Spring, 158
Arafat, Yasser, 250, 252
Arctic delimitation case, 132–3
Aristotle, 42
armistice agreements, 245
Arnal, Isabelle, 332–3
artificial property regime, 62
autonomy principle, 45
Aviation Directive (AD), 269–70,

281–2
Azerbaijan, Palestine occupation

compared, 263–4

bad law, hard cases and, 125–7
Ban Ki-Moon, 254
Barnett, Michael, 271
Baron v. Ayre NO, 170–1

Bartelson, Jens, 117–18
Bensouda, Fatin, 261
bias, in IL, 83–4
biofuels, 280
Bix, Brian, 215
Bolshevik Revolution. See 1917

Bolshevik Revolution
Bremer, Paul, 321
Brewster, Rachel, 362
Brunnée, Jutta, 237–8, 360
Buenger, Michael, 348
Bull, Hedley, 49–50
Bush, George W., 321

capacity, regulatory legality and, 275–6
Carr, E. H., 5
Case of Prohibitions del Roy, 358
cases. See also hard cases

defined, 125
Cassese, Antonio, 144–5
causality, 40
Chayes, Abram, 292
Chayes, Antonia, 292
civil duties, 63–6
claims, of legality

defined, 212–13
in international criminal tribunals,

223–31
juridical law, 215–23

artificiality of, 217–18
authorization of actions in,

218–20
autonomy of, 217–18
de-mobilization of allies, 220–2
effectiveness of, 223
function of, 216
mobilization of allies, 220–2

371

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

claims, of legality (cont.)
normative context for, 215–17
political compared to, 223–31
scholarly context for, 215–17
specificity of, 216
tenets of, 217–23
time frames in, 223
treaty law and, 221–2

in Law of Seabed Mining dispute,
312–17

political law
expressive function of, 209–27
friends and enemies in, 224–6
international criminal tribunals

and, 223–31
judges’ role in, 224–8
juridical compared to, 223–31
juridical law compared to, 223–31
justice through, 228–31
legal parties in, 224–8
peace through, 228–31
terrorism and, 226–7

time frames for, 223
coercion

Hurd on, 107
legitimacy and, 106–7

Cohon, Rachel, 53–4
Cold War, 5–6
Comaroff, Jean, 291–2
Comaroff, John, 291–2
common world, 51–74
Commonwealth Relations Office

(CRO) principles, 168
The Communist Theory of Law

(Kelsen), 165
competent performances, 162–3
compliance

defined, 138–9
in hard cases, 134–50
in international treaties, 143
legal interpretation and, 138
legality and, 134–50
legitimacy and, 108

The Concept of Law (Hart), 157–8
concepts

constitutive, 32
contestable, in social world, 57
lawfare as, 291–2

of legitimacy, 107
rule of law tradition and, 2

consequences. See logic of
consequences

Considerations Concerning the First
Formation of Languages
(Hume), 49

constitutional development, in
Rhodesia, 169

constitutionalism, 136
power limited by, 346

constitutive concepts, 32
constructivism

IL and, 106
Interactional International Law and,

237–8
IR and, 5–6

contestation, of legality
interpretive, 20–1
Kosovo intervention and, 340–1
within legal frameworks, 91
normative, 145, 149–50
political, 96, 151–2
scripts and, 83
social, 19–20

contracts. See also promises
treaty law and, 130

Convention on the Law of the Sea
(LOSC), 301–6

Implementation Agreement, 307
conventions

law in social context, 66
promises as distinct from, 48–9

Corten, Olivier, 141
counter-interdisciplinarity, 99

subsumption and, 100
countertendencies, 37–8
courts

application of law in, 125
custom and, 191–205
functions of, 131–3
hard cases in, 125–6
law-recognising functions of,

203
legal identification and, 202–3
self-applying law in, 131–3

Crawford, James, 369
criminal law, 228–30

372 index

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Critical Legal Studies
IL and, 6, 87–96
interdisciplinarity and, 88–9

CRO principles. See Commonwealth
Relations Office principles

culture of formalism, 95
custom

contractual promises of, 196–7
courts and, 191–205
debate about methods, 191
in declarations, 190–1
defined, 192–3, 206–7
elements of, 193–4
in human rights, 190–1
ICTY and, 197–8
ideology in, 194–201
ILC and, 202, 207–8
international, 189
judges and, 191–205
languages and, 50–1
legal identification and, 202–3
legality and, 188–97
as norm, 192, 201–5
ontological function of, 203
opinio juris, 190–1
practice and, 194
reason and, 41
as rule, 192
rule of recognition and, 203, 206
shift to treaties from, 142–3
sociological objectivism and, 199,

206–7
as spontaneous phenomenon,

189
state sovereignty and, 198
UNGA and, 202
voluntarism, 200–1, 206–7
will of states and, 196–7

Dayton Agreement, 320–1
declarations, 190–1
Denmark v. Norway, 149–50
Descartes, René, 9

critique of, 29–31
on doubt, 33
Hume’s critique of, 33–4

Dialogues Concerning Natural Religion
(Hume), 39

Dias, Reginald Walter Michael, 182–3
Dispute among the Faculties (Kant),

48
Diversion of Water from the River

Meuse case, 151
doctrine of approximate application.

See approximate application,
doctrine of

doctrine of revolutionary legality.
See revolutionary legality,
doctrine of

domestic law
criminal, 228–30
extraterritorial rule in, 276–82

doubt, 33
drones, 81–2
Durkheim, Emile, 132
Duvall, Raymond, 271
Dworkin, Ronald, 180

ECJ. See European Court of Justice
Eekelaar, John, 179–81
Egypt, 248–9
Eide, Kai, 330
Elsig, Manfred, 367
Emissions Trading System (ETS), 1,

267
environmental law, 95

under AD, 269–70, 281–2
in EU, 278
extraterritorial rule and, 268–9
RED and, 269–70, 278–81

equity, under IL, 146–7, 149
Erekat, Saeb, 262
ethics

humanitarian interventions and,
145

in IL, 112
ETS. See Emissions Trading System
EU. See European Union
EUAs. See European Union Emission

Allowances
EULEX. See European Union Rule of

Law Mission
European Court of Justice (ECJ), 278,

284
European Economic Area, 139
European Society Research Forum, 87

index 373

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

European Union (EU), 81
AD in, 269–70, 281–2
environmental law in, 278
input legitimacy and, 101
output legitimacy and, 101
RED and, 269–70, 278–81
regulation of ETS in, 267
regulatory legality in, 267, 277–82

European Union Emission Allowances
(EUAs), 281

European Union Rule of Law Mission
(EULEX), 323, 330–4, 340–1

expressivism, 209–27
extraterritorial rule. See also regulatory

legality
in domestic law, 276–82
for environmental issues, 268–9
historical development of, 267–70

Falk, Richard, 111–12
Fatah, 253–4
Fiji, doctrine of revolutionary legality

in, 159–60
Finnis, John, 182–3
Fish, Stanley, 17
Ford, Henry, 47–8
formalism, 95
Franck, Tomas M., 104–6
Fuller, Lon, 106
The Function of Law in the

International Community
(Lauterpacht), 299–300

Gammeltoft-Hansen, Thomas, 274, 345
Gashkart, Jamie, 91
General Theory of Law and the State

(Kelsen), 166
generality, in reason, 56
Geneva Convention on the High Seas,

309
GHG emissions. See greenhouse gas

emissions
global governance, in IR, 108–11
global order, 123
globalization

IR and, 101
regulatory legality influenced by, 273,

276–82

Glorious Revolution, 72–3
golden mean, 42
Goldsmith, Jack, 287
Gordon, Geoff, 361
governmentality, 346–7
Grasten, Maj, 348
greenhouse gas (GHG) emissions,

regulation of, 267
Grenada, doctrine of revolutionary

legality in, 159–60
Grundnorm cases, in Rhodesia, 170–83.

See also specific cases

habitus, 161–2
Halliday, Fred, 157–8, 187
Hamas, 252–4
hard cases

Arctic delimitation, 132–3
bad law and, 125–7
compliance in, 134–50
in courts, 125–6
Denmark v. Norway, 149–50
in domestic legal systems, 146
humanitarian interventions as,

127–8
Korean War, 134–50
Kosovo intervention, 126–7
legality in resolution of, 149–50
North Sea Continental Shelf case,

149–50
Hart, H. L. A., 105, 157–8

rule of recognition, 203–4, 206
on sanction-based law, 364–5

Helfer, Larry, 362
Henkin, Louis, 359
Herrschaft, 106
history

neutral observers of, 53–4
rational reconstruction of, 52–3
social world in, 47–8
telos and, 47–8

History of England (Hume), 48, 71–2
Hobbes, Thomas, 67
Holmes, Oliver Wendell, 125–6
Honoré, Anthony, 178–9
human nature

countertendencies in, 37–8
Hume on, 35–9

374 index

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

natural tendencies, 37
for Smith, Adam, 38

human rights law, 136
custom in, 190–1
development of, 242–3
treaties and, 243

humanitarian interventions. See also
Korean War; Kosovo
intervention

ethics and, 145
as hard cases, 127–8
Iraq intervention, 112
Koskenniemi on, 145, 148
legality of, 127
nascent trends in, 144–5

humanitarian law, international, 89
Hume, David, 36–7, 39, 46, 48–9, 71–2

on causality, 40
on common world, 51–74
on conventions, 48–9
critique of Descartes, 33–4
custom for, 41
on foundations of social world, 60–2
on Glorious Revolution, 72–3
on human nature, 35–9
ideas for, 39–40
impressions for, 39–40
as interdisciplinary scholar, 32–3
on magistrates, 62–3, 65
on morality, artificial nature of, 67
on Newtonian scientific principles,

36–7
on original social contract, 48
on origins of languages, 49
on private law, 70
on promises, 48–9, 62–4
on property, 60–2
on Pyrrhonist skepticism, 34
reason, 40–1
religion as false philosophy for, 67–8
on sympathy, 41–3
theory of action, 40–1
on theory of speech-acts, 64–5
on traditional philosophy, skepticism

towards, 38–9, 51–74
on true philosophy, 34–5
on utilitarianism, 43–4
vocabulary for, 39

Hurd, Ian, 102, 106
on coercion, 107
on social control, 106–7

Hurrell, Andrew, 268
hypothesis, 188–9

ICJ. See International Court of Justice
ICTY. See International Criminal

Tribunal for the former
Yugoslavia

ideal theory. See philosophy, traditional
ideas

for Hume, 39–40
impressions and, 40

ideology, in custom-making, 194–201
IICK. See Independent International

Commission on Kosovo
IL. See International Law
ILC. See International Law

Commission
illegal international law reform, 141–2
Implementation Agreement, 307
impressions

for Hume, 39–40
ideas and, 40

Independent International
Commission on Kosovo (IICK),
111

indeterminacy, 92–3
input legitimacy, 101
insurgent lawfare, 292
Interactional International Law, 237

constructivism and, 237–8
interdisciplinarity. See also Hume,

David
cautious form of, 351–2
challenges of, 4–9, 345–70
criteria for, 31
Critical Legal Studies and, 88–9
critique of, 94
of IL scholarship, 4–9, 89–91

critique of, 114–20, 124
of IR scholarship, 4–9, 136–7,

354–68
critique of, 114–20, 124

Koskenniemi on, 92–6, 99, 362–4
legality and, 4–9
praxis and, 30–1

index 375

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

International Court of Justice (ICJ), 109
IL and, 131, 146–7
legal personality in, development of,

240–1
regime implementation under, 288

international criminal law, 228–30
International Criminal Tribunal for the

former Yugoslavia (ICTY),
197–8

international criminal tribunals,
223–31

International Law (IL). See also custom
abuse of, 82
autonomy of, 91
bias in, 83–4
during Cold War, 5–6
constructivism and, 106
Critical Legal Studies and, 6, 87–96
democratic themes of, 216
drones under, 81–2
equity under, 146–7, 149
ethics in, 112
formalist conception of, 152
heuristics in, 282–3
humanisation of, 200
ICJ Statutes and, 131, 146–7
indeterminacy critique in, 92–3
integrity of, 89
Interactional, 237
interdisciplinarity of, 4–9, 89–91
IR compared to, 1–2
Iraq intervention under, 112
ius cogens, 129
judges and, 128–31
Kosovo intervention under, 101, 111
legal scholarship and, 136–7
legality and, 4–9
legitimacy in, 101–2

alternative uses of, 111–14
critique of, 114–20
development of, 104–6
ethics and, 112
interdisciplinarity and, 114–20,

124
Kosovo intervention, 111
performativity of, 120–3

liberal themes of, 216
managerial mindset of, 93

Manhattan School, 104
norm interpreters of, 128–31
paradox over boundary drawing for,

76
politicization of, 89–91, 121
positivism and, 205, 235–7
problematique of, 113
public, 142
redefinition of, 76
regulatory legality under, 282–5
revolution and, 158–60
rule of recognition and, 203–4, 206
scripting in, 76–7
sociological objectivist reading of,

199
theoretical conceptions of, 198–9
treaty law and, 130
uniqueness of, 128–31
virtue and, 89–92

International Law (Klabbers), 89–91
International Law and International

Relations: A Dual Agenda
(Slaughter), 355–6

International Law Commission (ILC),
202, 207–8

International Legal Theory, 102–3
International Monetary Fund, 81
international organizations

legitimacy of, 112–13
rule of law tradition for, 82

international politics
democratization of, 86
IR and, 77–87
legalization of

abuse issues, 82
agenda for, 79–81, 84–7
anxieties about, 81–4
definition of, 79
promotion of, 78–81
re-politicizing of, 84–7

liberals and, 80
morality in, 92–6
rule of law and, 79

International Relations (IR)
as academic discipline, 354–7
agency and, 237–8
Case of Prohibitions del Roy and, 358
during Cold War, 5–6

376 index

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

constructivism and, 5–6
globalization and, 101
IL compared to, 1–2
interdisciplinarity of, 4–9
Koskenniemi on, 95–6
legal scholarship and, 136–7, 354–68

in U.S., 364
legality and, 4–9
legitimacy in, 101–2

critique of, 114–20
development of, 106–8
global governance, 108–11
interdisciplinarity and, 114–20,

124
performativity of, 120–3

liberals and, 77–8, 80
paradox over boundary drawing for,

76
problematique of, 113
RD project approach, 365–7
realism and, 77–80, 354–5, 363–4
realists and, 77–80
redefinition of, 76
return to politics in, 77–87
scripting in, 76–7

International Relations Theory, 102–3
International Seabed Authority (ISA),

301–2
international treaties

compliance mechanisms in, 143
Treaty of Westphalia, 239

interpretive communities, 17, 208
interpretive contestation, of legality,

20–1
IR. See International Relations
Iraq intervention, 112
ISA. See International Seabed Authority
Israel. See also Palestine

Arab invasion of, 248
Hamas and, 252–4
during Six Day War, 248–9

ius cogens, 129

Jacobs, Theo, 332–3
JCPC. See Judicial Committee of the

Privy Council
John, Fleur, 288
Johnstone, Ian, 17

Jordan, 248–9
judges

custom and, 191–205
functionalism of, 131–3
international law and, 128–31
interpretation of law, 126
Korean War and, 135–6
law-recognising functions of,

203
legal identification and, 202–3
as norm interpreters, 128–31
political law and, 224–8
political strategies of, 131–3
revolutionary legality and, 186
self-applying law and, 131–3

Judicial Committee of the Privy
Council (JCPC), 170–83

juridical law, 215–23
artificiality of, 217–18
authorization of actions in, 218–20
autonomy of, 217–18
de-mobilization of allies, 220–2
effectiveness of, 223
function of, 216
international criminal tribunals and,

223–31
mobilization of allies, 220–2
normative context for, 215–17
scholarly context for, 215–17
specificity of, 216
tenets of, 217–23
time frames in, 223
treaty law and, 221–2

jus cogens obligations, 21
justice. See also law

legality and, 229–30
legitimacy and, 109
nature of, 58–60
through political law, 228–31

Kant, Immanuel, 53
Kanwa, Sunil, 269
Kelsen, Hans, 159–60, 165–6

doctrine of legal discontinuity,
182

on revolutionary legality, 165–7,
173–4

on Soviet legal philosophy, 165

index 377

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Kennedy, David, 6, 287, 360
on lawfare, 290–4
on legality, 289–90

Kennedy, Duncan, 131
Keohane, Robert, 75–6, 80, 108–9,

112–13
Kermabon, Yves de, 331
Kessler, Oliver, 351
Klabbers, Jan, 75–6, 89–91, 99, 369
Koh, Harold Hongju, 104
Korean War, 133–4

as hard case, 134–50
judges and, 135–6
political expediency and, 140

Koremenos, Barbara, 366
Koskenniemi, Martti, 6, 75–6, 89, 360,

369. See also legitimacy
on humanitarian interventions, 145,

148
on interdisciplinarity, 92–6, 99,

362–4
on IR, 95–6

Kosovo intervention
criminal codes as result of, 336
Dayton Agreement and, 320–1
EULEX and, 323, 330–4, 340–1
as hard case, 126–7
IICK, 111
under IL, 101, 111
illegal international law reform,

141–2
legal interpretations of, 140–2
legality and

contested, 340–1
plurality of, 334–41
politics of, 324–39
promise of, 320–4

UDI as result of, 340–1
UNMIK and, 323–9

contestation of legality and, 340–1
legal reforms and, 337–9
SRSG authority and, 325–9

unsettled status as result of, 330–4
Kouchner, Bernard, 325
Kratochwil, Friedrich, 5–6, 117–18,

352–3
Kumar, Vidya, 347
Kyoto Protocol, 109

language
custom and, 50–1
Hume on, 49
origins of, 49
private, 57
of virtue, 64

Lauterpacht, Hersch, 288, 299–300,
348–9

on doctrine of approximate
application, 293–300

on regime implementation, 295–8
on SWA admissibility of hearings

case, 294–5
on treaty law, 296–7

law. See also human rights law;
humanitarian law; International
Law; juridical law; political law;
rule of law tradition; treaty law

bad, 125–7
as code, 58–9
courts’ decisions as application of,

125
criminal, 228–30
defined, 213–14
epistemic function of, 219
judges’ interpretation of, 126
power mediated by, 346–7
sanction-based, 364–5
self-applying, 131–3
shift to legitimacy, 116–17
social context of, 66
in social world, 58–9
soft, 236–7
symbolic function of, 219

Law of Seabed Mining dispute,
300–17

alternative legal orders, 301–4
documentation in, 310–12
ISA and, 301–2
legality in, 308–10

claims of, 312–17
LOSC negotiations, 301–7
Midnight Agreement, 305–6
NIEO and, 301
Pioneer Investing regime, 304
PrepCom guidelines, 301–4,

310–12
RSR and, 304, 310–16

378 index

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

lawfare
as concept, 291–2
insurgent, 292
for Kennedy, D., 290–4
Law of Seabed Mining dispute,

300–17
legality and, 289–90, 299–300,

318–19
LOSC, 300–17
in regime implementation, 292–3

defined, 287–8
Leander, Anna, 351–2
legal discontinuity, doctrine of, 182
legal fragmentation, 136
legal interpretation

compliance and, 138
of Kosovo intervention, 140–2

legal personality. See personality, legal
legal philosophy, in Soviet Union, 165
legal scholarship, on IR, 136–7, 354–68

in U.S., 364
legality. See also contestation, of

legality; multiple legalities
academic approach to, 3
boundaries of, 9–14
compliance and, 134–50
custom making and, 188–97
defined, 213–14
global order and, 123
heuristic framework for, 14–21
of humanitarian interventions,

127
under IL, 4–9
interdisciplinarity and, 4–9
of international politics

abuse issues, 82
agenda for, 79–81, 84–7
anxieties about, 81–4
definition of, 79
promotion of, 78–81
re-politicizing of, 84–7

interpretive communities and,
208

interpretive contestation of, 20–1
IR and, 4–9
jus cogens obligations, 21
justice and, 229–30
for Kennedy, D., 289–90

Kosovo intervention and
contestation of legality, 340–1
plurality of, 334–41
politics of, 324–39
as promise, 320–4

in Law of Seabed Mining dispute,
308–10

claims in, 312–17
lawfare and, 289–90, 299–300,

318–19
legitimacy and, 102–14
multiple, 211–15
as nexus between law and politics,

212
peace and, 230
as performance, 76, 122–3
power and, 258–64
practice theory and, 11–12
practices of, analysis of, 14–21
of R2P, 16
in resolution of hard cases, 149–50
of revolutions, 183–6
of Rhodesian revolution, 169–72
rule of law tradition and, 2
social contestation of, 19–20
of UDI, 176

legitimacy
coercion and, 106–7
compliance and, 108
critique on, 101
defined, 105–15
empirical concept of, 107
expansion of, beyond state level,

122–3
Franck on, 104–6
grammar of, 113
in IL, 101–2

alternative uses of, 111–14
critique of, 114–20
development of, 104–6
ethics and, 112
interdisciplinarity and, 114–20,

124
Kosovo intervention, 111
performativity of, 120–3

input, 101
of international organizations,

112–13

index 379

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

legitimacy (cont.)
in IR, 101–2

critique of, 114–20
development of, 106–8
global governance, 108–11
interdisciplinarity and, 114–20,

124
performativity of, 120–3

of Iraq intervention, 112
justice and, 109
legality and, 102–14
literature on, 102–3
normative concept of, 107
operationalization of, 121–2
output, 101
political deliberation from, 117–18
self-interest and, 106–7, 109
shift from law to, 116–17
state order and, 122
subjective beliefs in, 107
subsumption and, 113–14
transparency and, 110

Lesotho, doctrine of revolutionary
legality in, 159–60

Leviathan (Hobbes), 67
liberals

international politics and, 80
IR and, 77–8, 80

Lief, Trygve, 244
The Limits of International Law

(Goldsmith and Posner),
287

Locke, John, 33
logic of appropriateness, 107
logic of consequences, 107
LOSC. See Convention on the Law of

the Sea

Madzimbamuto, Daniel Nyamayaro,
171

Madzimbamuto v. Lardner-Burke,
170–4

magistrates, 62–3, 65
civil duties and, 63–6

Magnitsky Act, 277
mandate territories

Palestine as, 244–6
SWA as, 294–5

Manhattan School of International
Law, 104

Marty, Dick, 334
Mayen, Jan, 149–50
Mercosur, 81
methodology, 188–9
Meyer, Timothy, 142–3
Midnight Agreement, 305–6
Modern International Relations Theory

(Abbott), 355–6
Montevideo Convention on Rights and

Duties of States, 170, 240
moral politicians, 92–6
morality

artificial nature of, 67
in international politics, 92–6

morals, reason and, 42
Morgenthau, Hans, 1–2, 5, 350
multiple legalities, 211–15

distinctions within, 214–15
as judicial, 211
juridical law, 215–23

artificiality of, 217–18
authorization of actions in,

218–20
autonomy of, 217–18
de-mobilization of allies, 220–2
effectiveness of, 223
function of, 216
mobilization of allies, 220–2
normative context for, 215–17
political law compared to, 223–31
scholarly context for, 215–17
specificity of, 216
tenets of, 217–23
time frames in, 223
treaty law and, 221–2

political law, 223–31

NAFTA. See North American Free
Trade Agreement

Namibia. See South West Africa
NATO. See North Atlantic Treaty

Organization
natural tendencies, 37, 52
Netanyahu, Benjamin, 234
New International Economic Order

(NIEO), 301

380 index

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

The New Sovereignty (Chayes and
Chayes), 292

Newton, Isaac, 36–7
NIEO. See New International Economic

Order
Nigeria, doctrine of revolutionary

legality in, 159–60
1917 Bolshevik Revolution

Kelsen on, 165–7
revolutionary legality and, 164–7

stages of, 164
non-governmental organizations, rule

of law tradition for, 82
normative contestation, 145, 149–50
North American Free Trade Agreement

(NAFTA), 81
North Atlantic Treaty Organization

(NATO), 101, 111. See also
Kosovo intervention

North Sea Continental Shelf case,
149–50

OAU. See Organisation of African
Unity

obligations. See political obligations
observer entities. See UN observer

entities
Occupied Territories, 252. See also

Palestine
Of Essay Writing (Hume), 46
Of War and Law (Kennedy, D.), 287
Olivercrona, Karl, 179
O’Neill, Tip, 369
Onuf, Nicholas, 5–6
opinio juris, 190–1
Organisation of African Unity (OAU),

169
original social contract, 48
Oslo Accords, 252
output legitimacy, 101

Pakistan, doctrine of revolutionary
legality in, 159–60

Palestine
autonomy of, 252
Azerbaijan occupation compared,

263–4
Fatah in, 253–4

Hamas in, 252–4
legal status of, 254–5
nationalism in, 246
Oslo Accords and, 252
during partition process, 246
self-determination for, 263
in Six-Day War, 248–9
statehood for

agency and, 235–9
armistice agreements and, 245
legal personality and, 235–9
as mandate territory, 244–6
Netanyahu on, 234
selfhood and, 235–9
before UN recognition, 244–9
UNGA and, 233–4

Taba Agreement and, 252
UN membership for, 254–63

charter requirements for, 255–8
as observer entity, 249–52, 258

before UN recognition, 244–9
Wye Accord and, 252

Palestine Liberation Organization
(PLO), 246–8

Hamas and, 252–4
legitimacy of, 247

Pardo, Arvid, 309
passion, reason as subordinate to, 44
Pauwelyn, Joost, 367
peace

legal connotations of, 230
through political law, 228–31

Perez de Cuellar, Javier, 306–7
personality, legal

binary approach to, 239–40
human rights and, development of,

242–3
in ICJ, 240–1
Palestine statehood and, 235–9
positivism and, 235
self-determination concept and,

242–3
UN treatment of, 239–44

philosophy, traditional. See also legal
philosophy; true philosophy

autonomy principle, 45
Hume on, 38–9, 51–74
religion compared to, 67–8

index 381

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

physical world, 47–8
Pioneer Investing regime, 304
PLO. See Palestine Liberation

Organization
political contestation, 96, 151–2
political law

expressive function of, 209–27
friends and enemies in, 224–6
international criminal tribunals and,

223–31
judges’ role in, 224–8
juridical law compared to, 223–31
justice through, 228–31
legal parties in, 224–8
peace through, 228–31
terrorism and, 226–7

political obligations, 68–9
The Political Theory of Bolshevism:

A Critical Analysis (Kelsen),
165

politics. See also international politics
defined, 213–14

as management, 97
of IL, 89–91, 121
moral politicians, 92–6

Pollack, Mark, 365
positivism

IL and, 205, 235–7
legal personality and, 235
soft law and, 236–7

Posner, Eric, 287
possession. See property
Pouliot, Vincent, 271–2
Powell, CH, 349–50
power

under constitutionalism, limitations
of, 346

defined, 270–1
governmentality and, 346–7
law as mediator of, 346–7
in modern world, 345

The Power of Legitimacy among
Nations (Franck), 104

practice theory
competent performances, 162–3
custom and, 194
legality and, 11–12
patterned activity in, 16

regulatory legality and, 271–2
revolutionary legality and, 161–3

praxis
criteria for, 32
interdisciplinarity and, 30–1

PrepCom guidelines, in Law of Seabed
Mining dispute, 301–4, 310–12

pretexts, scripts and, 76–7
Principles of Revolutionary Legality

(Eekelaar), 179–81
private language, 57
private law, 70
promises

conventions as distinct from,
48–9

Hume on, 48–9, 62–4
political obligation as, 68–9
property compared to, 62–4

property
artificial regime, 62
Hume on, 60–2
promises compared to, 62–4

public international law, 142
Pure Theory of Law (Kelsen), 166
Pyrrhonist skepticism, 34

R2P. See Responsibility to Protect
R v. Ndhlovu, 170–1, 175–7, 181
Rabin, Yitzhak, 252
raison du systeme, 70–1
Rajkovic, Nikolas, 274, 345, 347
Ranganathan, Surabhi, 348–9
Rational Design (RD) project approach,

365–7
realism, IR and, 77–80, 354–5, 363–4
reason

custom and, 41
generality in, 56
Hume on, 40–1
morals and, 42
passion and, as subordinate to,

44
Reciprocating States Regime (RSR),

304, 310–16
recognition. See rule of recognition
RED. See Renewable Energy Directive
Reflections on Revolutions (Honoré),

178–9

382 index

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

regime implementation
doctrine of approximate application

and, 293–300
under ICJ, 288
Lauterpacht on, 295–8
lawfare in, 292–3

defined, 287–8
Pioneer Investing, 304
RSR, 304, 310–16
VCLT and, 296

regulatory actors, 270–1
regulatory legality

actors, 270–1
capacity and, 275–6
definition of terms for, 270–2
effective use of, 275
of ETS, 267
in EU, 267, 277–82
for GHGs, 267
global sanctions and, 285
globalization as influence on, 273,

276–82
historical development of, 267–70
under IL, 282–5
power in, 270–1
practice in, 271–2
in U.S., 277
virtual citizenry and, 273–4

Reis, Filipe dos, 351
religion, as false philosophy, 67–8
Renewable Energy Directive (RED),

269–70, 278–81
Republic of Europe, 70–1
republican theory, 72–3
res cogitans (concept), 29
res extensa (world out there), 29
Responsibility to Protect (R2P), 16
revolutionary legality, doctrine of,

159–60
assessment of, 183–6
competent performances, 162–3
early practices of, 161–4
Grundnorm cases and, 170–83
historical development of, 161–4
judges and, 186
judicial practices and, 184
Kelsen on, 165–7, 173–4
as legal test, 166

1917 Bolshevik Revolution and,
164–7

Kelsen on, 165–7
stages of, 164

plurality of pasts, 163
practice theory and, 161–3
in Rhodesia, 159–60, 167–83

comparison to other civil
revolutions, 175

constitutional development and,
169

constitutional development in, 169
CRO principles, 168
Grundnorm cases, 170–83
historical development of, 167–70
legality of, 169–72
UDI, 168–70, 176

source of law for, 184–5
Soviet context for, 164

revolutions
doctrine of revolutionary legality

and, 159–60
IL and, 158–60
legal characterisation of, 160
legality of, 183–6

Rhodesia, revolution in, 159–60,
167–83

comparison to other civil
revolutions, 175

constitutional development and, 169
CRO principles, 168
Grundnorm cases, 170–83
historical development of, 167–70
legality of, 169–72
UDI, 168–70, 176

Rousseau, Jean-Jacques, 68
RSR. See Reciprocating States Regime
rule of law tradition

for international organizations, 82
international politics and, 79
legality concept and, 2
for non-governmental organizations,

82
promotion of, 2–3
in Western states, 82–3

rule of recognition
custom and, 203
Hart on, 203–4, 206

index 383

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

Schotel, Bas, 349
science of morals, 33–4
scientific progress, narrative of, 30–1
Scott, Joanne, 284
scripts

agonism and, 76
contestation and, 83
in IL, 76–7
in IR, 76–7
pretexts and, 76–7
structure of, 76

Searle, John, 64
self-applying law, 131–3
self-determination, as right, 242–3

federal models of, 263
UNGA and, 243

self-interest, 61
legitimacy and, 106–7, 109

Seychelles, doctrine of revolutionary
legality in, 159–60

Shamir, Yitzhak, 250
Shapiro, Jeremy, 269
Simmons, Beth, 365, 370
Singh, Sahib, 87
skepticism. See Pyrrhonist skepticism
Slaughter, Anne-Marie, 112, 355–6
Smith, Adam

on human nature, 38
on natural tendencies of man, 37, 52
on Newtonian scientific principles,

36–7
Smith, Ian, 168–9
social contestation, 19–20
social contract

Hume on, 48
original, 48

Social Contract (Rousseau), 68
social control, mechanisms of, 106–7
social world

accessibility of, 45
contestable concepts in, 57
foundations of, 60–2
history in, 47–8
law in, 58–9

society, general development of,
54

sociological objectivism, 199, 206–7

soft law, 236–7
solidarity, 61
South West Africa (SWA), as

admissibility of hearings case,
294–5

Southern Rhodesia Act, 175
sovereignty, of states, 198

purpose of, 239
Treaty of Westphalia and, 239

Soviet Union
legal philosophy in, 165
1917 Bolshevik Revolution

Kelsen on, 165–7
revolutionary legality and, 164–7

Special Representative of the Secretary
General (SRSG), 325–9

speech-acts. See theory of speech-acts
SRSG. See Special Representative of the

Secretary General
The State v. Dosso, 175
statehood. See also sovereignty, of states

legal criteria for, 240
under Montevideo Convention on

Rights and Duties of States,
240

for Palestine
agency and, 235–9
armistice agreements and, 245
legal personality and, 235–9
as mandate territory, 244–6
Netanyahu on, 234
selfhood and, 235–9
before UN recognition, 244–9
UNGA and, 233–4

purpose of, 239
Strohmeyer, Hansjörg, 327
Strug, J, 349–50
subsumption, 100

legitimacy and, 113–14
Sunstein, Cass, 282–3
sustainable energy policy

for biofuels, 280
under RED, 269–70, 278–81

SWA. See South West Africa
Sweden, 260
Switzerland, as UN observer entity,

244

384 index

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

sympathy, 41–3
Syria, 248–9

Taba Agreement, 252
tabula rasa, 33
teleology, 48
telos, 47–8
terrorism, political law and, 226–7
Thaci, Hashim, 334
theory of action, 40–1
theory of speech-acts, 64–5
Thucydides, 73–4
Toope, Stephen, 237–8, 360
Trachtman, Joel, 362
transparency, legitimacy and, 110
Treatise (Hume), 36–7
treaty law. See also international treaties

contracts and, 130
human rights law and, 243
IL and, 130
juridical law and, 221–2
Lauterpacht on, 296–7
legality claims and, 221–2
shift from custom to, 142–3
VCLT, 133–4

provisions of, 147–8
Treaty of Westphalia, 239
true philosophy

authority of common life and,
45

Hume on, 34–5
Tzevelekos, Vassilis, 349

UDI. See Unilateral Declaration of
Independence

Uganda, doctrine of revolutionary
legality in, 159–60

U.K. See United Kingdom
UN. See United Nations
UN Convention on the Law of the Sea,

132–3
UN Declaration of the Elimination of

All Forms of Racial
Discrimination, 180

UN observer entities
Palestine as, 249–52, 258
Switzerland as, 244

UNGA. See United Nations General
Assembly

Unilateral Declaration of Independence
(UDI), 168–70

from Kosovo intervention, 340–1
legality of, 176

United Kingdom (U.K.)
JCPC, 170–83
Southern Rhodesia Act, 175

United Nations (UN)
legal personality and, 239–44
non-state entities in, 243–4
observer entities in, 244, 249–52
Palestine membership in, 254–63

charter requirements for, 255–8
as observer entity, 249–52, 258

UNGA, 202, 233–4, 243
United Nations Security Council, 2,

109, 133–4
United Nations General Assembly

(UNGA), 202
Palestine statehood and, 233–4
self-determination recognised by,

243
United Nations Interim Administration

Mission in Kosovo (UNMIK),
323–9

contestation of legality and, 340–1
legal reforms and, 337–9
SRSG and, 325–9

United Nations Security Council,
2, 109

Korean War and, 133–4
United States (U.S.)

IR scholarship in, 364
regulatory legality in, 277

UNMIK. See United Nations Interim
Administration Mission in
Kosovo

utilitarianism, 43–4

Vienna Convention on the Law of
Treaties (VCLT), 133–4

provisions of, 147–8
regime implementation and,

296
virtual citizenry, 273–4

index 385

www.cambridge.org/9781107145054
www.cambridge.org


Cambridge University Press
978-1-107-14505-4 — The Power of Legality
Edited by Nikolas M. Rajkovic , Tanja Aalberts , Thomas Gammeltoft-Hansen 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

virtue
IL and, 89–92
language of, 64

voluntarism, 200–1, 206–7
Vyshinsky, Andrey, 165

wealth distribution, 95
Weber, Max, 106–7

typology of rule for, 108

Werner, Wouter, 351–2
Western states, rule of law tradition in,

82–3
Williams, Glanville, 126
world out there. See res extensa
World Trade Organization, 81, 109
Wye Accord, 252

Zürn, Michael, 75–6, 110

386 index

www.cambridge.org/9781107145054
www.cambridge.org

