
Cambridge University Press
978-1-107-13709-7 — Courts without Borders
Tonya L. Putnam 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

INDEX

act of state doctrine, 14, 65, 68, 123, 147
agency

and opportunity structures, 224
as theoretic category, 81, 99, 109, 145
of courts and judges, 42, 197, 213,

227, 271
private actors, 73, 110, 145, 199,

232, 260
private human rights

complaints, 227
Aguinda v. Texaco, Inc., 219, 225, 241,

248, 249
Alien Tort Statute, 209, 213–222

absence of human rights
content, 209

as jurisdictional statute
only, 212

claims by defendant type, 238
claims by violation, 235
congressional acquiescence,

and, 224
corporations, 222, 226, 229, 230, 244,

246, 250, 266
default judgments, 230, 245
difficulty of securing damages

awarded, 230, 251
early failures to secure

extraterritorial jurisdiction, 214
effort to amend, 225, 247
enforcement capacity, 230–232
facilitation of litigation by

NGOs and law firms,
228–229

foreign government resistance,
227, 248

geographic sources of claims, 236
Holocaust-era claims, 234, 238
origins, 210
presumption against

extraterritoriality, 268

terrorism, 215, 233
U.S. executive intervention, 240

ambiguity, legal, 257
as necessary for disputes, 81, 82, 88,

144, 145, 267
as problem for transnational

actors, 106
intellectual property, 175, 187
jurisdiction, 211
sources, 97, 98, 175, 263
strategic use of, 108, 126, 145
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123–124, 125, 130, 135
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102, 108, 147, 149
rule of reason, 113
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tying arrangements, 12, 104
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116, 135
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Arnold, Thurmond, 116

balancing, judicial, 127–128, 270
bargaining

antitrust, 6
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78, 80
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99, 156, 190, 198, 274
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of, 198
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theory, 78
unequal leverage, 194
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as basis for domestic laws, 76
as source of domestic laws, 76

basic rights logic, 5, 26, 31, 33, 34, 74,
146, 203, 206, 211, 222–224, 235,
242, 258

irrelevance of geography, 79
statistical testing, 55, 62

behavioral assumptions
judges. See judicial behavior

private actors, 32, 40, 80, 81, 84, 91,
93, 111, 177, 227

Berne Convention for the Protection of
Literary and Artistic Works, 158,
164–166, 170, 173, 191, 193

Berne Union, 164, 170, 173
blocking statutes, foreign, 124
Boumediene v. Bush, 31
Bush, George W. administration

Alien Tort Statute suits, 226,
227, 246

cartels
antitrust enforcement as deterrent,

147, 148
decaretlization of Germany, 119, 120
definition, 104
global economic depression, 118
international, U.S. participation, 116
near absence of international

treaties, 142
non-permissive U.S. laws, 107
OECD Guidelines for Multinational

Enterprises, 135
permissive attitudes toward in

Europe, 107
post-World War II planning, and,

118–120
post-Cold War enforcement

spike, 135
rise of Adolf Hitler, 116
Single European Act and stricter

enforcement, 136
U.S. government hostility

toward, 116
U.S. judicial extraterritoriality, and,

1, 3
China, People’s Republic of, 150
Clayton Act, 114
comity, international, 45, 47, 65, 76,

127, 233, 239
presumption against

extraterritoriality, 23
comity, positive, 141
command liability, 217
Competition Cooperation Agreement

(U.S.-EC), 141
competition law and policy
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multilateralism, 110
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copyrights. See also unauthorized use
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definition, 156, 164
early U.S. laws, 162
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restrictions on foreign-owned

works, 165
territorial limits on, 6, 153,

158, 180
U.S. adjustments under TRIPS, 193
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142, 228, 256, 272
doctrinal tests for jurisdiction, 42

Justice Scalia criticism of, 43
Dodge, William S., 20, 42, 43, 128, 144,

214, 260
Doe v. Unocal, 220–221, 234, 249
domestic courts

information-generating value of
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domestic rule integrity logic, 4, 31, 51,
74, 107

statistical testing, 55, 62
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creation of, 130

economic nationalism, 43, 104, 129,
159, 188, 198

effects jurisdiction, 2, 23, 34, 83, 118,
122, 129, 133, 178

European use of, 134
enforcement capacity, 92–94, 111–112,

145, 146, 149, 230
characteristics of, 74
economic parity, United States and

European Union, 136, 275
human rights, 231
limits on, 99
territorial attributes of, 263
U.S. judicial, 72

Equal Employment Opportunity
Commission v. Aramco, 24

European Coal and Steel Community
as anti-cartel mechanism, 121

European Court of Justice, 9, 110, 131,
133, 134, 137, 139, 158

Flaminio Costa v ENEL, 131
Van Gend & Loos v Netherlands

Inland Revenue
Administration, 131

European Union
competition law, extraterritorial

application, 9
economic parity with United States,

72, 150, 264
integration, European, 35, 103
origins, 121, 136

extraterritoriality. See judicial
extraterritoriality

historical forms, 16

federal common law, 212
Federal Trade Commission Act, 114
Filartiga v. Peña-Irala, 210, 211,

213–214, 216, 225, 226, 229, 234
Foreign Corrupt Practices Act, 86, 272
foreign cubed cases, 268, 271
foreign law
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Foreign Sovereign Immunities Act,
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Foreign Trade Antitrust Improvements
Act, 37, 129

forum non conveniens, 14, 47, 65, 68,
228, 233, 248

general (dispute-blind), 248
Geneva Conventions, 29, 30
Guantánamo Bay, Cuba, 28

habeas corpus, 28, 29, 30, 31,
61, 276

harmonization, legal
conducive conditions, 99
difficulty of achieving, 25, 40, 74,

76, 78
in Europe, 133
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California, 24, 128

hegemony, 274, 275
as insufficient to explain judicial

extraterritoriality, 21
British, 20, 21
U.S., 8, 27, 35, 36, 72, 94, 145, 150,

181, 255, 264, 269, 274
human rights

corporations, 219, 231, 244, 248,
250, 251

difficulties of enforcement, 205,
209, 243

distinctive features, 204–205
international law, 203, 207, 216, 234,

253, 258, 268
sources, 204

immunity, 147, 226, 240
difficulties of overcoming, 241
diplomatic, 16, 17, 89, 218, 238
head of state, 217
in human rights claims, 240
of U.S. officials, 218
sovereign, 89, 125, 216, 217,

220, 241
state sponsor of terrorism

exception, 277
intellectual property rights. See copy-

rights, patents, trademarks
International Competition

Network, 143

International Criminal Tribunal for
Yugoslavia, 221

international law, 203, See Geneva
Conventions

aiding and abetting liability, 216, 220,
221, 251

application to individuals, 204
as dynamic body of law, 213
boundaries of, 214, 215, 222
corporations under, 222, 246,

273, 276
customary, 82, 210, 212, 214
individuals under, 217
jurisdictional rules, 2, 17, 72, 82, 208,

259, 260
jus cogens, 52, 206, 236
of jurisdiction, 208
presumption against

extraterritoriality, 23
state practice, 71, 204
U.S. courts and, 31, 65, 207, 211, 215,

225, 239, 251, 253, 271
international trade, 90, 102, 104, 106,

117, 125, 127, 189, 194, 195, 274

judicial behavior
assumptions about, 40, 41, 224
ideology, and, 55
pragmatic restraint and, 46, 242

judicial extraterritoriality, 1, 228
among U.S. states, 22
as public–private hybrid, 264, 270
as source of legal diffusion, 71, 100,

102, 261, 262
congressional acquiescence in, 196
definition, 32
distinguishing features, 7, 14, 260
doctrinal tests, 42
failed efforts in intellectual property

sphere, 22
foreign affairs consequences, 12, 107,

110, 261, 270
human rights, 216
incremental character, 23, 242
intellectual property, 195
international law and, 256
other countries, 9
politics of, 5, 255, 264
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theory, 33–41, 184, 258
transnational regulatory order,

and, 81
U.S. assertiveness, 9, 11, 34, 75, 83,

110, 114, 125, 142, 145, 150,
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U.S. executive preferences, 61
variability of, 3, 255, 257, 273, 275
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261, 273, 274
judicialization

standards for interpreting EU
law, 137

supranational regulatory
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jurisdiction, 118
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143, 159, 172
general (dispute-blind), 39, 244, 293
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248, 249
personal, 22, 39–40, 66, 83, 92, 93,

107, 118, 144, 177, 183, 196, 197,
216, 230, 231, 233, 239, 244, 245,
248, 276

prescriptive, 2, 16, 36, 37, 80, 112,
178, 207, 216, 259

specific (dispute-based), 39
tag, 230
to adjudicate, 16, 38, 259, 260
U.S. federal courts, scope of, 36–39,

88, 128, 211, 213, 267
jus cogens, 251, See international law

Kadic v. Karadzic, 217, 219, 234
Kiobel v. Royal Dutch Petroleum Co.,

222–223, 249, 266
jurisdiction over corporate

parent, 249
narrowing of Alien Tort Statute, 268
presumption against

extraterritoriality, 268

Lanham Trademark Act, 171, 178, 184
legal fictions, 16, 17, 18
litigation

as preferred strategy, 229

Maier, Harold G., 20, 128
military occupation of Germany, 119
Morrison v. National Australia Bank,

43, 128, 266, 267, 268, 269, 271,
See presumption against
extraterritoriality

multinational corporations, 91,
127, 134, 188, 191, 221, 227,
235, 250

efforts to limit liability, 248

National Labor Relations Act, 37
National Recovery Act of 1933, 115

Organisation for Economic Co-
operation and Development,
134, 143

Paris Convention for the Protection
of Industrial Property, 158,
163, 167, 169, 174, 182, 191

Paris Union, 173
patents. See U.S. Patent Act

agency to enforce, 81, 188,
196, 198

ambiguity of scope, 152, 178,
181–183, 198

antitrust issues, 116, 169, 172
definition, 156
early twentieth century, 170
early U.S. laws, 162
exclusion from arbitration, 159
international efforts to protect, 163,

See Paris Convention for the
Protection of Industrial
Property

judicially recognized losses from
unauthorized use, 156

non-rival character of rights, 157
proposal for Europe-wide

rights, 158
territorial limits on, 3, 6, 96, 158, 177,

178, 186
U.S. Patent Office, creation of, 168

piracy, 20, 207
copyrights, 165
intellectual property, 157, 161, 162
patents, 163
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23–24, 27, 223, 232, 267, 268,
270, 271
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private rights of action, 85–87, 99
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law, 232

circumscribed forms in Europe,
139, 275

human rights, 227
implied and expressed, 10
impracticality of withdrawal, 114
limits on, 263, 272
under Alien Tort Statute, 213

Rasul v. Bush, 29, 30
Roosevelt, Franklin D., 115–116, 119

Scalia, Justice Antonin, 128, 271
presumption against
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Securities Exchange Act, 35
separation of powers, 13, 23, 32, 34, 41,

54, 112, 224, 226, 271
authority to legislate
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126, 186, 221, 231, 232, 242,
245, 249

human rights litigation, 231
Sherman Antitrust Act, 21, 87,
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Slaughter, Anne-Marie, 45, 53, 55
Sosa v. Alvarez-Machain, 65, 212, 215,

216, 218
State Department, 246
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human rights law and, 208, 204
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Steele v. Bulova Watch Company, 160,
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Temporary National Economic
Committee, 116, See Temporary
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territoriality, 16, 17, 199
terrorism, international, 77, 210, 224,

234, 237, 272
state sponsors of, 218
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233, 234
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European adjustments under, 194
patents, definitions of patentable
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TRIPS-plus arrangements, 196
U.S. adjustments under, 193
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agency to enforce, 188, 198
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