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Abraham Lincoln Brigade, 85

Abu Ghraib prison, Iraq, 652

Act of state doctrine, 104, 382

Additional Protocol I (1977), 12938
AP. 1 LOAC advances, 131—2
application, 130, 180
in coalition warfare, 142-3, 145
customary law announcement, 143 fn.
customary law status, 138—9, 148
followed by US without ratification, 148
human rights content, 145-6
and nuclear weapons, 1312
new grave breaches, 130-1
POW requirements modified, 134-8
distinguished from NIAGs, 14951
military LOAC advisers required, 131
status in US law, 1424
US objections, 132—43

Additional Protocol I (1977), 13846
A.P. II LOAC advances, 140
and common Atticle 3, 140
application, 139, 140, 180
customary law status, 138—9, 148
distinguished from int1 conflict, 150—3
seldom called on, 148
status in US law, 142—4
transmittal for senate ratification, 141
US objections, 1402

Additional Protocol IlI (2005), 1467

Administrative detention. See: Security detention.

Administrative war crimes, 3312, 358
Afghan-US armed conflict, 227-32
resumption of sovereignty, 211
US invasion, 227
US occupation, 227
Aggression, int'l crime of, 38—9
Kellogg-Briand Pact, 38—9
Al-Aulaqi, Anwar, 598-601
Al Qaeda operational role, 599-601
US Constitutional concerns, 601
targeted killing of, 598-601
Al Firdos bunker, Iraq (1991), 275-6, 522
Andersonville POW camp. See: Wirz.
Anti-personnel land mines, 736-8
Ottawa Convention (1997), 739
US policy, 7401
Anwar Al-Aulaqi. See: Al-Awlaqi, Anwar.
Area bombing, 86, 131, 249, 274-5, 525, 527-8
Armed conflict, defined, 152
determining existence of, 111-12, 150-1, 186-8

Armed conflicts short of war, 161—2
Armed opposition groups, 2202, 610-12
bound by LOAC/THL, 168-71
defined, 220
fighter’s individual status, 581
membership criteria, 611
no combatant privilege, 570, 789
Arrest/capture, rather than kill, 582—4
Article 5 “competent tribunals”, 243—7
in common Art. 3 conflicts, 243—4
composition, 245-6, 262, 265
in Gulf War (1990), 245
hearing guides, 262—7
presume POW status, 244, 265
in US-Vietnam conflict, 245
Army Interrogation Manual (US, 2006), 631
Assigned residence, 820
Atom bomb, 275, 527-8
post-war Japanese lawsuit, 317-22
“Attack” defined, 506
Attempt, as war crime, 625
Aussaresses, French Col. Paul, 281, 638—9
Authorization for Use of Military Force (2001), 793-53,
824, 826—7, 835
Aut dedere aut judicare, g8-100
Autonomous weapon systems, 53545
Also see: Drones.
definitional issues, 536-8
and distinction, 539-60
criminal liability, component developers, 5445
problems of proof, 544-54, 566-8
proportionality issues, 540—2
semi-autonomous weapon systems, 536—7
testing, 538
war crimes liability, 5435

Bacteriological weapons, 42, 764~9

The battlefield’s geographic limits, 588—9
undefined, 588

Ben Laden, Osama, killing of, 596—7

Binary weapons. See: chemical weapons

Biological weapons, warfare, 42, 764—9
biological agents, defined, 765
Sverdlovsk incident, 767-8
treaties, 764—9

Booby-traps, 461, 736-8

Border “incidents”, 162

Boxer Rebellion (1goo-o1), 161

Bradley, US Gen. Omar N, 298—9
bombing of St.Lo, 298
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Braveheart (Sir William Wallace), 6

Breisach trial (1474), 7, 324

“Bybee Memo” on torture, 623—4
inapplicability to military, 624

Calley, US Lt. William L., 390, 397-9, 635
Camouflage is lawful, 461
Cannibalism, no grave breach, 101, 332
“...cannot or will not...”, 596-8
does not raise global armed conflict, 598
Captain Jack, American Indian, 463—4
Caroline incident (1837), 176
“CARs,” Additional Protocol 1, 1324, 150, 180
Case law, as basis of LOAC, 401
Central Information Agency, ICRC, go—1
Central Intelligence Agency, 543—4, 548-50, 522-53, 557,
5600-2, 620, 631-2, 635, 646, 651, 668
black sites, 620, 622, 631
separate armed drone program, 548-50, 560-1
unprivileged belligerents, 544, 548
and targeted killing, 54850, 5601
Chaplains, See: Retained personnel
Chemical warfare, 769—73
binary weapons, 773
challenge inspections, 771—2
chemical weapon defined, 7701
CS gas, 7734
gas, poisonous, 757-64
Moscow theater hostage incident, 778—9
Chivalry, as basis of LOAC, 4-5
Citadel cadets in US Civil War, 214
Civilian heads of state as targets, 587-8
Civilians/ noncombatants, 248—50, 610
accompanying armed forces, 212-13
charging with war crimes, 96-8, 338-9, 388
command responsibility, 432-3, 437-48
contractors in combat zone, 212-13
defined, 217, 248, 579
effective control test for command, 4401
heads of state, 587-8
as lawful targets, 579-82, 584-6
located in lawful targets, 248
targeting civilians, 570—3
Claymore anti-personnel mines, 7368
Cluster munitions, 746-8
Dublin Convention (2008), 748—50
U.S. policy, 750
Code of Manu, 4
Collateral damage, 47, 24950, 295-0, 519—20, 586—7
Collective self-defense, 590—1
Combatant, individual status, 201-16
also see: Lawful combatants.
defined, 201, 570
defining distinction: POW status, 201
exceptions to lawful targeting, 5737
four requirements for, 135, 570
only in international conflicts, 222
“combatant’s privilege”, 46—50, 103
not granted civilian fighters, 570
Command responsibility, 417-56
civilian commanders, 432-3, 43748
a commander’s 77 routes to trial, 427-32
duty to investigate, 4289
endorsement of subordinate’s act, 428—9
failure to intervene, 92, 430-1, 436
failure to punish, 4514
FM 27-10 standard of (1956), 423-6, 436—40

Index

ICTY case law, 612-14
von Leeb/ List standard of, 423
“.. .knew or should have known...”, 423-6, 436—40
liability in passing illegal order, 118, 4312
negligent performance of duty, 447-50
and respondeat superior, 417, 419, 421, 424, 436
and subordinates’ punishment, 4514
and UCM]J Atticle 77, 423, 425
when order not executed, 71
Yamashita standard of proof, 419, 439
“Commando Order” Nazi war crime, 255, 279-80,
345
Common Art. 2 conflict, defined, 160, 328
Common Art. 3, 105-12, 116, 181
application of, 111-12, 247-8, 253
armed conflict, defined, 111, 152-3, 186-91
and armed opposition groups, 106
and domestic law, 160, 165, 169, 180, 184, 186
Geneva Convention in miniature, 105, 117
and grave breaches, 101—3
“In territory of one state” disregarded, 163, 593
lack of enforcement mechanism, 104
minimum yardstick, 106
no prisoners of war, 106
and other internal violence, 160, 184
and protected persons, 106
US military practice, 247-8
war crimes, grave breaches, 101-3
who decides? 110
Common Articles, 104-12
“Competent Tribunal” (GC III, Art. 5), 230, 243-7,
260-7
Condor Legion, Nazi World War II unit, 85
Conflict status, 159-99
armed conflicts short of war, 1612
dual status armed conflicts, 167-8
“incidents”; 162
international armed conflicts, 1601
no combatants in. . .but, 572
noninternational conflicts, 105, 1635, 180
distinguishing from internal violence, 164
indicators of a NIAC, 182-3, 1913
“transformer” armed conflicts, 165
Continuous combat function, 2202, 5846
CCF concept not universally agreed, 585
criteria for, 5845, 611-12
defined, 221
unrecognizable to junior combatants, 222
Corpsmen. See: Retained personnel.
Courtmartial, as war crime trial venue, 93—4
Crimes against humanity, 103, 627
Crimes against peace, 103
Cross-border counter-attacks, 171—7, 593-8
“...cannot or will not...”, 596-8
closely akin to “spillover” conflicts, 594—5
conflict status, 1745
dangers of, 595
defined, 171, 594
disregarding sovereignty, 173—4, 589-93
does not raise global armed conflict, 598
in non-international conflicts, 1717
not universally agreed upon, 595
unreliable allied state, 597
Criminal justice model, military model, 177—9
Critical national infrastructure, 692, 6989, 7012
Crossbows, 4~
CS gas. See: Chemical warfare.
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Cultural property, 710-31 consent of trespassed state, 590
Convention problems, 7212 self-defense, 5913
defined, 713 Distinction, 269—76
and grave breaches, 720-1 defined, 270
military necessity issue, 714-15 ICTY case law, 322—7
sign indicating protected status, 715 in Somalia (Black Hawk Down), 273
Custom, as source of LOAC, 13-15 and World War II area bombing, 2745
Customary international law, 13-15, 17, 87, 1301, 135, Doctors. See: Retained personnel.
137-9, 1445 Double-tapping, war crime, 35861, 368—9
Cyber terrorism, 703 DPH’ing. See: Direct participation in hostilities.
Cyber warfare, 673—709 Drones, armed, 545-7
critical national infrastructure, 679, 683, 687—9, 699, Also see: Autonomous weapons systems.
701 autonomous defined, 5367
defined, 687 CIA drone program, 548—50
cyber and conflict classification, 689—9o differing legal regulation, 549
cyber attack defined, 680-1, 704-6 and civilian casualties, 553—4
aggregate constitutes attack, 681, 683—4 and distinction, 551
opposed to cyber intrusion, 68o-1 history, 546—7
possible responses, 692—7 lawfulness, 5502
cyber attack as armed attack, 683—4 objections, 552—4
cyber attack as use of force, 682—3 and proportionality, 551
cyber armed conflict classification, 689 Dual status armed conflicts, 167-8
not cyber crime, 674 Dual use targets, generally, 521—4
cyber espionage, 686—7 electric power grids, 521—4
cyber intrusion vs. cyber attack, 686—7 radio, television stations, 52831
possible responses to attacks, 6926 Dublin Convention. See: Cluster munitions.
cyber self-defense, 6go—2 Dum-dum (expanding) bullets, 54, 60
attribution issues, 6go—1 hollow point bullets, 42, 54, 735
belligerent reprisal, 693—5 open tip bullets, 735
defined, 694 Duress, war crime defense, 387-8, 4023, 408-13
distinction, 6go—1 Erdemovié case, ICTY, 408-13
proportionality, 692 Duty to wound rather than kill, 582—4
countermeasures, 695, 701
in NIAGCs, 6957 Eichmann, Israeli war crimes case, 399—4o1
Israeli attack on Syria (2007), 6767 Enemy bodies, treatment of, 352—3
justifies armed response, 683—5 Enemy “combatants”, 2413
LOAC/HL applies to cyber warfare, 673 Enemy fighters, 222, 228, 242, 570, 572
and non-state actors, 685-6, 689 if captured, not POWs, 228, 235
Russian cyber attack on Georgia (2008), 679 status, 228-30, 2323
state attribution unnecessary, 684-6 Environmental issues. See: Targeting.
Stuxnet, US attack on Iran (2009), 679, 687, Executive orders in US law, 827
706—9 Exploding bullets, 53—4
US Cyber Command, 698—700 Explosive remnants, 745-6
US cyber practice, 697—702 Extradition of accused war crime criminals, gg-100
is use of armed force, 684 Extraterritorial law enforcement, 171—7, 181

cross-border terrorist attacks, 171—7
Dangerous forces as targets, 514-16

“Dazzlers”, 744 See: Laser weapons. Failure to report war crimes is war crime, 362, 436-8, 440
Dead or alive proclamations prohibited, 48 Firebombing, 86, 249
Declarations of war, 161 Flame-throwers, lawfulness of, 742
Defenses to war crime charges, Force protection concerns, 304-5, 723
duress, 388-9, 3945, 402, 408-13 Forced marriage as war crime, 342
obedience to orders, 388—91 Forced nudity as war crime, 342
Demjanjuk, John, US war crime case, gg—100 Forced pregnancy as war crime, 342
Depleted uranium munitions, 281, 751 Forced prostitution as war crime, 342
Detainees defined, 2401 Forced sterilization as war crime, 342
Direct participation in hostilities, 21720, 582 Franks, US Gen. Tommy, 483
as basis for lethal targeting, 580—2 French-Algerian War (1950-53), 618
characteristics, 226
criteria for direct participation, 218-19 Gender crimes, 33943
rising to continuous combat function, 584-6 Geneva Convention (1864), 53
Also see: Continuous combat function. Geneva Convention (1906), 79
Disciplinary war crimes, 331-2, 358 Geneva Conventions (1929), 845
Disregarding state’s borders, 589—93, 601 applicability to Soviet Union, 85
Also see: sovereignty. Geneva Conventions (1949), 84-118
authorized by U.N,, 589—go anachronistic provisions of, 112-13
collective self-defense, 590-1 common Articles, g1-3
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Geneva Conventions (1949) (cont.)
innovations of, 91-3, 98-106
purpose of, 89
Convention I, go
Convention II, go
Convention III, go
Convention 1V, go
as customary law, 88—9
declaration of rebels to observe GCs, 137-8
in US domestic legislation, 94
Gas warfare treaty (1925), 758-64
“Geneva law” vs. “Hague law”, 25, 89
Genocide, 103, 455-6
Grave breaches, 101—4, 109
charged as UCM] violations, 102
closed category of crimes, 101
in common Atrt. 3 conflicts, 108-10
described, 101—4
punishments, 104
“The Great Escape,” World War II, 3445
Grotius, Hugo, Dutch jurist, scholar, 19, 99, 374, 418,
678, 692
Guerrilla warfare, 132-8, 145
fighters” individual status, 134—7
in World War 11, 235-6

Habeas corpus, 798, 823—41
in US Military Commissions Act, 798
in US security detention, 823, 840-1
Hagenbach. See: von Hagenbach.
“Hague law” vs. “Geneva law”, 25, 89
Hague Peace Conference of 1899, 55-8, 60
Hague Peace Conference of 1907, 58—9
Halabja, Iraq, VX gassing of, 762-3, 777
Head of state immunity, 617
Heydrich, Nazi Lt.Gen. Reinhard, 4612
“Highway of Death,” Gulf War (1991), 3012
Hiroshima, Nagasaki atom bombings, 2745, 317-22,
527-8
Hollow point bullet. See: Dum-dum.
Holocaust, 84, 275
Honest and reasonable. See Use of force.
Hors de combat, 576—7
Hostage taking, 348
Hostile act, 486, 489—90
Hostile intent, 486, 490-1
Humanity, principle of, 14-15, 295, 302-3, 305-9
Human rights law in LOAC, 23-30
burgeon after World War II, 26, 86, 128, 792—3
conflicts, US and human rights law, 27
criticized, 25
and rules of engagement, 487-8
softening of US view, 28—30
Humanity, principle of, 305—9
defined, 306
no requirement to capture, not kill, 571
not a core principle, 308—9
Human shields, 34952
volunteer human shields, 3512
Humane treatment, undefined, 105, 254
in non-international armed conflict, 106
Hussein, Iraqi leader Saddam, 203, 630
individual status upon capture, 203
interrogation of, 630

Mlegal orders. See: Obedience to orders.
“Imminent,” meaning of in LOAC, 601-2

Index

Improvised explosive devices (IEDs), 732, 737
Incendiary munitions, 7412
Incidents; armed conflict short of war, 1612, 178
Indiscriminate attacks, 524-6, 5313

Also see: Precautions in the attack

bans World War II area bombing, 525
Individual status, 200-67
Individual accountability for war crimes, 69, 92
Inhumane treatment, 653, 655-6
Internal armed conflicts. See: Conflict status.
Int] and non-int’l armed conflicts distinguish-ed, 22—3
International Committee of the Red Cross

Central Information Agency, go-1

founding, 52

misuse of ICRC emblem, 1247

modern role, 89

customary law study, 239, 269, 516
International Court of Justice (1CJ), 13, 62, 89, 109
International Humanitarian Law (THL),

defined, 23

in disagreement with LOAC, 27

US position changing, 28-30
Internment, 81921
Interrogation manual, US Army, 631
Iraq-US conflict,

common Art. 2 phase, 234

common Art. 3 phase, 235

US occupation phase, 234
Israel,

officers refuse orders, 434-5

Osirak, attack, 194—9

response to Hezbollah attacks, 296
Iwo Jima, World War II, 9

Japan, firebombing of, 86
Judge advocates as combat legal advisors, 131, 437, 517,
519
Judicial decisions, as source of LOAC, 17-18
Jus in bello and jus ad bellum, 23, 677-8
jus ad bellum defined, 23, 677
“Just War” theory, 44, 678

Kaiser Wilhelm, charged with war crimes, 8o
Kearny, US Maj.Gen. Philip (1815-62), 51—
Kellogg-Briand Pact (1928); Treaty of Paris, 83—4
“.. knew or should have known...”, 423-6, 436—40
Kriegsraison, 284—9

Land mines. See: anti-personnel land mines.
Laser weapons, 42, 743-5
Lateran Council and crossbows, 4~
Law of armed conflict, defined, 24
in disagreement with IHL, 27
in US practice, always applicable, 179
Law enforcement or military paradigm? 605
Lawful combatant, 201-16
defined, 201
defining distinction: POW status, 201
four requirements for, 135
“Law of war” becomes “law of armed conflict”,
22-3
League of Nations, 83
Legal advisors to combat commanders, 131, 437, 517,

519

Legislation, as basis of LOAC, 1618

Leipzig trials (Germany, 1921), 81-3, 379, 386, 301,
419, 790
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LeMay, US General Curtis E., 274
Levée en masse, 214-16
member status, 215
use of force, 215
USS Liberty, attack on, 199
Lieber Code (US, 1863), 42-50, 55, 87, 92, 134,
204-5, 214, 225, 270, 276, 295, 360, 404, 619,
650, 711, 786
as customary law, 58—9
Lieber, US scholar Francis, 43-50
Lindbergh, Charles A. in World War 11, 225

Manual for Courts-Martial, US, 93, 341, 378, 424, 784,
787, 792
Markov, Russian Georgi, assassination of, 7678, 772
Martens, Fyodor, Russian diplomat, 567, 61
Martens Clause, 56-7, 61, 307, 323, 734
Matheson, Michael J., and Protocol 1, 143
Medics, medical personnel. See: Retained personnel.
Medina, Capt. Emest. See: My Lai.
MEJA. See: Military Extraterritorial Juris. Act.
Mens rea, 325, 327, 343, 356, 377, 390, 436, 43840,
5667, 576, 664
Mercenaries, 132, 334
Merchant Marine civilians’ status, 213-14
“Mercy killlings”, 577-8
Military commissions, 783-812
in American Indian wars, 463, 783
U.S. charges not in international law, 337-8, 8o1—4
in U.S. civil war, 62-9, 785—7
civilian court convictions compared, 8os
and common Article 3, 7979
constitutional authority for, 784
defined, 783—4
a 1949 GC III advance, 792, 806
jurisdictional bases, 791
law of war military commissions, 791, 8o1—2
and 1863 Lieber Code, 786
martial law military commissions, 791
Military Commissions Act (US, 2006), 788,
796-8
Military Commissions Act (US 2009), S8oo-1
military govt. military commissions, 791
as military tribunal, 783
no standing rules or charges, 784
versus trial in US federal courts, 798—9, 8o1, 8033,
8oy
2001 Military Order, 795-6
Military Commissions Act (US, 2006), 367, 626, 788,
791, 796-8, 802, S04
Military Commissions Act (US, 2009), 8oo
Military Extraterritorial Jurisdiction Act, 94, 96-8
Military model vs. criminal justice model, 177—9
Military necessity, 54, 276-84
as customary law, 277
defined, 277
determining if act is militarily necessary, 277-8,
282—4
no justification for unlawful acts, 76, 277
in Lieber Code, 467, 276, 278—9
and military commissions, 790
is not “force protection,” 2812
is not “whatever it takes”, 278
the Rendulic case, 284, 310-13
in St. Petersburg Declaration (1868), 270, 279,
290, 320
and targeting, 519

887

Military objective, 269—71, 276, 293, 295-6, 298,
301, 317-22, 505-7, 5213, 534-620

Mines. See: Anti-personnel land mines.

Mock execution as war crime, 665-8

Monte Cassino, World War II, 280, 283, 719

Morant, Australian Harry “Breaker”, 377

Mustard gas, 760-1

My Lai, South Vietnam war crime site, 397—9
Calley, US Lieutenant, 390, 3979, 423-5
U.S. grave breaches, 94, 397-8, 635
Medina, US Army CPT Ernest, 423-6
soldiers refuse unlawful orders, 390
Warrant Officer Hugh Thompson, 390

Nagasaki, Hiroshima atom bombings, 275, 528, 31722
Napalm, legality of, 2912, 505, 7412
Natural law, basis of rules of war, 4, 13, 19—20
“Nazi saboteur case,” (Ex parte Quirin), 230, 2412,
788-9o
Non-detectable fragments, 735-6
Non-international armed conflicts. See: Conflict status.
NIAC turning point, Spanish Civil War (1936-39),
85-6
Non-state actors bound by LOAC, 168-71
No quarter, illegality of, 303
Nuclear weapons, lawfulness of, 289, 527-8
and “collateral damage”, 315-16
interpretation of IC] opinion, 289, 314-17
no treaty prohibiting nuclear weapons, 315
Nuremberg Int1 Military Tribunal (1945), 61, 104
and obedience to orders, 387, 389—90, 410

Obedience to orders as defense, 20-1, 255-6,
400-8
British position now similar to US’, 384
a complete defense, initially, 378-84
duress as a defense, 387-8, 4023, 408-13
illegal/unlawful order described, 3913
manifestly unlawful orders, 390—2, 408-13
“moral choice” test, 387, 389—90, 410
reversal of US position, World War 11, 384—5
upon receiving unlawful order, 393—4
“superior orders” defense, 255-6, 400-8
Office of Special Investigations, 100
Opino juris, 13, 15
Oppenheim, German Prof. Lassa F.L., 201, 378—9
Organized armed groups, 224-35, 584-6
Ortiz, US Col. Peter, World War 1, 2712
Osama Bin Laden. See: Ben Laden, Osama.
Osirak, Israeli attack, 194—9
Ottawa Convention (1997), 739—40
Ottawa Convention process, 740, 748-9

Pact of Paris. See: Kellogg-Briand Pact.
Paratroopers and parachutists, 131, 578—9
Patton, US Army Gen. George S. Jr., 421—2, 465
Perfidy, 457-64

and booby-traps, 4601

and camouflage, 461

and civilian clothes in combat, 4612

defined, 458

distinguished from ruses, 464, 467-9, 472—3

and use of enemy equipment, 465

and enemy uniforms, 460, 466

and false flags, 466

feigning being wounded, 462

Srebrenica (1995), 395-6, 408-13, 431, 469
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“Persistent objection”, 13, 21, 739 RCAs. See: riot control agents.
Phoenix program (US-Vietnam conflict), 555 Reciprocity, encouraging lawfulness, 9
Photos of prisoners, detainees, 353-6 Red Cross emblem, 206—7
Pillage, 357-8 Additional Protocol IlI, 1467
Plenty Horses, American Indian (1869-1933), 34-7 history of, 523
Poisonous gasses, 42, 57 improper use of, 124-7
history, 757-60 Red Crystal, 1467
Potter, US Marine John, war criminal, 336 “Rendulic Rule” of military necessity, 284,
Precautions, principle of, 520-1, 571 310-13
Precautions in the attack, 520-1, 571 Report war crimes, duty of combatants, 3612
Also see: Indiscriminate attacks. Reprisal, 132, 348, 693-5
in non-international armed conflicts, 521 defined, 693
Precedent in international war crime trials, 17-18 Respondeat Superior, 417, 421
Precision guided munitions (PGMs), 520 Retained personnel, 205-8
Preventive detention. See: security detention. Review of weapons’ lawfulness, 751—2
Prisoners of war, 106, 134-8, 20110, 338 Riot control agents (RCAs), 7612
additional requirements? 211-12 Rockwood, US Army Capt. Lawrence P., 434
basis of internment, 46, 204 ROE. See: Rules of engagement.
and 1929 Geneva Convention, 84-5 Rongi, US Army SSgt., 338
deadly force; use by guards, 343—4 RPVs. See: Drones.
duty of POW to attempt escape? 367-8 Rules of engagement (ROE), 474-504
equivalent protections; who receives, 134—7 commander’s responsibility, 483
as internees, 216 “declared hostile,” described, 491
militias, guerrillas, partisans, 209-10 defined, 479
never lawful to kill POWs, 574 escalation of force, defined, 488
only in common Art. 2 conflicts, 205, 208, 574 formulating ROE, example, 4835
POW status, requirements for, 135, 209, 230, history of, 476
258 hostile act, defined, 489
modified by AP I, 135-8, 209-10 hostile intent, defined, 490
status granted w/o requirements, 204-5, 225 and human rights law, 487
pre-capture unlawful acts, 237 accidental civilian killing, 493501
distinction requirement applies to armies too, not LOAC, not IHL, 474
239 and self-defense, 486-8
not held as criminals, 204 not tactical guides, 479
not in non-international armed conflicts, 110 pocket ROE cards, 485, so1—4
photos of, 353-6 positive identification (PID), 4924
prohibited work, 121-3 problem: troop compliance, 4945
qualifications modified in AP I, 209-10 standing rules of engagement, 478-549
Private property, unlawful seizure of, 49 defined, 494
Proportionality, 292—305 standing rules of force, 478—9
in civilian law enforcement model, 301 when ROE/SROE apply, 4823
defender’s responsibility, 296 Ruses, 464—7
defined, 293, 297 defined, 464
in Dr. Strangelove, 292 distinguished from perfidy, 464, 467—9, 4723
and force protection, 3045
how is proportionality “measured”? 298 Sassaman, US Army Lt.Col. Nathan, 635-6
and indiscriminate weapons, 294~ Sawada, Japanese Maj.Gen. Shigeru, 421, 430
international law model, 301 Second Lateran Council, 4-5
judged prospectively, not retrospectively, 313 Security detention, 817-41
and targeting, 519 beyond conclusion of hostilities, 821, 823, 833—5
Protected persons, 2503 US Supreme Court rulings, 834-5
defined, 250 defined and described, 820, 826—7
nationality requirement, 252 differentiated from internment, 820—1
neutrals and co-belligerents, 2523 and habeas corpus, 832, 840-1
Protected places, 346-8 in international armed conflicts, 822, 825
loss of protection, 347-8 in Israeli practice, 825
Protocols I, 11, III. See: Additional Protocols. initiating criteria in NIACs, 823
Publicists, as basis of LOAC, 18-21 in “other situations of violence”, 823—4
periodic reviews, 8302
Quarter, denial of, 48 lack of NIAC guidelines, 822-3, 829—30
Ex Parte Quirin. See: Nazi saboteur case. requirements for continuing, 831
in state emergencies, 824
Rape, US domestic authority for, 827-8, 836—40
as a crime against humanity, 340, 342—3 Self-defense, personal, 579-8o
as genocide, 341, 343 Also see: National self-defense.
as torture, 342 Sexual offense war crimes, 339—43
as war crime, 340, 343 Shakespeare, William, 6, 374

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107135604
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-13
Gary D. Solis
Index

560-4 - The Law of Armed Conflict:

More information

International Humanitarian Law in War: Second Edition

Index
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Signature strikes and armed drones, 560-1
failure of distinction, 561
Skorzeny, Nazi Col. Otto, 238, 4702
record of war crimes trial, 4701
Smith, US Army BGen., Jacob H., 69g-71
Solferino, battle of (1859), 51
Son Thanh, South Vietnam, 72, 404—7
Sovereignty, U.S. policy in NIACs, 58993, 601
Also see: “cross-border” counter-attacks.
Spanish Civil War (1936-39), 85-6
Specially affected states, 596
Spies, spying, 59, 240
“Spillover” conflicts. See: “cross-border” conflicts.
Srebrenica, Bosnia-Herzegovina, 395-6, 40813, 431, 469
Stare decisis, not in ad hoc tribunals, 401
Statute of limitations, war crimes, 331
Strict liability, no basis for war crime, 420-1, 423, 440
Stuxnet, US/Israeli cyber attack, 679, 687, 706—9
“Subsequent Proceedings,” World War 11, 388, 789
and obedience to orders, 387-91
Suicide attacks, 346
Sun Tzu, 45
Superfluous injury, 289—92
Superior orders defense. See: Obedience, orders.
Surrender, 575-6
Survivors in the water, 287-8
World War I cases, 286, 380-1
World War II cases, 287, 385-6, 574—5
Sverdlovsk, Russia, anthrax incident (1979), 767-8
Symbionese Liberation Army (US, 1970s), 164

Taliban fighters, 220, 227-30
army of Afghanistan, 229
individual status, 227-32
protected by Geneva Conventions, 230, 2312
and war crimes, 231, 339
Tarawa, World War II, ¢
Targeted killing, 554-61
case law, 604—9
defined, 555, 558—9
and direct participation in hostilities, 559-61, 606-8
distinction, proportionality issues, 5512
history of US employment, 5557
and proportionality, 608—9
“signature strikes”, 560-1
US policy, 556-8
Targeting objects, 505-34
“attack” defined, 506
and collateral damage, 47, 249-50, 295-6, 519—20
dangerous forces, 514-16
deciding targets, 516—20
distinction, proportionality are key, 525
dual-use objects/ targets, 521—4
electrical power grids, 5223
television broadcasting facilities, 522—4, 528-31
economic targets, 508—9
enemy morale an unlawful target, s09-10
environmental issues, 131, 512-13
when extensive destruction is grave breach, 531-3
ICTY report on dual-use targets, 528-31
indiscriminate attacks, 524-6, 531-3
lawful objectives defined, 506
“military objective” interpreted, 507
presence of civilians not disqualifying, 508
protected objects can lose protection, 513
Tear gas, 7734
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Television facilities as lawful targets, 5224, 528-31
Terrorism/ terrorists, 115, 254-5
criminal justice model or military model, 177—9
criminalized in Geneva Convention 1V, 230
leadership as basis for targeting, 6oo-1, 603, 612
treatment upon capture, 228-30
“T'icking Time Bomb” scenario, 647—9
Tokyo International Military Tribunal, 61, 84, 92,
387, 395
Torture, 615-72
“Bybee memo” on torture, 623-34
Bush, President G.W.’s awareness of, 616
CIA torture memorandum, 668—71
cruel, inhuman, degrading treatment, 627-8
defined, 621, 620-8
definitional case law, 65665
difficulty in defining, 622
ICTY alters legal definition, 626—7
enhanced interrogation techniques, 616, 620, 632, 042
false confessions, 634
French experience in Algeria, 616, 631, 638—9, 642
German Daschner case (2002), 625-6
Israeli experience, 637-8
legislation concerning, 16
as military law violation, 620
rape as torture, 658—9
threats of torture, 625-6, 665-8
ticking time bomb, 647—9
“torture lite”, 622
US military practice, 650—4
waterboarding. See: Waterboarding.
“I'ransformer” armed conflicts, 165-6
Treachery, 459
Also See: Perfidy.
differentiated from perfidy, 459
Treaties, as basis of LOAC, 15-16
Treaty of Paris. See: Kellogg-Briand Pact.
Treaty of Versailles (1919), 8o—1
Treaty of Westphalia (1648), 7, 104
Truce, informal, 207-8
“Tu quoque” defense, war crime charge, 123—4

UAVs. See: Drones.
Uniform Code of Military Justice (US), 934, 99

war crimes as UCM]J charges, 93-6
Uniforms, in combat without, 237—40

wearing enemy uniform in combat, 238—40
United Nations, 132, 175, 198-9, 474, 768

Charter, 84

status of peace-keeping troops, 167, 431
Universal jurisdiction, 332-5, 363, 366—7
Unlawful combatant. See: Unprivileged belligerent.
Unlawful enemy combatants, 114, 2423

defined, 114
Unlawful orders. See: obedience to orders.
Unnecessary suffering, 289—92

defined, 289

examples of weapons causing, 290, 734

not measured by pain or gruesomeness, 291

in St. Petersburg Declaration (1868), 54, 290

test for unnecessary suffering, 291
Unprivileged belligerent,

no combatant’s privilege, 570, 789

defined, 135, 222

not entitled to POW status, 222

not an individual status category, 223

and unlawful combatants, 135, 789
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US Army Interrogation Manual (2006), 631 described, 643
US-Mexican War (1846—48), 785 in US-Philippine war, 73-8, 642—4
US-Philippine War (1899-1902), 787 “water cure”, 73-8
US-Vietnam conflict (1965-73), 94, 390, 3979, 4236, in US SERE training, 644
629, 633, 645-6 in US-Vietnam conflict, 645-6
US citizens, targeting of, 598-602 “water cure”, 73-8
US Constitutional concerns, 599-601 in World War 11, 644-5
US in World War II (1939—45), 788—90 Weapons limitations, 733-52
Use of force, 171, 173, 217, 301, 479, 488-91, 537, 544, 509, anti-personnel land mines, 736—9
573, 576, 589-91, 595, 597, 599, 6001, 673, Ottawa Convention (1997), 739—40
680, 682-3, 688, 673 U.S. land mine policy, 7401
“honest and reasonable” belief, 5767 bacteriological weapons, 764—9
in non-international conflicts, 573 defined, 765
investigations, 5767 booby-traps, 461, 736-8
U.S. policy, 6o0-1 Claymore anti-personnel mines, 736-8
predicates for, 569 chemical weapons, 769-73
cluster munitions, 746-8
Vattel, Swiss jurist Emmerich, 20, 581, 711 Dublin Convention (2008), 748-50
Villa, Mexican revolutionary Francisco, 161, 171 U.S. policy, 750
USS Vincennes, USS (CG~49), 563-6 gas, poisonous, 757-04
Virginia Military Institute cadets in combat, 214 glass bullets, 735-6
von Hagenbach, Peter (14207-74), 7, 324 incendiary munitions, 7412
lasers, blinding, 743
Wahoo, USS, (SS-238) US submarine, 385-6 mustard gas, 760-1
Wallace, William “Braveheart”, 6 unguided missiles, 753—4
War, defined, 22, 168 Weapons reviews, 751-2
War crimes, White phosphorous munitions, 755-6
administrative war crimes, 3312, 358 Wirz, Confederate Capt. Henry, 62-8, 118
charging as UCM] violation, 335 World War I (1914-18), 79-83
committed by civilians, 338-9, 366 World War II (1939—45), 86—7, 788—90
defined, 329-31 Wound rather than kill? 5824
disciplinary war crimes, 331-2, 358 Wounded Knee (1890), 35
grave breaches, 108-10 Why observe law of war? 12
LOAC violation requirement, 337-8
nexus requirement, 335-8, 3635 Xenophon, Athenian soldier-author, 31-2
in nonint’l armed conflicts, 106-10
four requirements, 328 Yamamoto, Japanese Adm. Isoroku, 203—4
and universal jurisdiction, 3325, 366—7 Yamashita, Japanese Gen. Tomoyuki, 41920
War Crimes Act (1996, US), 94—7, 109 military commission of, 419—20, 790
“War on Terrorism” not a literal war, 114 record of trial, 4427
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