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Foreword

The term ‘public domain’ bears different meanings, according both to the
time and context of use. The notion is hardly new. Victor Hugo, in his
opening discourse at the International Literary Congress in 1878, spoke
in favour of protecting ‘literary property’, but also of the need to create a
‘public domain’. More provocatively, he proposed that, after the death of
an author, the law should give all publishers the right to publish any book,
subject to the requirement of paying the direct heirs of the author a ‘very
low fee’ of no more than 5 per cent or 10 per cent of the net profit. This
‘simple system’, he went on to ague, would combine ‘the unquestionable
property of the writer with the equally incontestable right of the public
domain’. The book, ‘as a book’, belonged to the author, but as ‘a thought,
it belongs — the word is not too extreme — to the human race’. Indeed, if it
came to a question of choosing between the two rights here, it would
certainly be the right of the author that would be sacrificed, ‘because the
public interest is our only concern, and that must take precedence in
anything that comes before us’. Such sacrifice, however, was unnecessary,
because Hugo saw both subsisting alongside each other, in an equal and
balanced complementary relationship.

Hugo’s views may seem at variance with our knowledge of the subse-
quent developments after that initial literary congress of 1878, which led
ultimately to the creation of the Berne Convention for the Protection of
Literary and Artistic Works in 1886 and the gradual ratcheting up of
authors’ rights protection that occurred in successive revisions of that
Convention and national laws. Nonetheless, he was speaking at a time

! Held concurrently with the Universal Exhibition in Paris of that year. The proceedings of
the congress were published as Société des gens de lettres de France, Congrés lLttéraire
internationale de Paris 1878, Comptes rendus in extenso et documents (Paris, 1878), but
without the discourse of Victor Hugo on 8 June 1878 at the opening of the congress.
This is reproduced in an article published online in 2009 at www.sens-public.org/article
.php3?id_article=648 (‘Ce discours d’inauguration fut prononcé par Victor Hugo lors de
I’ouverture du Congres littéraire international en 1878”). The English translation used in
the text is at www.thepublicdomain.org/2014/07/18/victor-hugo-guardian-of-the-public-
domain/.

vii
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viii Foreword

when authors’ rights were protected in the most rudimentary and limited
fashion in many countries, and where there were still vast open ranges
where there was no protection at all for the works of foreign authors, even
in as important an emerging economy as the United States of America.
Accordingly, meaningful authors’ rights protection still had to be estab-
lished both internationally and nationally before it became necessary to
speak of the need to balance these rights with those of the public, let alone
to consider whether there was any need to sacrifice one in favour of the
other.

Notwithstanding this, the notion of the public domain was recognised
in the first iteration of the Berne Convention in relation to obligations of
member countries to protect all works at the moment of its coming into
force which had not yet ‘fallen into the public domain in the country of
origin’.? This notion of the public domain — as excluding works no longer
protected in their country of origin — obviously differed from the way in
which Victor Hugo had used the term to denote (a) the lack of protection
for the ‘thoughts’ of the author as distinct from the form in which they
were published and (b) the more radical notion that, following the death
of the author, there should be no restriction on third-party republication,
subject to the payment of a small royalty to direct descendants of the
author. But it is clear that the concept of the public domain was a malle-
able one and there was nothing in the first Berne Act to suggest that any of
these understandings of it was inconsistent with the Convention’s newly
adopted obligations to protect authors.>

In truth, the notion of a broader, albeit shifting, public domain has
always been accommodated within the interstices of the Berne
Convention and its associated agreements, whether this is to be found
within its national treatment obligation which leaves much latitude to
national laws as to what is protected (or not), its formulation of the
exclusive rights specially to be granted to Berne claimants, or the array
of limitations and exceptions to which such rights may be subjected. For
the most part, Berne and WCT obligations set minimal levels rather than
ceilings on what must be protected and allow considerable flexibility as to
how this is to be done. For example, the obligation to protect reproduc-
tion rights hardly answers the questions of how close the reproduction
must be to the original, the quantum taken or the form of the reproduc-
tion where this occurs only transiently. Again, the obligations with respect

2 Berne Act 1886, Article 14.

3 Indeed, while the concept of a paying public domain has only subsequently been recog-
nised in a handful of Berne countries, it is notable that it was included in section 17 of the
Tunis Model Law on Copyright for Developing Countries developed by WIPO in 1976 as
a way of providing protection for works of ‘folklore’.
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to public communication rights provide no guidance as to the distinction
between what is ‘public’ — and to be protected — and what is ‘non-public’ —
and therefore unprotected. Similar flexibilities are to be found in relation
to allowable limitations and exceptions as demonstrated by national
implementations of the three-step test. Further examples could be
given, but the overriding conclusion must be that what lies outside the
scope of these obligations, even on the most rigid authors’ rights inter-
pretation, resides in what can be correctly called ‘the public domain’.
This position is affected only to a small degree by the adoption of later
obligations, such as those under the TRIPS Agreement, while none of
these international obligations affects the question of what national leg-
islators may do, in the first place, with respect to their own authors and
works.

The public domain, like air, is therefore all around us, but its scope and
dimensions are only imperfectly perceived. While we have long framed
debate in this area in terms of authors’ rights, we have neglected, apart
from rhetorical flourishes, to consider properly what is comprehended
within the surrounding public domain and, indeed, what is meant by the
word ‘public’. There is a pressing need for identification and description
of the scope and content of these concepts, and this is the monumental
task that has been undertaken by the authors of the present work. Both
Graham Greenleaf and David Lindsay are ideally suited for this mission
and have executed it with an attention to detail and rigour of analysis that
are truly impressive. They present a compelling argument for the recogni-
tion of ‘public rights’ in the public domain as the necessary complement
to the protection of authors’ rights and articulate a coherent and compre-
hensive taxonomy for analysing and understanding these rights. As read-
ers will see, the terrain they sketch is far from simple, and the various
public domains they uncover in their analysis emerge as a series of
unevenly defined spaces that intersect at various points along the spec-
trum of authors’ rights. In some instances, the lines of demarcation are
clearly defined and readily justified; in others, they are blurred or overlap,
meaning there may not be much satisfaction for those looking for ‘bright
line’ solutions. The achievement of the authors, however, is to present
these matters in an untarnished and readily understandable way, and to
provide the starting points for further investigation. The range of issues
with which they deal is extensive and covers the gamut of modern copy-
right scholarship and policy discussion, with the consequence that there is
much here also for readers wishing to pursue particular issues such as
orphan works, extended collective licences, user-generated content, to
mention only a few. But the real joy of the work for the reader is to be
found in the way the authors present a consistent and realist argument
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throughout about the role of the public domain and public rights. Of

particular interest here is their penultimate chapter in which they analyse

the de facto public domain that has emerged on the Internet — an issue
which we all know about subconsciously but rarely address expressly.

This is a distinguished contribution to our understanding of the rela-

tion between authors’ rights and the public domain, and I congratulate

the authors on their achievement.

SAM RICKETSON

Melbourne Law School,

University of Melbourne

March 2018
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Preface

In this book we examine copyright law primarily from the perspective of
the users of works (in aggregate, ‘the public’), rather than from the usual
perspective of authors or copyright owners. The central question we ask is
‘what can users do with works, without obtaining the permission of
a copyright owner?’ By putting the rights and abilities of users in the
foreground, rather than relegating them to what is left after the exclusive
rights are exhausted, we provide a new account of copyright’s public
domain, and of the ‘public rights’ which comprise it. We regard the public
domain as not just important, but essential: for intellectual development,
for public discourse and (not least) for replenishing the sources which
nourish creativity.

This book is a global examination, because copyright public domains
are different in every country in ways which are both important and
complex. Nevertheless, there are globally consistent elements arising
from both the constraints of international copyright law (sometimes
weaker than imagined) and from the more recent uniformities arising
from the globalising force of the Internet and its primarily expansive
effects on public domains. Without claiming to be comprehensive, we
present both the global elements of the copyright public domain and the
great extent of its national diversities.

We hope that this book will contribute to revitalising discussion of both
the concept of the public domain in copyright law and what can practi-
cally be done to protect and enhance it. We have both contributed to all
chapters, and are equally responsible for Chapters 1-3 and 17. DL had
principal responsibility for Chapters 4 and 5 and 7-12, and GG for
Chapters 6 and 13-16.

The topic has proven too large to confine within a reasonable allowance
of printed pages, so we have provided a free Online Supplement on SSRN
(https://papers.ssrn.com/abstract_id=3144310) which contains addi-
tional details relevant to each chapter, indicated in footnotes.

The law is stated as at 31 August 2017.

Graham Greenleaf and David Lindsay

xi
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