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intervening causes and (See Intervening
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lightning strike hypothetical, 228-229
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rescue” rule, 264-265
Public disclosure of private facts, 328
Public figures, defamation of, 323-325
Public good
“no duty to rescue” rule and, 266-267
overview, 19
truthful information as, 325-326
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Punitive damages
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410
compensatory damages in relation to, 407, 408,
409, 410-411
deterrence and, 401-406, 408-409, 411
due process and, 406, 408, 410
gain-elimination rationale, 402-403, 404, 405,
407-408
intent and, 405
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liability rules and, 404405
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405-4006, 407-408
overview, 401-406
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408-409
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predictability, 406-407
procedural due process, 411
property rules and, 404-405
purpose, 401-402, 405
recklessness and, 404—405
reprehensibility of conduct and, 407, 408, 409,
410
single digit ratio, 410-411
State Farm v. Campbell, 409-411
substantive due process, 411
trespass, 404
vicarious liability, 405-406
wrongful death, 390
Pure comparative fault, 171
Purpose of studying tort law, 4

Qualified immunity, consent as defense to

battery, 64-65
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Qualified privilege as defense to defamation,
320-321, 329-330

Questions of fact
jury, role of, 137
mixed questions of law and fact, 137-138
overview, 136-137

Questions of law
judge, role of, 137
mixed questions of law and fact, 137-138
overview, 137

Rational estimation
foreseeability and, 228-230
lightning strike hypothetical, 228-229
proximate cause and, 228-230
Rawls, John, 23
Real property
defense of property, 69-73
trespass to, 55-56, 271-272
Reasonable care
contributory negligence, 147-148
duty, 148-149
landowners, 270
negligence, 46
Reasonable cause, false imprisonment, 78
Reasonable conduct as intervening cause,
233-235
Reasonable doubt standard, res ipsa loquitur,
142
Reasonable force
defense of property, 70, 73, 74
false imprisonment, 78
self-defense, 68-69
Reasonable perception
defense of property, 73-74
false imprisonment, 75-78
self-defense, 68-69
Reasonable person standard
administration, 108-109
auto accident hypothetical, 103-104
blindness, 111
Brown v. Kendall, 102
children and minors, 109, 110-111
choice of law and, 109
contributory negligence, 149-150
coordination, 108-109
cricket fence hypothetical, 104-106
custom and, 123-128 (See also Custom,
reasonable person standard and)
defamation, 307
defense of property, 69
deterrence, 108-109
disability, 109-111
economic approach, 103-106, 118-121
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limited duty versus, 107

maturity, 109-111

McGuire v. Almy, 108

negligence per se (See Negligence per se)
“no duty to rescue” rule and, 255
as objective standard, 108-109
overview, 29, 102-103, 106
reliance interest, 107-109

res ipsa loquitur and, 145

risk aversion and, 120-121
self-defense, 68

statutes and regulations and, 128-135 (See also

Negligence per se)
subjective standard versus, 107-108
sudden incapacity, 111-112

United States v. Carroll Towing Co., 113,122

Vaughan v. Menlove, 107-109
Recapture, 35, 36
Reciprocal exchange of risk
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nuisance and, 290-291
strict liability, 94-95, 96, 97, 99
Reciprocity as defense to defamation, 304,
312-314, 320
Recklessness
comparative negligence and, 172
overview, 85-86
punitive damages and, 404-405
Reflexive conduct
intent, 89
as intervening cause, 233-235

Regulations, reasonable person standard and. See

Negligence per se
Relationship-based privilege as defense to
defamation, 318-319
Reliance
“foreseeability plus,” 242
intervening causes, 242
“no duty to rescue” rule, 261-262
reasonable person standard, 107-109

Reprehensibility of conduct, punitive damages

and, 407, 408, 409, 410
Rescue
contributory negligence and, 148-149
“no duty to rescue” rule (See “No duty to
rescue” rule)

453

Res ipsa loquitur

abnormally dangerous activities and, 283

baseline probabilities, 139, 140, 142-143

Bayes Theorem, 139-140

burden of proof, 138-139, 140

Byrne y. Boadle, 138-142

common knowledge, 144-145

Connolly y. Nicollet Hotel, 142-143

contributory conduct by plaintiff, absence of,
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contributory negligence compared, 150

duty of care, 142-143
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or agency in, 140-141, 142
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informational asymmetry and, 140

“information forcing,” 145-146

judge and jury, role of, 138

Larson v. St. Francis Hotel, 142143

new technology and, 144
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preponderance of evidence, 141-142

products liability compared, 336

reasonable doubt standard, 142

reasonable person standard and, 145

rules, 139-143

statistical inference, 139-140

substantial factor test compared, 202, 203, 204

Wilson v. Colonial Air Transport, 144

Ybarra v. Spangard, 145-146, 204

Restatement (First) of Torts, consent as defense,
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Restatement (Second) of Torts

abnormally dangerous activities, 276, 277-279,
282-283, 303, 311-312

consumer expectations test for products
liability, 340, 350

defense of property, 72

false imprisonment, 77

“no duty to rescue” rule, 264

nuisance, 285

products liability, 340-344

risk-utility test for products liability, 340

Section 402A Comment f, 341

Section 402A Comment k, 341-343

Section 402A Comment n, 343-344

trespass, 57

warnings, products liability, 370-371

Restatement (Third) of Torts

abnormally dangerous activities, 280
risk-utility test for products liability, 363
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Retailers, products liability, 348-349
Reverse payment settlements, 432-433
Risk aversion
insurance and, 425-426
reasonable person standard and, 120-121
subrogation and, 425-426
vicarious liability, 187, 189
Risk externalization, 94, 96-97, 99
Risk spreading, products liability and, 336
Risk-utility test for products liability
both tests, application of, 362-363
consumer expectations test compared, 357-360
demand curve, 356-357
design defects, 351-353
direct application of, 360-361
economics and, 356-360
hybrid test, application of, 361-362
implementation of, 360-363
incentives and, 359-360
inherent unobservable risk and, 358-359
market equilibrium, 357
negligence, convergence with, 366-368
nonobvious risks, 366
obvious but not inherent risks, 366
Restatement (Second) of Torts, 340
Restatement (Third) of Torts, 363
supply curve, 356-357
warnings and, 371
Royal courts, 38-39, 40
Rules
emphasis on, 5-6
liability rules (See Liability rules)
property rules (See Property rules)

Sacks, Oliver, 66
Sale of tort rights
barratry and, 428
champerty and, 428
maintenance and, 428
overview, 423425
to third parties, 426-428
Schwartz, Gary, 150
Scientization of tort law, 3
Seat belt defense cases, 156, 179
Secondary assumption of risk
overview, 171-172
products liability and, 343344
Self-defense
Courvoisier v. Raymond, 67-69
defamation and, 312-313, 320
internalization principle and, 69
as justification, 67-69
Keep v. Quallman, 67-69
reasonable force, 68-69
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reasonable perception, 68-69
reasonable person standard, 68
Sequential torts
Anderson v. Minneapolis, St. Paul & Sault Ste.
Marie Railway Co., 215, 218-220
conditional torts, 217
cumulative torts, 217-220
Dillon v. Twin State Gas & Elec. Co., 216
enhanced susceptibility to injury, 218, 219,
220
factual causation, 215-220
independent torts, 216-217
Kingston v. Chicago & Northwest Railway Co.,
215,218-220
Maddux v. Donaldson, 217
preexisting injury, 218-220
rooftop hypothetical, 215
substantial factor test, 215-220
two fires hypothetical, 216
Settlements
damages and, 416418
economic analysis of, 416-418
fifty percent tendency, 419-420
injunctions versus, 431-433
injunctive settlements, 431-432
litigation costs, 416-418
medical malpractice and, 419-420
range of, 417
reverse payment settlements, 432-433
Spur Industries v. Del E. Webb Development
Co., 432-433
strategic gamesmanship and, 417
trial outcome and, 419-420
Several liability, 180, 181. See also Joint and
several liability
Sharkey, Catherine M., 3
Shaw, Lemuel, 4546, 102, 136, 160-161,
262-263
Single digit ratio, punitive damages, 410411
Slander, 305-306, 310-311. See also Defamation
Socially optimal activity level, 18
Socially optimal care level, 12-13, 16
Social welfare, waiver of tort rights and, 422
Sources of tort law, 28-31
legal positivism, 28, 29-30
natural law theory, 28-29, 30-31
Special damages, defamation, 310
Specific intent, 90
Sports, consent as defense to battery, 64-65
Spousal privilege, defamation and, 318
Spring guns, defense of property, 70-73
Sprinkler defense cases, 156, 179
Statutes, reasonable person standard and. See
Negligence per se
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incentives for care and, 424

abnormally dangerous activities, 275-283 (See insurance and, 425-426
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act of God exception, 93-94
animals and, 298-300
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collateral source rule and, 400
compensatory damages, 383
contributory negligence and, 155-156
damages, 383
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harm caused by escape, 92
implied assumption of risk and, 96
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internalization principle and, 49
leaving alone, 98-99
limited duty versus, 97, 99-101
negligence versus, 45, 46-47, 93, 97, 99-101
“no duty to rescue” rule and, 256-257
nonpecuniary damages, 385-386
nuisance (See Nuisance)
overview, 7, 271

Palsgraf v. Long Island Railroad Co., 100-101

pets, 299-300
products liability, 335-336

reciprocal exchange of risk, 94-95, 96, 97, 99

Rickards v. Lothian, 96
risk externalization, 94, 96-97, 99

Rylands v. Fletcher, 7, 8, 91-94, 271, 298-300

“Shooting Cases,” 37-38
subsidizing conduct, 98-99
theoretical foundations, 91
Thorns Case, 35, 36
trespass and, 45, 91-92

maintenance and, 428

overview, 423-425

risk aversion and, 425-426

third parties, sale of tort rights to, 426-428
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as alternative test, 198

Anderson v. Minneapolis, St. Paul & Sault Ste.
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Bayes Theorem, 206-207
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burden of proof, 204

but-for test compared, 200-201
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conditional torts, 217

cumulative torts, 218

enhanced susceptibility to injury, 218, 219,
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Haft v. Lone Palm Hotel, 204

independent torts, 216-217

inferences, 202

intervening causes, 200, 201-202, 203

Kingston v. Chicago & Northwest Railway Co.,
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New York Central Railroad Co. v. Grimstad,
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preponderance of evidence, 205

res ipsa loquitur compared, 202, 203, 204
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sequential torts, 215-220

Stubbs v. City of Rochester, 203, 204

toxic torts, 205-207
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two fires hypothetical, 212-215

types of cases, 198

uncertain injury avoidance cases, 199-200

trespass-based strict liability, 271-275 (See also uncertain injury causation cases, 201-207

Trespass)
unreasonable conduct exception, 94
waiver of tort rights and, 420-421
wild animals, 298
700s, 299
Subjectivity, reasonable person standard versus,
107-108
Subrogation
barratry and, 428

Zuchowicz v. United States, 203-204
Substantive due process, punitive damages, 411
Substantive unconscionability, 168
Sudden incapacity, reasonable person standard,

111-112
Superior knowledge and control of risk

“foreseeability plus,” 242-243

intervening causes, 242-243

“no duty to rescue” rule, 262-267
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Superseding causes, but-for test, 198
Supply and demand analysis of products liability,
337,339
Supply curve, products liability and
overview, 338, 339
risk-utility test, 356-357
Supremacy Clause, conflict preemption, 372

Taking of property, 84
Textbooks on tort law, 3
Toxic torts, substantial factor test, 205-207
Transaction costs, 25-26
Transferred intent, battery, 53-54
Transportation Department, 371, 375-376
Traynor, Roger, 204, 335, 336
Trespass
ad coelum rule, 55
airplanes, 55-56
battery compared, 56
Blondell v. Consolidated Gas Co., 56-58
to chattels, 56-58, 272, 273-275
Coase Theorem and, 26-27
compensatory damages, 381-382
conversion, 272-275
damages, 56-58, 381-382
direct versus indirect harm, 41-45
expansion of writ, 38-41
FMC Corp. v. Capital/ABC Inc., 273
Glidden v. Szybiak, 56-58
Herrin v. Sutherland, 55
injunctions, 430-431
intent, 55-56
intentional interference with exclusive
possession, 271-272
legal fictions, 38-39, 40
liability rules and, 24-25
in manorial courts, 38
necessity defense, 35, 79-80
negligence and, 45
nonpecuniary damages, 385
overview, 55
to personal property, 56-58, 272, 273-275
property rules and, 24-25
punitive damages, 404
to real property, 55-56, 271-272
Restatement (Second) of Torts, 57
in royal courts, 38-39, 40
Scott v. Shepherd, 41-43
“Shooting Cases,” 37-38
strict liability and, 45, 91-92, 271-275
Thorns Case, 33-36, 38
trespass on the case, 40-45
volitional conduct, 89
writ of, 33

Trespassers

landowner duties to, 267-268, 269

“no duty to rescue” rule, 257
Truth as defense to defamation, 316-318
Truthful information as public good, 325-326

Ultrahazardous activities. See Abnormally
dangerous activities
Unborn children, consent as defense to battery,
63
Unconscionability
assumption of risk, 168
procedural unconscionability, 168
substantive unconscionability, 168
waiver of tort rights, 420, 422
“Unforeseeable victim” rule, 247, 248
Unreasonable conduct exception, strict liability,
94
Unusually sensitive plaintiffs
abnormally dangerous activities, 277
contributory negligence, 156-157
defamation and, 309
direct causation, 246
nuisance, 291-292
Utilitarian approach to tort law
defamation, 310-311, 323, 325
legal positivism, 29-30
“no duty to rescue” rule, 256-257
nuisance, 288, 290-291, 293, 294, 295
overview, 1, 2
vicarious liability, 186
Utility, damages and, 379-383

Vertically related tortfeasors, 187-188
Vicarious liability
assumption of risk, 162
“borrowed servants,” 188—189
charitable immunity compared, 193-194
direct negligence of employer, 191-193
employment cases, 184-185
fellow servant rule compared, 162, 191-192
as form of joint and several liability, 187-189
frolic and detour, 192-193
indemnification of employer, 189
independent contractors, 190-191
intentional torts, 185-186
judgment-proof employee problem, 186, 189
manner, means, and details test, 190
overview, 7
potential liability of employee, 189
punitive damages, 405-406
risk aversion, 187, 189
within scope of employment, 192
upstream and downstream settings, 187-188

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781107125322
www.cambridge.org

Cambridge University Press & Assessment
978-1-107-12532-2 — Tort Law

Keith N. Hylton

Index

More Information

Index 457
utilitarian approach to tort law, 186 Willful, wanton or reckless conduct
vertically related tortfeasors, 187-188 assault, 86-87 (See also Assault)

View, obstruction of as nuisance, 292-294 battery, 85
Volitional conduct, 89 comparative negligence and, 172
damages, 86
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economic analysis of, 420-423 punitive damages and, 404-405
litigation costs and, 420423 recklessness, 85-86, 172, 404-405
policy considerations, 422 Woodward, C. Vann, 322-323
social welfare and, 422 Workers’ compensation
strict liability and, 420421 custom and, 123
unconscionability, 420, 422 fellow servant rule, effect on, 163
Warnings, products liability, 368-371 Wrongful death, 390-396
behavioral psychology and, 371 annuities, 391
burden-benefit test, 369-370 calculation of damages, 392, 394-395
contributory negligence, 370-371 children and minors, 395-396
discounting of warnings, 369-370 compensatory damages, 390
factual causation, 370 expected present value, 393-394
heeding presumption, 370 income increases and, 393
inadequate warnings, 369 jurisdiction, 390
misuse of product, 370-371 overview, 390
negligence, 368-369 perpetuities, 391
overview, 341 present value, 390-393
Restatement (Second) of Torts, 370-371 punitive damages, 390
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