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The Court of Justice of the European Union

as an Institutional Actor

The EU Treaties bind the Court of Justice of the European Union as

an institution of the Union. But what does that mean for judicial

lawmaking within the EU legal order? And how might any limits set

out in the EU Treaties be effectively applied to the Court of Justice

as lawmaker? This book interrogates these fundamental and

underexplored questions at a critical juncture in European integration.

It argues that the EU Treaties should be considered to function as the

principal touchstones for assessing the internal constitutionality, and

hence legitimacy, of all Union institutional activity – including the work

of the Court. It then examines how far the Court of Justice complies

with the EU Treaty framework in the exercise of its interpretative

functions. The results of that analysis are striking and offer scholars

powerful new insights into the nature and limits of the Court’s role

within the EU legal order.

Thomas Horsley is Senior Lecturer at Liverpool Law School, University

of Liverpool. He has published widely in leading international journals

and edited collections on EU law and European integration. His most

recent work analyses the impact of the UK’s exit from the European

Union on UK courts. He completed his PhD at the University of

Edinburgh (2009–2011), funded by the UK Arts and Humanities

Research Council.

www.cambridge.org/9781107124035
www.cambridge.org


Cambridge University Press
978-1-107-12403-5 — The Court of Justice of the European Union as an Institutional Actor
Thomas Horsley 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Cambridge Studies in European Law and Policy

This series aims to produce original works that contain a
critical analysis of the state of the law in particular areas of

European law and set out different perspectives and
suggestions for its future development. It also aims to

encourage a range of work on law, legal institutions and legal
phenomena in Europe, including ‘law in context’ approaches.

The titles in the series will be of interest to academics;
policy makers; policy formers who are interested in European
legal, commercial and political affairs; practising lawyers,
including the judiciary; and advanced law students and

researchers.

Joint Editors

Professor Dr Laurence Gormley,

University of Groningen

Professor Jo Shaw,

University of Edinburgh

Editorial Advisory Board

Professor Kenneth Armstrong, University of Cambridge

Professor Catherine Barnard, University of Cambridge

Professor Richard Bellamy, University College London

Professor Marise Cremona, European University Institute, Florence

Professor Michael Dougan, University of Liverpool

Professor Dr Jacqueline Dutheil de la Rochère, Université de Paris II,

Director of the Centre de Droit Européen, Paris

Professor Daniel Halberstam, University of Michigan

Professor Dora Kostakopoulou, University of Warwick

Professor Dr Ingolf Pernice, Director of the Walter Hallstein Institut,

Humboldt University

Judge Sinisa Rodin, Court of Justice of the European Union

Professor Eleanor Spaventa, Durham University

Professor Neil Walker, University of Edinburgh

Professor Stephen Weatherill, University of Oxford

www.cambridge.org/9781107124035
www.cambridge.org


Cambridge University Press
978-1-107-12403-5 — The Court of Justice of the European Union as an Institutional Actor
Thomas Horsley 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Books in the Series

The Court of Justice of the European Union as an Institutional Actor: Judicial

Lawmaking and its Limits

Thomas Horsley

Redefining European Economic Integration

Dariusz Adamski

Human Rights in the Council of Europe and the European Union

Steven Greer, Janneke Gerards and Rosie Slowe

Core Socio-Economic Rights and the European Court of Human Rights

Ingrid Leijten

New Labour Laws in Old Member States

Rebecca Zahn

The Governance of EU Fundamental Rights

Mark Dawson

The International Responsibility of the European Union: From Competence to

Normative Control

Andrés Delgado Casteleiro

Frontex and Non-Refoulement: The International Responsibility of the EU

Roberta Mungianu

Gendering European Working Time Regimes: The Working Time Directive and

the Case of Poland

Ania Zbyszewska

EU Renewable Electricity Law and Policy: From National Targets to a Common Market

Tim Maxian Rusche

European Constitutionalism

Kaarlo Tuori

Brokering Europe: Euro-Lawyers and the Making of a Transnational Polity

Antoine Vauchez

Services Liberalization in the EU and the WTO: Concepts, Standards and Regulatory

Approaches

Marcus Klamert

Referendums and the European Union: A Comparative Enquiry

Fernando Mendez, Mario Mendez and Vasiliki Triga

www.cambridge.org/9781107124035
www.cambridge.org


Cambridge University Press
978-1-107-12403-5 — The Court of Justice of the European Union as an Institutional Actor
Thomas Horsley 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

The Allocation of Regulatory Competence in the EU Emissions Trading Scheme

Jospehine Van Zeben

The Eurozone Crisis

Kaarlo Tuori and Klaus Tuori

International Trade Disputes and EU Liability

Anne Thies

The Limits of Legal Reasoning and the European Court of Justice

Gerard Conway

New Governance and the Transformation of European Law: Coordinating EU Social Law

and Policy

Mark Dawson

The Lisbon Treaty: A Legal and Political Analysis

Jean-Claude Piris

The European Union’s Fight against Corruption: The Evolving Policy towards Member

States and Candidate Countries

Patrycja Szarek-Mason

The Ethos of Europe: Values, Law and Justice in the EU

Andrew Williams

State and Market in European Union Law: The Public and Private Spheres of the Internal

Market before the EU Courts

Wolf Sauter and Harm Schepel

The European Civil Code: The Way Forward

Hugh Collins

Ethical Dimensions of the Foreign Policy of the European Union: A Legal Appraisal

Urfan Khaliq

Implementing EU Pollution Control: Law and Integration

Bettina Lange

European Broadcasting Law and Policy

Jackie Harrison and Lorna Woods

The Transformation of Citizenship in the European Union: Electoral Rights and the

Restructuring of Political Space

Jo Shaw

The Constitution for Europe: A Legal Analysis

Jean-Claude Piris

www.cambridge.org/9781107124035
www.cambridge.org


Cambridge University Press
978-1-107-12403-5 — The Court of Justice of the European Union as an Institutional Actor
Thomas Horsley 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

The European Convention on Human Rights: Achievements, Problems and Prospects

Steven Greer

Social Rights and Market Freedom in the European Constitution: A Labour Law Perspective

Stefano Giubboni

EU Enlargement and the Constitutions of Central and Eastern Europe

Anneli Albi

Free Trade, Fair Trade, and Green Trade in and with the EU: Process-Based Measures

within the EU Legal Order

Laurens Ankersmit

www.cambridge.org/9781107124035
www.cambridge.org


Cambridge University Press
978-1-107-12403-5 — The Court of Justice of the European Union as an Institutional Actor
Thomas Horsley 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

www.cambridge.org/9781107124035
www.cambridge.org


Cambridge University Press
978-1-107-12403-5 — The Court of Justice of the European Union as an Institutional Actor
Thomas Horsley 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

The Court of Justice of the European

Union as an Institutional Actor

Judicial Lawmaking and its Limits

Thomas Horsley
University of Liverpool

www.cambridge.org/9781107124035
www.cambridge.org


Cambridge University Press
978-1-107-12403-5 — The Court of Justice of the European Union as an Institutional Actor
Thomas Horsley 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

University Printing House, Cambridge CB2 8BS, United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, VIC 3207, Australia

314–321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre,
New Delhi – 110025, India

79 Anson Road, #06–04/06, Singapore 079906

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781107124035
DOI: 10.1017/9781316403792

© Thomas Horsley 2018

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2018

Printed in the United Kingdom by Clays, St Ives plc

A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data
Names: Horsley, Thomas, 1984–, author.
Title: The Court of Justice of the European Union as an institutional actor : judicial

lawmaking and its limits / Thomas Horsley, University of Liverpool.
Description: New York, NY : Cambridge University Press, 2018. | Includes

bibliographical references and index.
Identifiers: LCCN 2017057910 | ISBN 9781107124035 (hardback : alk. paper)
Subjects: LCSH: Court of Justice of the European Union.
Classification: LCC KJE5461 .H67 2018 | DDC 347.24/01–dc23

LC record available at https://lccn.loc.gov/2017057910

ISBN 978-1-107-12403-5 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy
of URLs for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

www.cambridge.org/9781107124035
www.cambridge.org


Cambridge University Press
978-1-107-12403-5 — The Court of Justice of the European Union as an Institutional Actor
Thomas Horsley 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

The [Union] is based on the rule of law, inasmuch as neither its Member
States nor its institutions can avoid review of the conformity of their acts
with the basic constitutional charter, the [Treaties].1

1 Joined Cases C-402/05 P and C-415/05, P Kadi and Al Barakaat International Foundation v.
Council and Commission EU:C:2008:461 at para. 281. See also, Case 294/83, Parti écologiste ‘Les
Verts’ v. European Parliament EU:C:1986:166 at para. 23 and Opinion 2/13, Draft Agreement on
Accession of the EU to the European Convention on Human Rights EU:C:2014:2454 at para. 163.
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Series Editors’ Preface

The role of the Court of Justice of the European Union as an institutional
actor is often overlooked; this book by Thomas Horsley should ensure
the rectification of that oversight. Horsley applies the Treaty framework
to the Court as a means to problematise that institution’s role within the
EU legal order. Having done so, he asks how the Court and its interlocu-
tors can (and should) respond to the existence of three contemporary
problems for EU judicial activity: judicial challenges to constituent
authority; judicial challenges to Treaty limits on EU policymaking; and
judicial challenges to EU legislative frameworks. On the way, Horsley
examines the formal status of Union law and the conditions under which
it applies within Member States; the locus of EU political authority
within the EU legal order; and the objectives, values and limits governing
European integration. He sees the Court’s institutional positions on each
of these three key issues for EU constitutionalism as offering paradig-
matic examples of acts of constitutional contestation. He illustrates well
how the Court uses Treaty norms as tools to challenge substantive policy
choices made by the Union legislature.

There has in fact been a long history of such challenges – sometimes at
the behest of individuals faced with obstacles to the exercise of their
freedoms aggravated by inactivity of the legislature, and famous cases
like Reyners spring to mind. The Court’s duty when faced with failures
to act by the Council was well set out in a celebrated article by the great
judge Pierre Pescatore, ‘La carence du législateur communautaire et le devoir
du juge’ in Lüke et al. (eds.), Rechtsvergleichung, Europarecht und Staateninte-
gration (Gedächtnisschrift für Léontin-Jean Constantinesco, Heymans, Cologne,
1983) 559–580. The Union legislature may want to take a more nuanced
view than one might expect from the Treaties, but it does not mean that
it can deprive Union citizens of their rights under the Treaties, or restrict

xvii
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them without clear Treaty-based authority, something that the Court
rightly points out as appropriate.
Horsley does not merely identify problems, he makes four specific

reform proposals to strengthen the legitimacy of the Court’s institu-
tional role within the Treaty framework as a Union institution. His
proposals are both theoretically stimulating and practical in their
conception.
For all these reasons we very much welcome this perceptive work as a

welcome and indeed timely addition to our series Cambridge Studies in
European Law and Policy.

Laurence Gormley

Jo Shaw

xviii series editors’ preface
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Preface

The new millennium has not been easy on the European Union (EU). It
has gifted the EU and its Member States a series of constitutional,
economic and humanitarian crises in rapid succession. Each new crisis
has placed enormous strain on the EU’s institutional framework and
posed renewed challenges to the legitimacy of European integration. The
United Kingdom’s notification to the European Council in March 2017 of
its intention to exit the European Union has added yet another layer of
complexity.

Under such challenging circumstances, it is tempting for EU legal
scholars to rally instinctively to the defence of the European Union and
its institutions. And let us be clear, there are good reasons to do so. More
than ever, Europe’s citizens deserve to be much better informed about
what the European Union does (and does not do); how it achieves its
objectives; and, most importantly, where they (the citizens) fit within its
institutional architecture. The need to strengthen the connection between
the EU and the citizens it serves through credible (and accessible) scholar-
ship is more pressing than ever. Recent years have witnessed a prolifer-
ation of political movements within many Member States that consciously
set out to misinform citizens about the relative costs and benefits of
European integration.

Nevertheless, even at times of heightened political crisis, it remains
the responsibility of EU legal scholars to offer critical perspectives on
European integration based on robust, objective analysis. This book is
written firmly in that spirit. The critical perspective it adopts with
specific reference to EU judicial lawmaking challenges head-on many
of the things that EU legal scholars defend (or at least have come to
accept) as incontrovertible ‘truths’ in European integration. This is done not
to undermine the Court or, more broadly, to support further denigration

xix
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of the European Union and its institutions. The aim is to enhance the
legitimacy of EU judicial lawmaking by reinforcing the normative foun-
dations of the Court’s institutional role within the EU legal order. This
book’s intellectual point of departure, core argument and concluding
reform proposals all serve that basic aspiration.

xx preface
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