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functions. The results of that analysis are striking and offer scholars
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Series Editors’ Preface

The role of the Court of Justice of the European Union as an institutional
actor is often overlooked; this book by Thomas Horsley should ensure
the rectification of that oversight. Horsley applies the Treaty framework
to the Court as a means to problematise that institution’s role within the
EU legal order. Having done so, he asks how the Court and its interlocu-
tors can (and should) respond to the existence of three contemporary
problems for EU judicial activity: judicial challenges to constituent
authority; judicial challenges to Treaty limits on EU policymaking; and
judicial challenges to EU legislative frameworks. On the way, Horsley
examines the formal status of Union law and the conditions under which
it applies within Member States; the locus of EU political authority
within the EU legal order; and the objectives, values and limits governing
European integration. He sees the Court’s institutional positions on each
of these three key issues for EU constitutionalism as offering paradig-
matic examples of acts of constitutional contestation. He illustrates well
how the Court uses Treaty norms as tools to challenge substantive policy
choices made by the Union legislature.

There has in fact been a long history of such challenges — sometimes at
the behest of individuals faced with obstacles to the exercise of their
freedoms aggravated by inactivity of the legislature, and famous cases
like Reyners spring to mind. The Court’s duty when faced with failures
to act by the Council was well set out in a celebrated article by the great
judge Pierre Pescatore, ‘La carence du législateur communautaire et le devoir
du juge’ in Liike et al. (eds.), Rechtsvergleichung, Europarecht und Staateninte-
gration (Geddchtnisschrift fiir Léontin-Jean Constantinesco, Heymans, Cologne,
1983) 559-580. The Union legislature may want to take a more nuanced
view than one might expect from the Treaties, but it does not mean that
it can deprive Union citizens of their rights under the Treaties, or restrict
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Xviii SERIES EDITORS’ PREFACE

them without clear Treaty-based authority, something that the Court
rightly points out as appropriate.

Horsley does not merely identify problems, he makes four specific
reform proposals to strengthen the legitimacy of the Court’s institu-
tional role within the Treaty framework as a Union institution. His
proposals are both theoretically stimulating and practical in their
conception.

For all these reasons we very much welcome this perceptive work as a
welcome and indeed timely addition to our series Cambridge Studies in
European Law and Policy.

Laurence Gormley
Jo Shaw
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Preface

The new millennium has not been easy on the European Union (EU). It
has gifted the EU and its Member States a series of constitutional,
economic and humanitarian crises in rapid succession. Each new crisis
has placed enormous strain on the EU’s institutional framework and
posed renewed challenges to the legitimacy of European integration. The
United Kingdom’s notification to the European Council in March 2017 of
its intention to exit the European Union has added yet another layer of
complexity.

Under such challenging circumstances, it is tempting for EU legal
scholars to rally instinctively to the defence of the European Union and
its institutions. And let us be clear, there are good reasons to do so. More
than ever, Europe’s citizens deserve to be much better informed about
what the European Union does (and does not do); how it achieves its
objectives; and, most importantly, where they (the citizens) fit within its
institutional architecture. The need to strengthen the connection between
the EU and the citizens it serves through credible (and accessible) scholar-
ship is more pressing than ever. Recent years have witnessed a prolifer-
ation of political movements within many Member States that consciously
set out to misinform citizens about the relative costs and benefits of
European integration.

Nevertheless, even at times of heightened political crisis, it remains
the responsibility of EU legal scholars to offer critical perspectives on
European integration based on robust, objective analysis. This book is
written firmly in that spirit. The critical perspective it adopts with
specific reference to EU judicial lawmaking challenges head-on many
of the things that EU legal scholars defend (or at least have come to
accept) as incontrovertible ‘truths’ in European integration. This is done not
to undermine the Court or, more broadly, to support further denigration

Xix
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XX PREFACE

of the European Union and its institutions. The aim is to enhance the
legitimacy of EU judicial lawmaking by reinforcing the normative foun-
dations of the Court’s institutional role within the EU legal order. This
book’s intellectual point of departure, core argument and concluding
reform proposals all serve that basic aspiration.
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