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accession principle, 237. See also
construction on someone else’s
property
acquisitive prescription. See adverse
possession and acquisitive
prescription; adverse possession, and
under limitation periods; deed
registration; good or bad faith; title
registration
statement of the case, 301
comparative remarks, 328-32
concept of possession, 329-30
criminal law, 325
effects of, 331
former possessors, 332-40
fundamental rights, 34-6
ius tertii defence, 337-8
protection of earlier squatter against
later squatter, 333-4
servitudes, 302
terminology for, 301, 329
vindication, 322, 324
by country
Bulgaria, 301-3
Czech Republic, 303-4
France, 310-12
Germany, 312-13
Greece, 313-15
Italy, 315-17
Netherlands, 317-19
Poland, 319-20
Scotland, 320-2
Serbia, 322-3
Spain, 324-7
Sweden, 327-8
actio negatoria, 19-20. See also specific
jurisdictions and causes of action
actio Publiciana, 19, 85, 87, 98, 112, 159, 265,
288, 333, 335, 338-9, 355, 356
actio spolii, 21-3, 27-8

administrative proceedings. See also under
specific countries
construction close to a boundary, public
law on. See under construction close
to a boundary
defendants challenging, 47
environmental protestors, 132
forcible intruders, 100, 105-6, 115
public nuisance. See under nuisance
adverse possession, 301-40. See also
acquisitive prescription, and under
limitation periods; title
registration
statement of the case, 301
comparative remarks, 328-32
concept of possession, 329-30
criminal law, 308
effects of, 331
England, 34-6, 305-9
former adverse possessors, 332-40
fundamental rights, 34-6
ius tertii defence, 337-8
protection of earlier squatter against
later squatter, 333-4
terminology for, 301, 329
allemansritt (Sweden), 135-6
Anderson, Miriam. See Spain
Ariano, Emanuele. See Italy

Aristo, 19-20

Austria-led systems, divided control of land,
139-40

bad faith. See good or bad faith

Bain, Douglas. See Scotland
Bartolus, 23

Bjorkdahl, Erika P. See Sweden
Boswell, James, 20

boundary, construction close to. See

construction close to a
boundary
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boundary controversies, 379-410
comparative remarks, 406—-10
statement of the case, 379
competence to resolve, 406-7
criminal law, 405
fencing rights and enclosure movement,

408
limitation periods, 407
possession, relevance of, 408
registered properties, 406, 408, 409
Bulgaria, 380-1
Czech Republic, 382
England, 384-5
Finland, 387
France, 389
Germany, 389
Greece, 391
Italy, 393
Netherlands, 395
Poland, 396-7
Scotland, 398-9
Serbia, 400
Spain, 402-3
Sweden, 405
remedies for, 407-8
right of use, 409
Bulgaria, 381
Czech Republic, 383
England, 385
Finland, 387-8
France, 389
Germany, 389
Greece, 391-2
Italy, 393
Netherlands, 395-6
Poland, 397
Scotland, 399
Serbia, 400
Spain, 403
Sweden, 405
servitudes, 382, 391-2
standing to sue, 409
unregistered properties, in England,
383
vindication, 401, 407, 409
by country
Bulgaria, 379-81
Czech Republic, 381-3
England, 383-5
Finland, 386-8
France, 388-9
Germany, 389-90
Greece, 390-2
Italy, 392-4
Netherlands, 394-6
Poland, 396-7
Scotland, 397-9

Serbia, 399-400
Spain, 401-3
Sweden, 403-5
Bracton, Henry, 212
Brandsma, Fritz, 6, 9
Brattstrom, Margareta. See Sweden
building. See construction close to a
boundary, construction on someone
else’s property
Bulgaria
acquisitive prescription, 301-3
boundary controversies, 379-81
construction close to a boundary, 411-13
construction on someone else’s property,
342-4
deed registration, 250
detentors, 118
environmental protestors, 117-18
forcible intruders, 68-71
landlord and tenant, 165-7
licensees sued by owners, 143-4
nuisance, 438-9
possessory actions, 68-71
restitution, 237, 240, 241
rival ownerships, 246-50
self-help, 206-8
servitudes, 302
title registration, 246-50, 303
vindication
forcible intruders, 68-71
licensees, 143
title challenges, 247-8
business leases. See residential versus
business leases

canon law
French réintégrande, 27-8
Germany action, 23-5
possessory interdicts, 21-3
Catalan law. See Spain
cautio damni infecti, 9
Cerellius Vitalis, 19-20
cheese factory of Minturnae, 19-20
civil law. See specific topics and countries
civilian jurisdictions. See also specific countries
absoluteness of title, 338-40
accession principle, 237
acquisitive prescription, 328-32
common law jurisdictions, 5-6
divided control of land
Germanic systems, 140
Romanic and Austrian-led systems,
139-40
former possessors, 332-40
restitution, 236-41
shared European legacy, 5. See also Roman
law
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commercial leases. See residential versus
business leases

commodatum contracts, 161-4
Bulgaria, 143-4
Czech Republic, 144-5
France, 148
Italy, 151-3
Netherlands, 153-4
Poland, 155-6
Spain, 159-60

common law. See also England
adverse possession under, 328-32
civilian jurisdictions, 5-6
divided control of land, 140-1
former possessors, 332-40
relativity of title, 336-7
restitution, 236

shared European legacy from Roman law,

5
compensation. See also unjust enrichment
damages. See specific topics
non-paying occupation, 240, 242-3. See
also landlord and tenant; licensees
sued by owners; rival ownerships
compulsory letting, 57
construction close to a boundary, 411-37
statement of the case, 411
comparative remarks, 435-7

building permits. See subhead public law,

this entry
criminal law, 424, 425, 435, 437
easements, 417, 418
as intangible encroachment, 429
limitation periods, 437
party wall legislation in England, 416,
417
private law, 436-7
Bulgaria, 412-13
Czech Republic, 414-15
England, 416-17
Finland, 418
France, 419
Germany, 420
Greece, 422-3
Italy, 424-5
Netherlands, 426-8
Poland, 428
Scotland, 429-31
Serbia, 432
Spain, 433
Sweden, 434
public law, 435-6
Bulgaria, 411
Czech Republic, 413-14
England, 415-16
Finland, 417
France, 418-19

INDEX 485

Germany, 420
Greece, 421-2
Italy, 424
Netherlands, 426
Poland, 428
Scotland, 429
Serbia, 431-2
Spain, 432-3
Sweden, 434

restrictive covenants, servitudes, and

title conditions, 417, 427, 429-31,
436, 437

by country
Bulgaria, 411-13
Czech Republic, 413-15
England, 415-17
Finland, 417-18
France, 418-19
Germany, 419-20, 421
Greece, 421-3
Italy, 423-5
Netherlands, 426-8
Poland, 428-9
Scotland, 429-31
Serbia, 431-2
Spain, 432-3
Sweden, 434-5

construction on someone else’s property,

341-78. See also partial
encroachments
statement of the case, 341
comparative remarks, 3728
building permits and planning
permission, 342, 349, 357, 359, 361,
366, 371
before completion, 373-4
after completion, 374-6
criminal law, 349, 358, 373
good or bad faith, 344, 345, 349, 351, 353,
358, 363, 367, 369, 370, 375
injunctions, 343, 346-9, 352, 353, 367,
372,373
ius tollendi, 356, 358
limitations periods, 360
proprietary estoppel defence, 347
servitudes, 360, 363
tort actions, 354, 356, 374
unjust enrichment, 344, 356, 358, 376
by country
Bulgaria, 342-4
Czech Republic, 344-6
England, 346-9
Finland, 349-51
France, 352-3
Germany, 353-5
Greece, 355-7
Italy, 357-9
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construction on someone else’s property
(cont.)
Netherlands, 359-61
Poland, 361-3
Scotland, 363-5
Serbia, 366-7
Spain, 368-71
Sweden, 371-2
contractor’s right of action against
environmental protestors, 138-9
Bulgaria, detentors, 118
Czech Republic, detentors, 119
England, licensees, 121
Finland, 123
France, licensees, 124
Germany, licensees, 124
Italy, licensees, 127
Netherlands, detentors, 128
Poland, 129
Scotland, licensees, 130-2
Serbia, 133
Spain, 134
Sweden, 136
contracts. See also commodatum contracts;
landlord and tenant; entries at
licensee; residential versus business
leases
criminal law. See also under specific countries
adverse possession/acquisitive
prescription, 308, 325
boundary controversies, 405
construction close to a boundary, 424,
425, 435, 437
construction on someone else’s property,
349, 358, 373
environmental protestors, 119, 122,
132
forcible intruders, 78-9, 87, 90, 91, 92, 94,
96, 99, 104, 105-6, 116, 229-30
licensees, self-help against, 146
nuisance, 450, 451, 457, 464
selfhelp, 146, 211, 212, 213-15, 223, 231,
232
squatters, 308
Cujas, Jacques, 27
Czech Republic
acquisitive prescription, 303-4
boundary controversies, 381-3
construction close to a boundary, 413-15
construction on someone else’s property,
344-6
criminal law and environmental
protestors, 119
detentors, 119
environmental protestors, 118-20
forcible intruders, 71-3
landlord and tenant, 167-9

licensees sued by owners, 143

nuisance, 439-41

possessory remedies, 71-3

residential versus business leases,
167-9

restitution, 237, 239, 241

rival ownerships, 250-4

self-help, 208-10

servitudes, 382

title registration, 250-4

unjust enrichment, 71-3

vindication, 71-3

damages. See specific topics
deed registration, 246, 299. See also
boundary controversies; rival
ownerships
acquisitive prescription
Greece, 314
Italy, 316
Netherlands, 318
Scotland, 320
title registration compared, 296-7
by country
Bulgaria, 250
England, 254-6
France, 261-3
Greece, 264, 267-9
Italy, 269-73
Netherlands, 273-6
Scotland, 278, 281-2
Serbia, 282, 286-8
Spain, 288-92
defendants, 46-9
administrative challenges, 47
property rights of, 46
public landowners, 48-9
self-help by, 46-7
trial rights of, 46
demolition orders. See also construction
close to a boundary; construction on
someone else’s property
fundamental rights, 60
discriminatory interference with property,
41-4
disseisin
factual, 113
novel, 74, 111, 212, 213
divided control of land, 139-41. See also
under environmental protestors;
landlord and tenant; entries at
licensees
common law systems, 140-1
Germanic systems, 140
Romanic and Austrian-led systems,
139-40
divorce, transfer of tenancy on, 61-2
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easements and construction close to a
boundary, 417, 418
emblements, 243
emissions. See nuisance
enclosure movement and right to fence, 408
encroachments. See also construction on
someone else’s property; partial
encroachments
barking dogs, 456
intangible, 429
England
adverse possession, 34-6, 305-9
boundary controversies, 383-5
construction close to a boundary, 415-17
construction on someone else’s property,
346-9
criminal law
self-help, 211, 212, 213
squatting, criminalisation of, 308
easements, 417
environmental protestors, 120-2
forcible intruders, 73-7
injunctions
construction on someone else’s
property, 346-9
environmental protestors, 121
interim possession orders, 75
landlord and tenant, 169-73
licensees
owners, suits by, 145-6
suing environmental protestors, 121
novel disseisin, 74, 212, 213
nuisance, 441-3
party walls, 416, 417
possession, 73-4
residential versus business leases, 169-73
restitution, 236
restrictive covenants, 417, 436, 437
rival ownerships, 254-8
seisin, 74, 212
self-help, 210-13
comparative remarks on, 233
forcible intruders, 76
licensees, 145
summary procedure for possession of
land, 75-6
title registration, 254-6
trespass actions against forcible
intruders, 76-7
unregistered titles, 256-8, 307, 383
environmental nuisances. See nuisance
environmental protestors, 117-41. See also
contractor’s right of action against
environmental protestors; licensee
standing to sue environmental
protestors
statement of the case, 117

INDEX 487

comparative remarks, 137-41
administrative proceedings, 132
criminal law, 119, 122, 132
fundamental rights, 31-2
nuisance actions, in Scotland, 131
self-help, 133
by country
Bulgaria, 117-18
Czech Republic, 118-20
England, 120-2
Finland, 122-3
France, 123-4
Germany, 124-6
Greece, 126-7
Italy, 127
Netherlands, 127-8
Poland, 129
Scotland, 130-2
Serbia, 132-3
Spain, 133-5
Sweden, 135-6
European Convention on Human Rights. See
fundamental rights
evictions by owner. See self-help
excessive noise, 39-40. See also nuisance

Falcone, G., 16
families, unconventional, 44-5
fencing rights and enclosure movement,
408
Finland
acquisitive prescription, 309-10
boundary controversies, 386—8
civil claims, 77-8
construction close to a boundary, 417-18
construction on someone else’s property,
349-51
contractors’ right of action, 123
criminal law
construction on someone else’s
property, 349
environmental protestors, 122
forcible intruders, 78-9
easements, 418
environmental protestors, 122-3
executive assistance, 79, 122
forcible intruders, 77-80
landlord and tenant, 169-73
licensees sued by owners, 146-8
nuisance, 443-5
real and personal actions, 259
residential versus business leases,
173-5
restitution, 237, 239, 240, 241
rival ownerships, 258-61
self-help, 213-15
title, registration by, 258-61
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forcible intruders, 67-116
statement of the case, 67
comparative remarks, 106-16
administrative proceedings, 100, 105-6,
115
criminal law, 78-9, 87, 90, 91, 92, 94, 96,
99, 104, 105-6, 116, 229-30
fundamental rights, 31-2, 90-3, 114-15
injunctions, 89, 100, 104
limitation periods on remedies for,
113-14
petitory versus possessory actions, 111-12
proof of intrusion, 112-13
real and personal actions, 109-11
remediation and enforcement, 115
restoring possession to owner, 111-12
self-help, 76, 105
tort actions, 83-5, 86, 89
unjust enrichment claims, 71-3, 83, 86
vindication, 68-73, 87-90, 93-4, 99, 102-3
by country
Bulgaria, 68-71
Czech Republic, 71-3
England, 73-7
Finland, 77-80
France, 80-1
Germany, 81-5
Greece, 85-7
Italy, 87-90
Netherlands, 90-3
Poland, 93-4
Scotland, 94-6
Serbia, 96-101
Spain, 101-5
Sweden, 105-6
former adverse possessors, 332-40
former tenants. See landlord and tenant
France
acquisitive prescription, 310-12
boundary controversies, 388-9
construction close to a boundary,
418-19
construction on someone else’s property,
352-3
deed registration, 261-3
divided control of land, 139-40
environmental protestors, 123-4
forcible intruders, 80-1
landlord and tenant, 175-7
licensees
sued by owners, 148
suing environmental protestors, 124
nuisance, 445-6
petitory actions, 80-1
possessory actions, 80-1
possessory interdicts, 25-8
réintégrande, 27-8

residential versus business leases,
1757

restitution and théorie des impenses, 237,
238, 239, 240

rival ownerships, 261-3

seisine, 25-7

self-help, 215-16

title registration, 261

fruits, accounting for, 241, 243-4
fundamental rights, 31-63

administrative challenges, 47

adverse possession, 34-6

defendants, rights of, 46-9

demolition orders, 60

direct human rights entitlement claims,
37-45

discriminatory interference with
property, 41-4

divorce, transfer of tenancy on, 61-2

environmental protestors, 31-2

failure of enforcement, 59-62

forcible intruders, 31-2, 90-3, 114-15

nuisance claims, 38-41

private property rights, enforcement of,
32-4

property entitlement, claims based on,
31-7

public landowners, claims by, 48-9

repossession of a home, 50-9

residual review, 37

self-help, 46-7

trial rights of claimants, 36-7

trial rights of defendants, 46

trivial breachers, failure to enforce, 62

unconventional family arrangements,
44-5

Gaius, 8, 107, 108
Germany
adverse possession, 312-13
assertion of ownership against unlawful
possessor, 82
boundary controversies, 389-90
construction close to a boundary, 419-20,
421
construction on someone else’s property,
353-5
divided control of land, 140
environmental protestors, 124
forcible intruders, 81-5
good or bad faith, possession, 23-5, 238
landlord and tenant, 177-9
licensees
sued by owners, 149-50
suing environmental protestors, 124
nuisance, 446-9
possessory interdicts, 23-5
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recovery of possession from intruder, 82
residential versus business leases, 177-9
restitution, 238, 241
rival ownerships, 263-4
Roman law, 6, 23-5
self-help, 216-18
title registration, 263-4
tort claims
construction on someone else’s
property, 354
forcible intruders, 83-5
licensees sued by owners, 149
self-help, 218
unjust enrichment claims
forcible intruders, 83
licensees sued by owners, 149
good or bad faith
acquisitive prescription, 330-1
former possessors, 334-5
Bulgaria, 302
Czech Republic, 304
Finland, 310
France, 312
Greece, 313-15
Italy, 316
Netherlands, 318
Serbia, 323
Spain, 327
Sweden, 328
canon law, 21-3
construction on someone else’s property,
344, 345, 349, 351, 353, 358, 363, 367,
369, 370, 375
Germany, 23-5
restitution, 238-40, 243
rival ownerships, 298
Bulgaria, 248-9
Czech Republic, 252, 253, 254
England, 256, 258, 259-60, 261
Germany, 264
Greece, 265, 266
Italy, 269, 272, 273
Netherlands, 274, 275
Poland, 276-7
Serbia, 284, 287, 288
Spain, 289, 291, 292
servitudes in Netherlands, 426
WWII, 24
Gratian, 22
Graziadei, Michele, 241, 243
Greece
acquisitive prescription, 313-15
boundary controversies, 390-2
construction close to a boundary,
421-3
construction on someone else’s property,
355-7

INDEX 489

criminal law
forcible intruders, 87
nuisance, 450
deed registration, 264, 267-9
environmental protestors, 126-7
forcible intruders, 85-7
landlord and tenant, 179-82
licensees
sued by owners, 150-1
suing environmental protestors, 127
nuisance, 449-51
procedural law remedies, 86-7
professional leases, 179-82
property-law remedies, 85-6
restitution, 237, 239, 241
rival ownerships, 264-9
self-help, 218-20
servitudes, 391-2
title registration, 263-4
tort actions
construction on someone else’s
property, 356
forcible intruders, 86
licensees, 151
unjust enrichment
construction on someone else’s
property, 356
forcible intruders, 86
licensees, 151
rival owners, 267
Gregory IX (pope), 22
Grotius, Hugo, 318
ground leases, 58-9

Henry II (king of England), 334

Henry VIII (king of England), 330

home. See also repossession of a home
fundamental rights, 31-2, 90-3, 114-15
nuisance, 38
repossession, 50-1

Hulmadk, Milan. See Czech Republic

human rights. See fundamental rights

hunting, opposition to, 41-4

Ihering, Rudolf von, 111
illegitimate children, 44-5
immovables and protection of immovables,
3-8
adverse possession/acquisitive
prescription, 301-40. See also
acquisitive prescription; adverse
possession
boundary controversies, 379-410. See also
boundary controversies
concept of immovables, 106-7
conceptual divide between civilian and
common law jurisdictions, 5-6
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immovables and protection of immovables
(cont.)

construction close to a boundary, 411-37.

See also construction close to a
boundary
construction on someone else’s property,
341-78. See also construction on
someone else’s property
contemporary ius commune, 6-8
environmental protestors, 117-41. See
also environmental protestors
forcible intruders, 67-116. See also
forcible intruders
fundamental rights, 31-63. See also
fundamental rights
interference with ownership/possession
defined, 109
landlord and tenant, 165-205. See also
landlord and tenant
licensees
sued by owners, 142-64. See also
licensees sued by owners
suing environmental protestors, 138-9.
See also licensee standing to sue
environmental protestors
metalegal aspects of, 7
nuisance, 438-66. See also nuisance
restitution, 241-4. See also restitution
rival ownerships, 245-99. See also rival
ownerships
Roman law, shared European legacy of, 5,
9-30. See also Roman law
self-help, 206-35. See also self-help
terminology of, 107
inheritance rights
restitution, 241-4
sale versus inheritance. See under rival
ownerships
Serbia, inheritance and possession,
228
unconventional family arrangements,
44-5
injunctions. See also under specific countries
construction on someone else’s property,
343, 346-9, 352, 353, 367, 372, 373
environmental protestors, 121
forcible intruders, 89, 100, 104
Innocent III (pope), 22
intangible encroachment, construction
close to a boundary as, 429
interference with ownership/possession,
109
intruders, forcible. See forcible intruders
Italy
acquisitive prescription, 315-17
boundary controversies, 392-4
construction close to a boundary, 423-5

construction on someone else’s property,
357-9
criminal law
construction close to a boundary, 424,
425
construction on someone else’s
property, 358
forcible intruders, 90
nuisance, 451
deed registration, 269-73
divided control of land, 139-40
environmental protestors, 127
forcible intruders, 87-90
interim injunctive remedies, 89
landlord and tenant, 182-5
licensees
sued by owners, 151-3
suing environmental protestors, 127
nuisance, 451-3
possessory remedies, 87-90
recovery of possession, 88
repossession, security of tenure, and rent
control regimes, 54-5
residential versus business leases, 182-5
restitution, 237, 239, 240, 241
rival ownerships, 269-73
self-help, 220-1
tort actions, 89
vindication, 87
ius retentionis, 240
ius tertii, 337-8
ius tollendi, 240, 356, 358

John I (pope), 21
Justinian and Justinianic law, 5, 7, 9, 18, 21,
107, 329, 330, 331

land. See immovables and protection of
immovables
land books system, in Serbia, 282, 284
landlord and tenant, 165-205. See also
repossession of a home; residential
versus business leases
statement of the case, 165
comparative remarks, 201-5
boundary controversies and right of use
but not ownership. See under
boundary controversies
characterisation of agreement, 202
compulsory letting, 57
divorce, transfer of tenancy on, 61-2
nuisances, liability and remedies for. See
nuisance
remedies after end of lease, 204
remedies while lease is in effect, 202-4
rent controls, security of tenure, and
repossession, 54-7
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vindication in Roman law, 14-15

by country
Bulgaria, 165-7
Czech Republic, 167-9
England, 169-73
Finland, 173-5
France, 175-7
Germany, 177-9
Greece, 179-82
Italy, 182-5
Netherlands, 185-7
Poland, 187-9
Scotland, 189-94
Serbia, 194-6
Spain, 196-9
Sweden, 199-201
Lateran Council IV (1215), 22
leases. See landlord and tenant

legis actio per sacramentum in rem, 9, 12

Lex Aquilia, 11, 19

licensee standing to sue environmental

protestors, 138-9
England, 121
France, 124
Germany, 124
Greece, 127
Italy, 127
Scotland, 130-2
licensees sued by owners, 142-64
statement of the case, 142
comparative remarks, 161-4

characterisation of arrangement, 161-2
remedies available to licensor, 162-3

self-help, 145, 163
terminological issues, 142
tort actions, 151, 162, 163
unjust enrichment, 151, 163
by country

Bulgaria, 143-4

Czech Republic, 144-5

England, 145-6

Finland, 146-8

France, 148

Germany, 149-50

Greece, 150-1

Italy, 151-3

Netherlands, 153-4

Poland, 155-6

Scotland, 156-8

Serbia, 158-9

Spain, 159-60

Sweden, 160-1

limitation periods

acquisitive prescription, 330

Bulgaria, 302

Czech Republic, 304

France, 312

INDEX 491

Germany, 312

Greece, 313-15

Italy, 316

Netherlands, 318

Poland, 319-20

Scotland, 321

Serbia, 323

Spain, 325
adverse possession

former possessors, 333-7

England, 306-8
boundary controversies, 407
construction close to a boundary, 437
construction on someone else’s property,

360

forcible intruders, remedies for, 113-14
former possessors, 333-7

Maitland, F. W, 3, 6, 7, 113, 213, 234

Malta, repossession rights and requisition
orders, 57

mandatory repossession, 53

Mangatchev, Ivan. See Bulgaria

Marshall, William, 234

Martin Santisteban, Sonia, 3. See also
comparative remarks, under specific
topics

mediation of nuisance complaints, 459,
462, 463

Meijers, E. M., 454

mesne profits, 242-3

Miller, David Carey. See Scotland

Milo, Michael, 236-41. See also Netherlands

Minturnae, cheese factory of, 19-20

mixed lettings. See landlord and tenant,
residential versus business leases

Molengraaff, W. L. P. A., 454

Moraitis, Anastasios. See Greece

Navarre. See Spain
neighbours. See under construction on
someone else’s property
Netherlands
acquisitive prescription, 317-19
boundary controversies, 394-6
construction close to a boundary, 426-8
construction on someone else’s property,
359-61
criminal law
forcible intruders, 91, 92
self-help, 223
deed registration, 273-6
detentors, 128
environmental protestors, 127-8
forcible intruders, 90-3
landlord and tenant, 185-7
licensees sued by owners, 153-4

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107121928
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-12192-8 - Protection of Immovables in European Legal Systems
Edited by Sonia Martin Santisteban and Peter Sparkes

Index
More information

492 INDEX

Netherlands (cont.)
nuisance, 453-6
ownership and possession in Dutch law,

public prosecution of forcible intruders,
91, 92
residential versus business leases, 185-7
restitution, 238, 239, 240
rival ownerships, 273-6
selfhelp, 221-3
servitudes, 360, 427
summary proceedings against forcible
intruders, 92
vindication, 90
Niemi, Matti Ilmari. See Finland
noise, 39-40. See also nuisance
non-paying occupant. See landlord and
tenant, licensees sued by owners
novel disseisin, 74, 111, 212, 213
nuisance, 438-66. See also construction
close to a boundary
statement of the case, 438
comparative remarks, 463, 466
criminal law, 450, 451, 457, 464
environmental protestors, 131
fundamental rights, 38-41
home defined, 38
mediation of complaints, 459, 462,
463
private law, 464-6
Bulgaria, 439
Czech Republic, 440-1
England, 442-3
Finland, 444-5
France, 445-6
Germany, 448-9
Greece, 450-1
Italy, 451-3
Netherlands, 454-6
Poland, 456-7
Scotland, 457-9
Serbia, 460-1
Spain, 461-2
Sweden, 463
public law, 463-4
Bulgaria, 438-9
Czech Republic, 439-40
England, 441-2
Finland, 443
France, 445
Germany, 446-8
Greece, 449
Netherlands, 453
nuisance, 451
Poland, 456
Scotland, 457
Serbia, 459

Spain, 461
Sweden, 462

by country
Bulgaria, 438-9
Czech Republic, 439-41
England, 441-3
Finland, 443-5
France, 445-6
Germany, 446-9
Greece, 449-51
Italy, 451-3
Netherlands, 453-6
Poland, 456-7
Scotland, 457-9
Serbia, 459-61
Spain, 461-2
Sweden, 462-3

operis novi nuntiatio, 10
ownership. See immovables and protection
of immovables

Pansey, Pierre-Paul-Nicolas Henrion de,
28
Papinian, 14
partial encroachments, 376-7
Bulgaria, 344
Czech Republic, 346
England, 349
Finland, 351
France, 353
Germany, 355
Greece, 357
Italy, 359
Netherlands, 360-1
Poland, 362-3
Scotland, 365
Serbia, 367
Spain, 370-1
Sweden, 372
party walls in England, 416, 417
Passinhas, Sandra, 8, 31
Pegasus, 13
personal and real actions. See real and
personal actions
pets. See nuisance
Pinkel, Tobias. See Germany
planning permission. See construction close
to a boundary; construction on
someone else’s property
Poland
acquisitive prescription, 319-20
boundary controversies, 396-7
construction close to a boundary, 428-9
construction on someone else’s property,
361-3
contractors’ right of action, 129

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107121928
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-12192-8 - Protection of Immovables in European Legal Systems
Edited by Sonia Martin Santisteban and Peter Sparkes

Index
More information

criminal law against forcible intruders,
94
environmental protestors, 129
forcible intruders, 93-4
landlord and tenant, 187-9
licensees sued by owners, 155-6
nuisance, 456-7
reliability principle, 276-7
repossession and rent control regimes,
55-7
residential versus business leases, 187-9
restitution, 237, 239, 240, 241
rival ownerships, 276-8
self-help, 221-3
servitudes, 363
title registration, 276-8
vindication
landlord and tenant, 189
licensees, 155
self-help, 223
Pollock, F., 212
possession, 107-8
adverse possession/acquisitive
prescription, 329-30
boundary controversies, 408
England, 73-4
good or bad faith, 21-5, 238-40, 243
proof, 112,113
Roman law, 10, 11
Scotland, 94-6
Serbia, 228
Ppossessors
liabilities and rights of, 237, 240
paying for value of occupation, 240,
242-3
purchase of occupied land by, 240
removal of improvements by, 240
possessory interdicts
advantages over vindication, 29
canon law, 21-3
France, 25-8
Germany, 23-5
Roman law, 15-19, 29
tort actions, 11, 18, 29
unde vi [armata], 16-17, 27
uti possidetis, 15-18, 26
possessory title, 333-7
Pothier, R. J., 26, 27
precarium
licensees sued by owners, 155-6, 158-60,
161-4
possessory interdicts in Roman law,
16-17
prescriptive acquisition. See acquisitive
prescription
private property rights, fundamental rights
and enforcement of, 32-4
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probatio diabolica, 10

professional leases. See residential versus
business leases

property. See immovables and protection of
immovables

property boundaries. See boundary
controversies; construction close to a
boundary

proportionality, of repossession of a home,
51-3

proprietary estoppel, construction on
someone else’s property, 347

protection of immovables. See immovables
and protection of immovables

protestors, environmental. See
environmental protestors

public landowners, claims by, 48-9

purchase of occupied land by possessor,
240

quod vi aut clam, 10

Ravenne, Sylvain. See France
real and personal actions
Finland, 259
recovery of possession, 109-11
Roman law, 10
real estate. See immovables and protection
of immovables
redintegranda (canon law), 21-3
registration of titles and deeds. See
boundary controversies; deed
registration; rival ownerships; title
registration
rei vindicatio. See vindication
réintégrande, in France, 27-8
reliability principle, in Poland, 276-7
removal of improvements. See construction
on someone else’s property; ius
tollendi
rent controls, security of tenure, and
repossession, 54-7
rental property. See landlord and tenant
repossession of a home, 50-9. See also
licensees sued by owners; residential
versus business leases
alternative accommodation, 58
definition of home, 50-9
failure to allow, 53-9
ground leases, 58-9
mandatory, 53
proportionality of, 51-3
requisition orders and compulsory
letting, 57
security of tenure and rent control
regimes, 54-7
requisition orders, 57
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residential versus business leases
characterisation of agreement, 202
Czech Republic, 167-9
England, 169-73
Finland, 173-5
France, 175-7
Germany, 177-9
Greece, 179-82
Italy, 182-5
Netherlands, 185-7
Poland, 187-9
Scotland, 189-94
Serbia, 194-6
Spain, 196-9
Sweden, 199-201
residual review and fundamental rights
law, 37
restitution, 241-4
statement of the case, 236
civilian jurisdictions, 236-41
common law jurisdictions, 236
fruits, accounting for, 241, 243-4
good or bad faith, 238-40, 243
liability, basis for, 237-8, 242
parties, 237, 241
paying for value of occupation, 240,
242-3
purchase of occupied land by possessor,
240
removal of improvements, 240
unjust enrichment, 237, 240, 242
restrictive covenants, in England, 417, 436,
437
right of use. See under boundary
controversies; commodatum
contracts; precarium
rights, fundamental. See fundamental
rights
rival ownerships, 245-99. See also deed
registration; good or bad faith; See
also title registration
statement of the case, 2456, 295
comparative remarks on registration and, 295
asserting and proving ownership by
action
Bulgaria, 247
Czech Republic, 251-2
England, 254-5
Finland, 259
France, 262
Germany, 263
Greece, 265, 267-8
Italy, 270-1
Netherlands, 274
Poland, 276-7
Scotland, 278-80, 281
Serbia, 283-5, 286-7

Spain, 290
Sweden, 293-4
challenging ownership
Bulgaria, 247-8
Czech Republic, 252-3
England, 255
Finland, 259-60
France, 262
Germany, 263
Greece, 266, 268
Italy, 271-2
Netherlands, 274
Poland, 277
Scotland, 280, 281
Serbia, 285, 288
Spain, 290
Sweden, 294
compensation for ousted owner
Bulgaria, 249-50
Czech Republic, 253-4
England, 256
Finland, 260-1
France, 263
Germany, 264
Greece, 267, 269
Italy, 273
Netherlands, 275
Poland, 278
Scotland, 280, 282
Serbia, 288
Spain, 292
Sweden, 295
sale versus inheritance, acquisition by
Bulgaria, 248-9
Czech Republic, 253
England, 255-6
Finland, 260
France, 262
Germany, 263-4
Greece, 266-7, 268
Italy, 272-3
Netherlands, 274-5
Poland, 277
Scotland, 280, 282
Serbia, 286, 288
Spain, 291-2
Sweden, 295
unjust enrichment and compensation for
ousted owner, 267
vindication, 247-8
by country
Bulgaria, 246-50
Czech Republic, 250-4
England, 254-8
Finland, 258-61
France, 261-3
Germany, 263-4
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Greece, 264-9
Italy, 269-73
Netherlands, 273-6
Poland, 276-8
Scotland, 253-4
Serbia, 282-8
Spain, 288-92
Sweden, 292-5
Roman law, 9-30. See also possessory
interdicts; vindication
actio negatoria, 19-20
cautio damni infecti, 9
Law of the Twelve Tables, 12, 406
legis actio per sacramentum in rem, 9, 12
Lex Aquilia, 11, 19
movables and immovables, absence of
distinction between protection of, 9
operis novi nuntiatio, 10
possession, 10, 11
precarium, 16-17
probatio diabolica, 10, 12
quod vi aut clam, 10
real rights (actions) and personal
obligations (actions), 10
servitudes, 9, 19
shared European legacy, 5
superficies solo cedit, 345, 350, 360, 369,
375, 376,377
title, concept of, 10
tort actions, 11, 18, 29
usucapio, 9, 10, 12

saepe (decretal), 21-3, 24, 27
sale versus inheritance, acquisition by. See
under rival ownerships
Santisteban, Sonia Martin, 3. See also
comparative remarks, under specific
topics
Savigny, J. C. Von, 3, 5, 7, 111, 329
Schlesinger, Rudolph, 3-5, 7
Schmid, Christoph U., 201. See also Germany
Scotland
acquisitive prescription, 320-2
boundary controversies, 397-9
construction close to a boundary, 429-31
construction on someone else’s property,
363-5
criminal law
environmental protestors, 132
forcible intruders, 96
nuisance, 457
deed registration, 278, 281-2
environmental protestors, 130-2
forcible intruders, 94-6
landlord and tenant, 189-94
licensees
sued by owners, 156-8
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suing environmental protestors, 130-2
mediation of nuisances, 459
nuisance, 457-9
residential versus business leases, 189-94
restitution, 237, 240, 241
rival ownerships, 253-4
self-help, 224-6
spuilzie, 225
title conditions (servitudes and real
burdens), 429-31, 436, 437
Second World War, acquisition of
possession during, 24
security of tenure and repossession, 54-7
seisin
England, 74, 212
France, 25-7
ownership/possession, concepts of, 108,
111
self-defence and self-help, 232-3
self-help, 206-35
statement of the case, 206
comparative remarks, 231-5
defendants, rights of, 46-7
delayed self-defence against owner, 233-4
by dispossessed possessor against owner,
234-5
environmental protestors, 133
forcible intruders, 76, 105
landlord and tenant, 174, 190
licensees sued by owners, 145, 163
by owner against possessor, 232-3
self-defence, 232-3
by country
Bulgaria, 206-8
Czech Republic, 208-10
England. See under England
Finland, 213-15
France, 215-16
Germany, 216-18
Greece, 218-20
Italy, 220-1
Netherlands, 221-3
Poland, 223-4
Serbia. See under Serbia
Spain, 105, 229-30
Sweden, 230-1
Serbia
acquisitive prescription, 322-3
administrative proceedings
environmental protestors, 132
forcible intruders, 100
boundary controversies, 399-400
cadastre, 282, 284
construction close to a boundary, 431-2
construction on someone else’s property,
366-7
contractors’ right of action, 133
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Serbia (cont.)
criminal law
environmental protestors, 132
forcible intruders, 99
deed registration, 282, 286-8
environmental protestors, 132-3
forcible intruders, 96-101
inheritance and possession, 228
injunctions
construction on someone else’s
property, 367
forcible intruders, 100
land books system, 282, 284
landlord and tenant, 194-6
licensees sued by owners, 158-9
nuisance, 459-61
ownership actions, 98
possessory actions, 96
proprietary actions, 97
residential versus business leases, 194-6
restitution, 237, 238, 240, 241
rival ownerships, 282-8
selfhelp, 226-9
defensive or simultaneous, 227
environmental protestors, 133
extended, 227
title registration, 282-6
unregistered titles, 287
vindication
acquisitive prescription, 322
forcible intruders, 99
licensees, 158-9
servitudes
acquisitive prescription, 302
boundary controversies, 382, 391-2
construction close to a boundary, 417,
426, 429-31, 436, 437
construction on someone else’s property,
360, 363
Roman law, 9, 19
Spain
acquisitive prescription, 324-7
boundary controversies, 401-3
construction close to a boundary, 432-3
construction on someone else’s property,
368-71
contractors’ right of action, 134
criminal law
acquisitive prescription, 325
forcible intruders, 104, 229-30
deed registration, 288-92
divided control of land, 139-40
environmental protestors, 133-5
forcible intruders, 101-5
injunctions, 104
landlord and tenant, 196-9
licensees, 159-60

mediation of nuisances, 462
nuisance, 461-2
possessory remedies, 103
regionalisation, 101
residential versus business leases, 196-9
restitution, 237, 239, 240, 241
rival ownerships, 288-92
self-help, 105, 229-30
summary proceedings, 103
vindication
acquisitive prescription, 324
boundary controversies, 401
forcible intruders, 102-3
Sparkes, Peter, 3, 332 comparative remarks,
under specific topics
spuilzie (Scotland), 225
squatters. See adverse possession; forcible
intruders; self-help
statutes of limitations. See limitation
periods
Stec, Piotr. See Poland
superficies solo cedit, 345, 350, 360, 369, 375,
376, 377
Sweden
acquisitive prescription, 327-8
allemansritt, 135-6
boundary controversies, 403-5
construction close to a boundary, 435
construction on someone else’s property,
371-2
contractors’ right of action, 136
criminal law
boundary controversies, 405
construction close to a boundary, 435
self-help, 231
environmental protestors, 135-6
forcible intruders, 105-6
landlord and tenant, 199-201
licensees, 160-1
nuisance, 462-3
residential versus business leases,
199-201
restitution, 237, 238, 240
self-help, 230-1
Switzerland
divided control of land, 140
possession, 108

tenants. See landlord and tenant

Thomas, Meryl, 236. See also England

time limits. See limitation periods
title
civilian law absoluteness, 338-40
common law relativity, 336-7
possessory, 333-7
proof, 112
Roman concept of, 10
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title conditions, in Scotland, 429-31, 436,
437
title registration, 246, 297-8. See also
boundary controversies; rival
ownerships
acquisitive prescription, 332
former possessors, 332-40
Bulgaria, 303
Czech Republic, 303-4
France, 312
Germany, 312
Greece, 314
Poland, 319-20
Scotland, 320
Serbia, 323
Spain, 325, 326
Sweden, 327-8
adverse possession
former adverse possessors, 332-40
England, 308
deed registration compared, 296-7
unregistered titles
England, 256-8, 307, 383
Serbia, 287
by country
Bulgaria, 246-50, 303
Czech Republic, 250-4
England, 254-6
Finland, 258-61
France, 261
Germany, 263-4
Greece, 264-9
Poland, 276-8
Scotland, 278-81
Serbia, 282-6
Sweden, 292-5
tort actions. See under specific countries
construction on someone else’s property,
354, 356, 374
forcible intruders, 83-5, 86, 89
licensees, 151, 162, 163
Roman law, 11, 18, 29
self-help, 218
trespass. See forcible intruders
trial rights
claimants, 36-7
defendants, 46
Tsoneva, Silvia. See Bulgaria
Twelve Tables, Law of the, 12, 406

Ulpian, 13
unconventional family arrangements,
44-5
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unde vi [armata] interdicts, 16-17, 27
United Kingdom. See England; Scotland
unjust enrichment. See also under specific
countries
construction on someone else’s property,
344, 356, 358, 376
forcible intruders, 71-3, 83, 86
licensees, 151, 163
restitution, 237, 240, 242
rival owners, 267
unknown environmental protestors. See
environmental protestors
unregistered titles
England, 256-8, 307, 383
Serbia, 287
use rights. See under boundary
controversies; commodatum
contracts; precarium
usucapio, in Roman law, 9, 10, 12
usucaption. See acquisitive prescription
usufruct and boundary controversies. See
subhead right of use, under boundary
controversies
uti possidetis interdicts, 15-18, 26

vindication, 11-15. See also under specific
countries
acquisitive prescription, 322, 324
action, 11-12
boundary controversies, 401, 407, 409
defined, 9
forcible intruders, 68-73, 87-90, 93-4, 99,
102-3
interference with ownership/possession,
109
landlord and tenant, 14-15, 189
licensees, 143, 149, 155, 158-9, 163
possession of the defendant, 13-14
possessory actions versus, 111-12
possessory interdicts, advantages of, 29
proof of ownership, 12-13, 112
rival ownerships, 247-8
terminology, 67
von Thering, Rudolf, 111
Von Savigny, J. C., 3, 5, 7, 111, 329

Wales. See England

Walker, Robert, Lord, 74

Williamson, Thomas, 334

World War II, acquisition of possession
during, 24

Zivkovi¢, Milos. See Serbia
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