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of 1975

Aboriginal native title case, 183
Aboriginals Ordinance case, 179
Ackerman, Bruce, 161
American constitution,
Australian constitution and, see
constitution
‘codified; 17
constitutional argument, modalities
of, 133
dualism, 31
federalism, 31, 33
individual rights, 156
judicial appointments, 120
judicial review, 119
monism, 30
popular sovereignty, 138
separation of powers, 31
stealth appointments to judiciary, 125
appropriation Bills, see financial
supply
Australia Acts 1986, 149
Australian constitution and, see
constitution

bank nationalization, 163
Bobbitt, Philip, 139
Brennan Court, see Brennan, Sir Gerard
Brennan, Sir Gerard

Chief Justice, 176

High Court leadership, 176

judicial philosophy, 176
British constitution

Australian colonial

governments, 199

Australian constitution and, see
constitution

‘constitutional’ status of laws, 24

electors’ rights, 29

individual rights, 156

judicial appointments, 119, 120

judicial review, 119, 189

monism, 27, 84

parliamentary sovereignty, 136

popular sovereignty, 138

republicanism and, 3, 196

responsible government, 33

‘uncodified; 17

Bryce, Quentin, 59

case law
parliamentary sovereignty, 177
popular sovereignty, 139
changes to constitution, see informal
constitutional change
Chifley government
bank nationalization, 163
expansion of Commonwealth
power, 65
federalism, 70
Whitlam’s continuity with, 67, 103
Citizens for Democracy, 208
clear statement principle, see
interpretation
‘codified’ constitution, see federalism
colonial governments, 199
common law rights, protection of,
160, 190
Commonwealth legislative power
expansion, 64
external affairs, 64
legacy of 1975 crisis, 236
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communist influence in Labor Constitutional Commission
Party, 105 (1985-1988), 212

‘community’ popular sovereignty Constitutional Convention (1998), 220,
and, 172 226,227

constitution constitutional crisis of 1975

absence of revolutionary
tradition, 199

Australia Acts 1986, 149

authority, 138, 140

beginning of, 199

British roots, 38, 150

change, see informal
constitutional change

‘codified; 19

Commonwealth legislative power,
expansion, 64

competing theories, 83

constitutional role of ‘the people, 85

continuity, 5

conventions, 21

designing of, 38

dual British/American heritage, 2,
11,12, 32, 38, 85, 156, 238

dualism, see dualism

federalism, see federalism

higher lawmaking, see higher
lawmaking

incremental change by judicial
review, 111

incremental change by republic,
214

individual rights, 148, 155

interpretation, 19, 178

lack of debate on, 34

lawmaking, see higher lawmaking

legal equality, doctrine of, 157

making of constitutional law, 32

aberrational politics as cause, 37, 44,
54,57,58, 62

about, 1, 36

author’s analytical approach, 11, 37

clash of monist and dualist
theories, 83

conclusions as to, 90, 232

constitutional design as cause, 37, 54

constitutional legacy, 236

content of current study, 10

counterfactual resolutions, 85

as debate on constitution, 34

election of 1975, 54, 86, 87

High Court’s role, 59

legal practice, 58

Loans Affair, 49

Murphy Affair and, see Murphy,
Lionel

ordinariness of 1975 election, 87

popular sovereignty, see popular
sovereignty

post-crisis continuity of issues, 3,
12, 85, 89

questions of, 2, 4

republicanism, see referendum on
republic; republicanism

scholarly analyses, 54

Senate vacancy, 48

significance, 8

standard narratives, 4, 37, 54, 62

Whitlam government dismissal, 1,
36, 53, 58, 86,208

monism, see monism constitutional design as cause, 54
orthodox view, 136 constitutional disagreements
popular sovereignty, see popular modalities of, 133, 139
sovereignty value of, 62
pre-constitution colonial constitutional law, see constitution;
governments, 199 constitutional theory
representation-based theory, 186 constitutional theory
representative government, principle aims, 4
of, 154 American constitution, see American
sources, 19 constitution

theory, see constitutional theory
‘uncodified; 19

British constitution, see British
constitution
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‘codified’ constitutions, 17
conceptualisations, 15

dualism, see dualism

Howard’s theory, see Howard, John

Masonss theory, see Mason, Sir Anthony

monism, see monism

Murphy’s theory, see Murphy, Lionel

secondary rules, 132
sources, 15
‘uncodified’ constitutions, 17
Whitlam’s theory, see Whitlam,
Gough
construction, see interpretation
counter-majoritarian institutions
dualism, 79, 84
Governor-General as, 76
higher lawmaking role, see higher
lawmaking
monism, 27
popular opposition to, 89
Senate as, 76, 84
criminal sentencing parity, 157
Crommelin, Michael, 57
Curtin government
expansion of Commonwealth
power, 65
federalism, 70
Whitlam’s continuity with, 67, 103

Deane, Sir William, 222
delegated legislation, 142
Dicey, A.V., 27, 30,99, 140

diplomatic relations, see external affairs

Dixon, Sir Owen
Commonwealth external affairs
powers, 69
High Court leadership, 131
judicial lawmaking, 163
parliamentary sovereignty
theory, 136
ultimate authority of law, 137
double dissolution
conditions for, 43
election 0of 1974, 1,47, 75, 87
supply deadlocks, 43, 77
dualism
clash with monism, 83
continuous authority of the
people, 83

counter-majoritarian institutions,
see counter-majoritarian
institutions

‘Direct Election Model’ of
Presidential election, 223

dualist democracy, 30

federalism, see federalism

‘fundamental common law liberties,
protection of, 161

‘Hayden Model’ of direct election of
President, 223

High Court, 131

internal viewpoint of law, 140

models of Presidential
election, 221

Murphy Affair, 124, 129, 192

‘New Federalism’ policy, 81

popular sovereignty, 130, 140

referendum on republic, 228

Senate’s dualist theory of
legitimacy, 79

1972, 44

1974, see double dissolution

1975, 54, 86, 87

2010, 59

electors’ rights, 29

mandate for higher lawmaking, see
higher lawmaking

popular sovereignty, see popular
sovereignty

representation reinforcement, 185

state electoral distribution case, 177

Ely, John Hart, 185
equality

Aboriginals Ordinance case, 179
legal equality, doctrine of, 157

external affairs Commonwealth

power, 64

external viewpoint of law, 132, 135, 136,

140,173

federalism

Chifley government, 70, 103
‘codified’ constitution, see federalism
Curtin government, 70

fiscal federalism, 74

higher lawmaking, 31

judicial appointments, 118
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federalism (cont.)
judicial review and, 99
‘New Federalism’ policy, 75, 81
written constitution, 19
financial loans scandal, see
Loans Affair
financial supply
and double dissolution
procedure, 43, 77
monism, 78
supply deadlocks, resolving of, 43
withholding of, 1, 37, 46, 47, 80
fiscal federalism, 74
foreign relations, see external affairs
Fraser, Malcolm
caretaker government, 54
dualism, 84
election victory 1975, 54, 86, 87
‘New Federalism’ policy, 75, 81
withholding of supply, 48, 53, 80
free speech, see political
communication, implied
freedom of
fundamental rights, see individual rights

Gageler, Stephen, 101, 122
Galligan, Brian, 2
Gallop, Geoff, 224
Goods and Services Tax, 181
government
Commonwealth legislative power,
expansion, 64
financial supply, see financial
supply
Governor-General, see also Bryce,
Quentin; Kerr, Sir John
conflict of interest, 59
as counter-majoritarian
institution, 76
double dissolution election, 43
legal practice, 58
powers, 39
republicanism and, 209, 210, 217

Hart, H.L.A., 132

Hasluck, Sir Paul, 60

Hawke government, see Hawke, Bob
Hawke, Bob

constitutional theory and
practice, 167
distance from Whitlam, 167
Mason appointment, 167
republicanism, 211
Hayden, Bill
‘Hayden Model of direct election of
President, 221, 223
popular sovereignty, 223
head of state, see Governor-General;
President
High Court
1975 crisis, 59
appointments, see judicial
appointments
break with British constitution, 204
Brennan Court, see Brennan,
Sir Gerard
case law, see case law
Commonwealth legislative power,
expansion, 65
constitutional interpretation, 19, 178
Dixon Court, 131 see Dixon, Owen
dual British/American heritage, 12
Howard’s approach, 183
judicial lawmaking, 163
judicial review, expansion of, 3
Mason Court, see Mason, Sir Anthony
monism/dualism controversy, 131
Murphy affair, see Murphy, Lionel
Murphy’s posthumous influence, 130
parliamentary sovereignty, 131
popular sovereignty, 130, 234
public opinion and, 171
ruling on Joint Sitting, 47
higher lawmaking
Australian system, 32
competing theories, 63
counter-majoritarian institutions,
role of, 11
dualism, 30
electoral mandate for, 10, 11,
12,72,87
federalism, 31
informal constitutional change, see
informal constitutional change
ordinary law as ‘higher law’, 63
Whitlam’s agenda, 11, 34, 63, 115, 129
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Whitlam’s monist theory of
legitimacy, 72
Horne, Donald, 206, 209
House of Representatives
British constitutional form, 2
conflict with Senate, 41
constitution and, 40
constitutional interpretation, 19
electoral mandate for higher
lawmaking, see higher lawmaking
primacy claim, 13, 84
Howard, John
constitutional theory and practice, 3,
13,182
federalism, 181
and High Court, 183
monarchism, 219
monism, 130, 181, 182, 220
Murphy Affair, 127
referendum on republic, see
referendum on republic
republicanism, 219
Whitlam’s constitutional successor,
13,130,181
human rights, see individual rights

individual rights

American constitution, 156

British constitution, 156

clear statement principle, 187

‘fundamental common law liberties,
protection of, 160

guarantee of equality, 157

monism, 187

natural law, 160

popular sovereignty, 148, 155

‘rights-foundationalism;, 161

informal constitutional change

author’s analytical approach, 10, 14

competing theories, 2, 10

definition, 14

higher lawmaking, see higher
lawmaking

identification, 15, 22

legitimacy, 1,2, 9, 10, 26

by ordinary law, 22

popular sovereignty and, see popular
sovereignty

possibility, 15, 22
questions of constitutional change, 2
reception process, 24
standard narratives, 2

internal viewpoint of law, 136, 137, 140,

144,173

interpretation
clear statement principle, 187, 189
informal constitutional change, 19
traditional principles, 178

Joint Sitting
circumstances for, 43
High Court ruling, 47
judicial appointments
American constitution, 120
British constitution, 119, 120
federalism/responsible government
debate and, 118
independent body, 122
judicial review and, 124
‘Murphy Affair, see Murphy, Lionel
politicisation, 126
stealth appointments, 125
transformative appointment,
purpose of, 113
Whitlam’s approach to, 102, 103
judicial lawmaking, 163
judicial review
American constitution, 119
British constitution, 119, 189
expansion by High Court, 3
federalism and, 99
incremental constitutional change
by, 111
judicial appointments and, 124
judicial lawmaking, 163
legality, principle of, 189
monism, 29
non-legal influences, 163
parliamentary override, 189
Whitlam’s opposition to, 74, 99
juristic facts as ultimate authority of
law, 137

Keating, Paul
Prime Minister, 214
Republic Advisory Committee, 214
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republicanism, 214, 216 Loans Affair
Whitlam government dismissal, 218 about, 49

Kerr, Sir John
consultation with Mason, 170
Haslucks critique, 60
Whitlam government dismissal, 1,
36, 53,76, 86,170
withholding of supply, 53

Labor Party
Chifley government, see Chifley
government
communist influence, 105
constitutional impediments to
policy, 67
Curtin government, see Curtin
government
division after 1945, 105
Hawke government, see Hawke, Bob
Keating government, see Keating,
Paul
Whitlam government, see Whitlam,
Gough
law
constitutional law, see constitution;
constitutional theory
external viewpoint, 132, 135, 136,
140,173
internal viewpoint, 132, 136, 137,
140, 144, 173
juristic facts as ultimate
authority, 137
ordinary law, see ordinary law
practical viewpoint, 132, 136
rule of recognition, 133
secondary rules, 132
statements about’the law, 133, 135,
136, 138, 140
statements of the law, 133, 136,
138, 140
theoretical viewpoint, 132
lawmaking, constitutional, see higher
lawmaking
legal equality, see equality
legality, principle of, 189
Lindell, Geoftrey, 57, 126, 149, 173
Lionel Murphy Memorial Lecture, 213

Murphy Affair and, 107
Lucy, Richard, 33

‘Madisonian’ republicanism, 197,
202,206
making of constitutional law, see higher
lawmaking
Mason, Sir Anthony
author’s analytical approach, 12
Chief Justice, 167
common law rights, protection of, 190
courts and public opinion, 171
earlier career, 165
High Court leadership, 3, 164
individual rights, 152, 169
orthodoxy, 165
parliamentary supremacy, 169
popular sovereignty theory, 13, 130,
155,156
responsible government and
representative government, 155
retirement, 176
transformative approach, 168
Whitlam government dismissal, 170
withholding of supply, 53
McGinty, Jim, 177
McKenna, Mark, 208
modalities of, 139
monarchism, 205
monism
clash with dualism, 83
clear statement principle, 189
external viewpoint of law, 140
High Court, 131
Howard’s theory and practice, 130,
181,182
implied freedom of political
communication, 153
individual rights, 187
models of Presidential
appointment, 225
monist democracy, 27
periodic authority of the people, 75
popular sovereignty, 130, 140
referendum on republic, 230
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responsible government, see
responsible government

Whitlam’s constitutional theory, 35,
72,83,142,210

withholding of supply, 78

Murphy, Lionel, 115

Attorney-General, 106

author’s analytical approach, 12

constitutional significance of
appointment, 109, 118

constitutionality rulings, 144

continuities with 1975 crisis, 124, 127

death, 12,126

delegated legislation, 142

non-discrimination, see legal equality,
doctrine of

ordinary law

constitution distinguished, 14, 15

‘constitutional’ status, 23

dualism, 30

as ‘higher law’, 63

informal constitutional change, see
informal constitutional change

ordinariness of 1975 election, 87

as proposed constitutional law, 25

as source of constitutional law, 19

dismissal attempts (‘Murphy Affair’),  Parliament
12,91, 93,124,234 House of Representatives, see House
dualism, 124, 129, 192 of Representatives

earlier career, 105

High Court appointment, 3, 12, 103

individual rights in Constitution,
148

John Howard and, 127

judicial lawmaking, 117, 166

judicial performance, 115

Loans Affair, 107

Mason Court, 130

Memorial Lecture, 213

opposition to appointment, 107

popular sovereignty theory, 12,117,
130, 141, 142,172,174, 192

Senate Committee system, 142

Senate powers, 143

Senator, 142

and standard narrative of
constitutional crisis, 97

as transformative appointment,
103, 105

Whitlam’s approach to
appointment, 99

Whitlam’s constitutional theory in
relation, 129, 142

and Whitlam’s higher lawmaking
agenda, 111, 115

Senate, see Senate

parliamentary sovereignty

British constitution, 136

clear statement principle, 187, 189
legal context for resurgence, 176
legal sovereignty, 29

monism, 27

orthodox view, 136

political constraints, 29

political context for resurgence, 181

parliamentary supremacy Mason’s

view, 169

political communication, implied

freedom of, 151, 178, 179

popular sovereignty

ability to distinguish constitutional
and ordinary politics, 87

apogee, 151

Australia Acts 1986, 149

author’s analytical approach, 131

case law, 139

claims ‘about’, 140

claims ‘of’, 140

‘community’ and, 172

competing theories, 10, 34

concept, 28

conclusions as to, 192

constitution in relation, 135, 138
and constitutional legitimacy, 26
as constitutional principle, 130

native title case, 183
natural law individual rights and, 160
‘New Federalism’ policy, 75, 81
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referendum on republic
author’s analytical approach, 13, 195

popular sovereignty, see popular
sovereignty (cont.)

constitutional role of ‘the people, 85

constitution-making, 32

continuities with 1975 crisis, 175

continuous authority of the
people, 83

definition, 26

delegated legislation, 143

dualism, 30, 130, 140

elections, see elections

free speech, 151

High Court, see High Court

judicial lawmaking, 163

legal equality, doctrine of, 157

legal form, 28

as legal principle, 130, 132, 144, 173

legal sovereignty, 31

Mason’s theory, see Mason, Sir
Anthony

monism, 27, 33, 75, 130, 140

Murphy’s theory, see Murphy, Lionel

‘New Federalism’ and, 83

as open question, 131

opposition to counter-majoritarian
institutions, 89

parliamentary sovereignty and, 28

periodic authority of the people, 75

political form, 28

public opinion and, 172

representative government, principle
of, 154

practical viewpoint of law, 132

President

‘Bi-partisan Appointment Model,
221,226
choice of selection model, 226
‘Direct Election Model, 221, 223
direct election, support for, 227, 230
dualist models of election, 221
‘Hayden Model of direct election,
221,223
‘McGarvie Model of
appointment, 221
monist models of appointment, 225

Constitutional Convention (1998),
220,226, 227
continuities with 1975 crisis, 13, 195,
230,235
dualist concerns, 228
dualist model of republic, 221
Howard’s monist approach, 227
monism’s defeat, 230
‘No’ case, 228
President, selection of, see President
reasons for rejection, 195
rejection of republic, 3, 13, 195,
227,230
republican nationalism, failure of, 229
Yes’ case, 229
representation, see elections
representative government,
principle, 154
Republic Advisory Committee, 214
republican nationalism, 197
republicanism
absence of revolutionary
tradition, 199
break with British constitution, 202
British roots, 200
‘Britishness’ of Australia
questioned, 206
Citizens for Democracy, 208
Constitutional Commission
(1985-1988), 212
continuities with 1975 crisis, 235
developments after 1975, 211
government forms, 199
Hawke government, 211
Keating government, 214
‘Madisonian’ republicanism, 196,
197,202, 206
national identity, 202, 213, 216, 219
popular support, 211
pre-constitution colonial
governments, 199
referendum, see referendum on
republic

Republic Advisory Committee, 214
republic as incremental
constitutional change, 214

Prime Ministers’ portraits, 4
public opinion, High Courtand, 171
Pugh, Clifton, 5
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republican nationalism, 196, 197
Turnbull’s Lionel Murphy Memorial
Lecture, 213
Whitlam government, 204
Whitlam government dismissal, 208
responsible government
concept, 39
federalism and, 33, 38, 65, 101
fiscal imbalance, 75
judicial appointments, 118, 120
representative government and, 155
republicanism and, 201
Whitlam’s use of, 103
rights, see individual rights
rule of recognition, 133

secondary rules, 132
Senate
American constitutional form, 2
casual vacancies, filling of, 48
Committee system, 142
conflict with House of
Representatives, 41
constitution, 40
constitutional interpretation, 19
constitutional preservation, 2
constitutional theory and
practice, 11, 35
dualism, 35
dualist theory of legitimacy, 79
elective character, 76
opposition to Whitlam government,
1,11, 36,45
popular opposition to counter-
majoritarian power, 89
power of, 41
tax bills, 143
withholding of supply, see financial
supply
Senate as, 84
Senate opposition to, 11, 35, 36, 45
separation of powers, federalism and
Shapiro, Scott, 132
sovereignty, see parliamentary
sovereignty; popular sovereignty
standard narratives narratives of 1975
crisis, 37, 54, 62
state electoral distribution case, 177

statutory construction, see
interpretation

stealth appointments to judiciary, 125

supply, see financial supply

taxation

fiscal federalism, 74

Goods and Services Tax, 181

tax bills, 143
theoretical viewpoint of law, 132
Toohey, John

dualism, 161

‘fundamental common law liberties),

protection of, 161

popular sovereignty theory, 159
treaty-making, see external affairs
Turnbull, Malcolm, 213

United Kingdom, see British
constitution

United States, see American
constitution

voting, see elections

Whitlam, Gough

advocates constitutional change,
68

break with British constitution, 204

Chifley government, 67, 103

on constitutional impediments to
Labor policy, 67

constitutional innovation, 2, 71,
204,233

constitutional theory and practice, 1,
11, 34,100, 142

Curtin government, 67, 103

dismissal, see constitutional crisis
of 1975

dualism, 84

election defeat 1975, 54, 86, 87

election victory 1972, 44

fiscal federalism, 74

formal constitutional amendment
attempts, 68

Hawke government and, 167

higher lawmaking agenda, 11, 34, 63,
111,115,129
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Whitlam, Gough (cont.) portrait, 5

Howard as constitutional successor,
13,130,181

judicial appointments, approach to,
102,103

judicial review, opposition to, 99

monarchism, 194, 205

monism, 35,72, 83, 142, 210

Murphy Affair, see Murphy, Lionel

popular sovereignty theory, 142

reform programme, 44, 63, 72
republicanism, 194, 204, 210
responsible government, 75, 103
Senate opposition to, 1, 11, 35, 36, 45
withholding of supply, 52, 78

Winterton, George, 54, 123, 160, 162,

173,225

withholding of supply, see financial

supply
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