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9/11 attacks, 1, 232, 252, 284

absolute liability, 21, 48, 50
accident costs, 229
accident law, 301
accident risk, 37, 54, 241, 307, 309
accidents, 34, 35-36, 37-41, 45—46,
180-181, 218, 240-241,
301-302, 312-313
aeroplane, see aeroplane accidents
Fukushima, 226-228
industrial, see industrial accidents
road traffic, 111, 142
Act on Liability for Damage, 97, 183,
201
actionable damage, 88, 143
acts of terrorism, 15, 112, 151, 153,
232,253-254, 258-259
victims of, 63, 112
acts of war, 31-32, 38, 41, 97
actuarial premium, 229
additional coverage, 224, 269
additional risk layer, 223
adequate causation, 106, 109, 137, 150,
160, 162—-164, 168, 194
adequate insurance coverage, 18, 250,
294, 332
administrative costs, 42, 214, 238, 263,
274-275, 303, 313
adverse selection, 211, 213-215,
263, 267-268, 271-272, 278,
312
AENA (Aeropuertos Espanoles y
Navegacioén Aérea), 175
Aeropuertos Espafioles y Navegacion
Aérea (AENA), 175
agencies, 258-259, 291

agents, 13, 15, 17-18, 29-30, 45-46,
90-91, 130, 132, 185-186
air carriers, 17-18, 52, 96, 172, 175,
180, 187, 198-199, 304—-305
aircraft, see aeroplanes
airlines, 172, 174, 177-178, 180, 183,
199-200, 283, 284-286, 290
aeroplane accidents, 86, 97-98,
172-184, 198-201
comparative analysis, 198-201
England and Wales, 172, 178, 179
France, 173, 178, 180-181
Germany, 173-174, 178, 181
Netherlands, 174, 178, 181-182
Poland, 174-175, 179, 182-183
Spain, 175-177, 179, 183
Sweden, 177-178, 179, 183-184
aeroplanes, 12-16, 48, 96-98, 172174,
177-178, 181-183, 187,
200-201, 285-286
damaged, 198-199
operators, 13, 15, 96, 181-182,
304-305
airports, 1-3, 4, 111-112, 166,
172-178, 181-182, 184, 295, 331
operators, 169-170, 177, 200, 283,
321
safety, 169, 177, 200
security, 73, 106, 170, 175, 182, 289,
292
alternative compensation mechanisms,
7,111, 252,317, 324
Member State systems, 111-113
alternative systems for redressing
terrorism-related risks, 252-282
insurance of natural disasters,
262-277
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US Safety Act, 1, 252-261, 281, 318,

320, 333

anti-terrorism products, 253, 258,
261

apportionment of liability, 67, 107,
118, 135, 191

appropriate safety measures, 45, 64—65,
68,331

armed conflict, 15, 21, 45, 52, 101,
194

assets, 40, 122, 218-219, 225, 228, 238,
249,312,314

attacks, 60, 68, 150-151, 232, 241, 252,
283-284, 330, 332-333
attribution of damages, 107, 109
attribution of liability
Convention for the Unification of
Certain Rules for International
Carriage by Air, 17
Convention on Damage Caused by
Foreign Aircraft to Third Parties
on the Surface, 13
Member State systems, 107-108
authorisation, 64-66, 125

baggage, 12, 16-18, 96-97, 182
bank guarantees, 15, 31
basis of liability, 11-12, 16, 21, 29,
37-38, 45-46, 48
civil liability systems of Member
States, 87-104
Convention for the Unification of
Certain Rules for International
Carriage by Air, 16-17
Convention on Damage Caused by
Foreign Aircraft to Third Parties
on the Surface, 12
Convention on International
Liability for Damage Caused by
Space Objects, 48—49
International Convention on
Liability and Compensation for
Damage in Connection with the
Carriage of Hazardous and
Noxious Substances by Sea,
37-38
marine oil pollution, 29
nuclear liability, 21
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Protocol on Civil Liability and
Compensation for Damage
Caused by the Transboundary
Effects of Industrial Accidents
on Transboundary Waters,
45-46

behaviour, 88-89, 172, 185, 190, 217,
306, 312-313

tortious, 109, 190, 202, 289

Belgium, 219, 262, 269, 276

BGB (Biirgerliches Gesetzbuch), 90-91,
107-108, 115, 118-121,
130-134, 155-156, 164,
166-167, 173-174

bonus/malus mechanisms, 213, 214,
216

border control, 86, 165-172, 197-198

England and Wales, 166, 169-171

France, 166, 169-171

Germany, 166-167, 169-171

Netherlands, 167-168, 169, 171

Poland, 168-169, 171

Spain, 168-170, 171

Sweden, 169-170, 172

Brussels Convention, 19, 24-26,
101-102

Brussels I Regulation, 57, 63, 78-80,
82

Brussels Supplementary Convention,
19-20, 25, 98

burden of compensation, 49, 280

burden of liability, 33, 90, 147, 200,
324

burden of proof, 28, 66-67, 72, 81,
91-92, 95, 106-107, 185, 204

standard, 106

Biirgerliches Gesetzbuch, see BGB

BW (Burgerlijk Wetboek), 90-91,
134-135, 147, 149, 156,
168-171, 174, 182, 193-194

Caisse Centrale de Réassurance,
see CCR

California Earthquake Authority
(CEA), 275-276

capacity, 33, 220-222, 225, 231, 233,
235,237,271-272, 280

capital, 32, 211, 326-327
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caps, financial, 37, 54-55, 83, 248, 300,
304, 318
care, 88-89, 104-105, 179, 189-190,
195-196, 205, 302, 309-311,
331-332
duty of, 88-89, 91, 179, 189-190,
195, 199, 202, 205, 331-332
optimal, 217-218, 291, 301, 309, 314
reasonable, 88, 90, 186
careless passengers, 198-200
carelessness, 145, 153, 172, 175, 199,
205
cargo, 12, 16-17, 28, 31, 38, 96-97, 112
carriage, 17, 36, 37, 40
carriage, international, 12, 16, 53, 307
carriage of hazardous and noxious
substances by sea, 35-36, 43, 51
carriage of nuclear substances, 23, 99,
101
carriers, 17-18, 53, 96, 99, 182, 198
air, 17-18, 52, 96, 172, 175, 180, 187,
198-199, 304-305
case-by-case basis, 65, 68, 77, 111, 328
case management, 113, 205
case studies, 114-184
catastrophe insurance, 209, 223, 270
catastrophes, 181, 209, 220, 262, 264,
266, 270, 277
natural, see natural disasters
catastrophic damages, 2, 24, 223, 239,
270
catastrophic events, 270-271, 294
catastrophic liabilities, 217, 250, 299
catastrophic risks, 215, 217, 219-220,
222,237, 268,270,272, 322
CCS (Consorcio de Compensacion de
Seguros), 224-225, 230
demand-side problems for
insurance, 218-219
Fukushima, 20, 223, 225-230, 237,
308
government provision of additional
risk layer, 223
government support for insurance,
220-230
particular, 271-272
public—private partnerships,
220-223

supply-side problems for insurance,
220
causal chain, 161-164, 166, 178, 181,
197
causal links, 68, 71, 117, 121, 129, 136,
163, 166, 204-205
direct, 109, 149, 173, 178, 192, 199,
203
causality, 104, 109, 151, 163-164, 190
causation, 66—68, 74, 88, 95, 104,
106-107, 160-161, 195, 204
adequate, 106, 109, 137, 150, 160,
162-164, 168, 194
chain of, 179, 306
ELD (Environmental Liability
Directive), 66—67
instruments to lighten burden of
proof, 106-107
Member State systems, 106—107
multiple, 204
PLD (Product Liability Directive),
74
presumptions of, 107, 132
regarding, 74, 106
standard burden of proof, 106
CCR (Caisse Centrale de Réassurance),
232-234,273-275
CCS (Consorcio de Compensacion de
Seguros), 224-225, 230
CEA (California Earthquake
Authority), 275-276
centralisation, 323-324
channelling, 27, 29-30, 53-54, 300,
307-308, 313, 315
exclusive, 35, 51-54, 55, 307
chemical plants, 3, 67, 68, 86, 127, 131,
192-195
chemicals, 76, 128, 133, 137, 140, 143,
172, 182
inflammable, 172—-173, 199
circulation, 70, 71-73, 127, 133, 155,
189, 191, 202-203, 244
civil aviation, 6, 12-18, 50-51, 175,
223,313
Convention for the Unification of
Certain Rules for International
Carriage by Air, 16-18
brief summary, 16
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Convention on Damage Caused by
Foreign Aircraft to Third Parties
on the Surface, 12-16
civil codes, 87, 116, 118-120, 126-127,
136-141, 147-148, 151-152,
156-157, 182—-183
civil law, 65, 87, 98, 105, 185, 195, 199,
309
countries/jurisdictions, 6, 87-89, 91,
105, 190, 195
systems, 85, 104, 107
civil liability, 4, 6, 19-20, 35-36, 44, 51,
327-329, 330, 333, 336
application of, 3
exposure, 56, 76, 83, 248, 292, 296,
317
systems of Member States, 87-113
bases of liability, 87-104
for terrorism-related risk, 2-3, 6, 82,
333, 336
Civil Liability Protocol, see Protocol on
Civil Liability and
Compensation for Damage
Caused by the Transboundary
Effects of Industrial Accidents
on Transboundary Waters
civil war, 21, 31-32, 38, 45, 52, 101, 194
CJEU (Court of Justice of the European
Union), 6, 57, 67, 92-93, 134,
191, 259
claims, multiple, 323
claims for compensation, 39, 41, 48,
131, 134, 138, 165, 174
CLC (International Convention on
Civil Liability for Oil Pollution
Damage), 28-36, 51
clean-up costs, 135, 142, 161, 194
clickwrap agreements, 242-244
co-defendants, 79, 145, 169
co-insurance, 213, 214, 216
co-reinsurance, 233-234
collateral sources, 62—63, 260
commercial sectors, 240, 246-247, 293,
295
Commission, European, 61, 85, 92-93,
258, 260, 272, 305, 317, 324-325
common law, 62, 85, 104-105, 185,
195, 199, 201, 309

359

comparison of liability regimes, 52, 83
compensability of pure economic loss,
108-109, 190, 192, 203
compensable damages, 13, 105,
108-110, 226
compensable harm, 134, 135
compensation, 24-25, 27-29, 32-37,
40-45, 46-51, 61-63, 100-103,
108-109, 225-228
adequate and prompt, 44, 47
amount of, 25, 40, 41, 46, 63, 260
burden of, 49, 280
claims for, 39, 41, 48, 131, 134, 138,
165, 174
of crime victims, 57, 63
direct, 281-282
for enduring fear of death and loss of
profits, 172, 182
for environmental damage, 192, 203
ex-post, 282, 301, 334
funds, 8, 29, 112, 150, 269, 277-279,
298, 319, 324
international, 29, 31
structured, 282, 334
government-provided, 279-282, 314
mechanisms, 3, 11, 15, 18, 24, 31, 42,
43,47
alternative, 7, 111, 252, 317, 324
government-supported, 282, 334
for personal injury, 187
prompt, 44, 47, 227
for pure economic loss, 192
schemes, 62, 111-112, 188, 228, 303
for victims of terrorism, 112, 206,
332
Compensation Directive, 62—63
Compensation Fund for the Victims of
Acts of Terrorism, see FGTI
competences, 105, 325-326
exclusive, 325, 328
shared, 325
competition, 239, 247, 250, 268, 276,
278, 326
law, 248, 261, 271
compliance, 75, 77, 83, 104-105,
125-126, 305-306, 308-309,
331, 332
defence, 69, 72, 309-310

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107100442
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-10044-2 - Civil Liability in Europe for Terrorism-Related Risk
Lucas Bergkamp, Michael Faure, Monika Hinteregger and Niels Philipsen
Index

More information

360 INDEX

compulsory coverage, 267, 269
compulsory financial security, 300,
311-314, 335
compulsory insurance, 37, 42—43, 55,
97, 265-268, 305, 311-312, 314,
334
compulsory liability insurance, 111,
218,219, 230, 265, 270
case for, 218-219
congruence of liability, 100
consequential loss, 108, 134, 135, 149,
172,192
Consorcio de Compensacion de Seguros,
see CCS
Consortium for Insurance
Compensation, 152
consumer expectation test, 70, 127
consumer protection, 93, 113, 114,
163
consumers, 4, 110, 117, 135, 141,
196-197, 242-243, 263, 270
contamination, 43, 68, 74, 150, 161,
240
contract terms, 134, 156, 169, 242, 244
contracting for liability limitation,
239-251, 288
contractors, 91, 99, 157, 159, 170-171,
198, 247, 254-256
independent, 91, 157, 159, 171, 175,
176, 185186, 196, 198
contracts, 64—65, 120-126, 129,
134-135, 154-156, 187-189,
232-234, 247-250, 331-332
quota-share, 273
sales, 117, 121-122, 132, 135, 155
stop-loss, 273-274
contractual claims, 80-81, 121, 127,
161
contractual duties, 151, 170, 177, 184,
190, 192—-193, 194, 202, 205
contractual freedom, 110, 188, 202
contractual liability, 87, 117, 124, 188,
200, 202
limitations, 3, 241, 245, 246, 248,
250, 293, 316, 332
contractual limitation of liability, 110,
188
contractual mechanisms, 246247

contractual obligations, 81, 155, 156,
188, 195, 202, 205, 316, 322

contractual protection, 240, 248, 293,
320

contractual recourse, 193-194, 197, 200

contractual relations, 4, 254

contributions, 28, 32, 37, 118-119, 123,
128, 139, 279, 282

contributors, 107-108, 191-192, 204,

278

contributory fault, 96-97, 118-119,
198

contributory negligence, 32, 89, 97,
101, 118, 186

Convention for the Unification of
Certain Rules for International
Carriage by Air, 16-18, 51, 53,
96, 175-177, 180, 183

attribution of liability, 17

basis of liability, 16-17

damage covered, 17-18

exclusions and defences, 18

financial security and compensation
mechanisms, 18

liable persons, 17

relevance, 18

summary of regime, 16

Convention on Damage Caused by
Foreign Aircraft to Third Parties
on the Surface, 12-16, 18, 51,
53, 55,97

attribution of liability, 13

basis of liability, 12

damage covered, 13-15

exclusions and defences, 15

financial security and compensation
mechanisms, 15

liable persons, 13

relevance, 16

summary of regime, 12

Convention on International Liability
for Damage Caused by Space
Objects, 35, 48-50, 51, 53

basis of liability, 48—49
damage covered, 49
exclusions and defences, 50
liable persons, 49
summary of regime, 48
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Convention on Supplementary
Compensation for Nuclear
Damage, 20

Convention on Third Party Liability,
19-20

cooperation, 44, 176, 261, 326

coordination, 159, 281, 326

costs, 67—68, 70, 128—129, 137—-138,
140, 142, 165, 197-199, 290-292

administrative, 42, 214, 238, 263,
274-275, 303, 313

clean-up, 135, 142, 161, 194

financial, 128

internalisation, 229-230, 281

preventive, 137, 165

reasonable, 131, 134, 135, 196

social, 280, 300, 314, 320

transaction, 80, 82

counter-terrorism policy, 60-61

Court of Justice of the European Union
(CJEU), 6, 57, 67, 92-93, 134,
191, 259

courts, 42—43, 58, 78-79, 91-93, 95-96,
100-101, 106-107, 125-126,
130-131

competent, 21, 26, 42—43, 46, 100
European, 6, 56, 57, 67, 92, 191
German, 162, 181
Polish, 106, 182

Spanish, 106, 127

coverage, 100, 112, 214-215, 228-229,
231-232, 234, 236-237,
263-270, 272-273

additional, 224, 269
comprehensive, 281, 334
compulsory, 267, 269
disaster, 267-269
first party, 262, 264, 270
government, 228, 236
mandatory, 267-269
terrorism, 221, 230, 232
crews, 29, 38, 39, 43, 172, 179-180, 285
crime
organised, 84, 150-151
victims, 57, 62—63, 112
violent, 59, 62

cross-border claims, 6, 77, 79, 81, 84,

324

Brussels I Regulation, 57, 63, 78-80,
82
EU legislation regarding, 77-82
cross-time diversification, 222, 280
culpa in contrahendo, 80
culpa in eligendo, 90-91, 157, 159
culpa in vigilando, 90-91, 157, 159, 176
custodians, 94, 103, 186, 201
customers, 132, 187-188, 201-202,
248, 250, 254, 289-290,
307-308, 331

damaged aeroplanes, 198—-199
damage(s), 3-5, 107-108, 118-121,

174-176, 242-243, 255-256,
260-264, 280, 287, 304

amount of, 37, 43

attribution of, 107, 109

claims, 131-132, 199

compensable, 13, 105, 108, 226

consequential, 1, 174, 242-243

Convention for the Unification of
Certain Rules for International
Carriage by Air, 17-18

Convention on Damage Caused by
Foreign Aircraft to Third Parties
on the Surface, 13—-15

Convention on International
Liability for Damage Caused by
Space Objects, 49

heads of, 108-109, 183, 188, 192,
193, 203, 304, 316

health, 128, 133, 135, 161-162, 168,
173, 304

liability for, 4, 7, 15, 97, 102, 195,
201, 330-331, 337

pure economic loss and

environmental damage, 7,
192-195

marine oil pollution, 30

massive, 74, 286, 288

Member State systems, 108—111

moral, 240, 260

non-economic, 255, 260, 261

non-material, 203

non-pecuniary, 93, 110, 120, 176,
191

nuclear liability, 22-23
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damage(s) (cont.)
to persons, 95-97, 153, 155, 175,
181, 186, 188, 198, 199
other than passengers, 97, 198
potential, 12, 30, 284, 287, 298,
314
to property, see property damage
punitive, 255, 260-261, 281, 286,
318, 333
reparable, 138, 182
security providers for, 188, 203, 205
strict liability for, 187, 201, 336
terrorism-related, 1, 3-5, 71, 74, 236,
294, 316, 322
transboundary, 44-45
damnum emergens, 123
dangerous activities, 37, 94-95, 142,
185, 195, 201, 204
general instruments increasing
liability exposure, 94-95
operators of, 7, 85-86, 185-186, 201,
205
dangerous goods, 95, 187
dangerous nuclear installations,
100-101
dangerous substances, 76, 95, 134, 135,
173, 186, 193, 201
strict liability for, 98, 134, 151
death, 14, 16, 110-111, 113, 120,
172-174, 176, 182-183,
242-243
debtors, 81, 129, 139
decisions, 164, 168, 203, 211, 258-260,
262, 286, 290-292, 295
deductibles, 213, 214, 216, 224,
275-276
defective emergency stop button, 86,
114-127
England and Wales, 114, 118-119,
121, 124-125
France, 115, 118-119, 121, 125
Germany, 115, 118, 119, 121-122,
125-126
Netherlands, 116, 118-119, 122, 126
Poland, 116, 118-120, 122-123
126-127
Spain, 116-117, 119, 120, 124, 127
Sweden, 117-120, 124, 127

defective products, 1-3, 69, 74,
115-117, 121, 124, 295, 331,
335
defective safety programmable logic
controller, 86, 127-152, 192
England and Wales, 128, 143, 145,
149-150
France, 128-130, 143-144, 145-146,
149-151
Germany, 130-134, 144, 147, 149,
151
Netherlands, 134135, 144, 147, 149,
151
Poland, 136139, 144, 147-148, 150,
151
Spain, 140-141, 145, 148, 150-152
Sweden, 142, 145, 148, 150, 152
defective services, 141, 163
defective software, 132, 145, 193
defectiveness, 114, 116, 122, 124, 141
defects, 69-73, 75, 91, 114, 116-117,
127, 136-137, 144, 204
design, 70-71, 74, 133, 244, 256, 323
informational, 70, 289
manufacturing, 70, 114-115, 116,
244, 322
PLD (Product Liability Directive),
69-71
programming, 128, 129, 136
Department of Homeland Security, see
DHS
design, 70-72, 73, 74-75, 116, 282, 288,
292
defects, 70-71, 74, 133, 244, 256, 323
detection equipment, 4, 69-70, 72-73,
284
deterrence, 7, 228, 251, 301, 313, 319,
333, 336
under-deterrence, 218, 300, 312,
314, 321, 334
deterrent effect of liability, 280, 282,
315, 319, 334
development risk defence, 69, 72-73,
75, 83, 92-93, 103, 191, 304,
306
DHS (Department of Homeland
Security), 252-253, 256-259,
260

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107100442
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-10044-2 - Civil Liability in Europe for Terrorism-Related Risk
Lucas Bergkamp, Michael Faure, Monika Hinteregger and Niels Philipsen
Index

More information

INDEX 363

differentiation, 214, 217, 268, 278, 306
premium, 213, 214, 216
risk, 263, 277-279
direct causal links, 109, 149, 173, 178,
192, 199, 203
direct liability, 148, 188, 192, 195, 199,
201, 205
limitations, 244, 315
direct tortfeasors, 139, 147, 171, 306
Directive 2004/80/EC relating to
compensation to crime victims,
62-63
implications for liability for
terrorism-related risk, 63
summary of regime, 62
disaster insurance, 217, 224, 264-269,
274
disaster relief measures, 164, 197
disaster risk, 267
disasters, 209, 216, 217-220, 221, 223,
230, 262, 265-267, 269-270
exceptional natural, 52, 142, 194
large-scale natural, 262, 273, 276
technological, 61, 104, 112, 269
and terrorism, 222, 237-238, 262,
272,276
discretion, 59, 77, 107, 109, 118, 143,
204, 253, 258-259
disturbances, 94, 109, 116, 150
diversification, cross-time, 222,
280
duties, 88, 125, 161-162, 163, 167,
169-171, 267-268, 278,
311-313
of care, 88-89, 91, 179, 189-190,
195, 199, 202, 205, 331-332
breach and fault, 89
towards third parties, 189-190
general, 88, 171, 311
non-contractual, 142, 179, 183, 194,
200
non-delegable, 91, 163
to provide financial security, 55
regulatory, 105, 266
statutory, 87-88, 105, 108, 115

earthquakes, 129-130, 131-132,
134-136, 141, 142-144,

150-151, 193-195, 225-226,
271
strong/heavy, 128, 136, 145, 195
EC]J (European Court of Justice), see
CJEU
ecological damage, 11, 12, 15, 29, 39,
50, 131-132
economic actors, 239-241, 245,
246-249, 250, 284, 287
economic analysis of liability for
terrorism-related risk, 300-315
economic losses, 36, 121, 132, 150, 154,
240, 304
compensability of pure, 108-109,
190, 192, 203
consequential, 108, 172, 192
economic operators, 284, 287, 298,
319-320, 335
economic perspective, 7, 55, 300-301,
303, 309, 313-314, 319
effectiveness, 48, 58, 239, 246, 254,
256-257
efficient prevention of damage, 307,
324
ELD (Environmental Liability
Directive), 6, 57-58, 63—68, 82,
105, 165, 203, 304-306, 331
causation, 66—67
exclusions and defences, 64—-66
implications for terrorism-related
risk, 67—68
summary of regime, 63—64
emergencies, 128, 136, 172-174, 177,
198-199, 200
empirical evidence, 264-266, 276, 296,
298, 302, 311
employees, 64—65, 89-90, 145148,
168,172,174, 182, 186, 187-189
employers, 89-90, 145-148, 168, 186
employment, 13, 18, 89-90, 148
contracts, 147, 168
End User Licensing Agreements
(EULAs), 242243
enforcement, 6, 57, 78, 84
England and Wales, 85, 91-92, 97,
106-107, 118-119, 149-150,
169-170, 185, 196—-197
aeroplane accidents, 172, 178, 179
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England and Wales (cont.)
border control, 166, 169-171
defective emergency stop button,
114, 118-119, 121, 124-125
defective safety programmable logic
controller, 128, 143, 145,
149-150
law, 89, 94, 104-105, 110, 186, 190,
199, 201
public service (infrastructure)
undertaking, 153, 161, 164
enterprise-threatening liability
exposure, 283-299, 329, 335
environment, 43, 65, 76, 104, 109,
137-138, 157, 187
Environmental Code, 104, 109, 142,
152, 160, 194, 197
environmental damage, 7, 11, 36,
63-67, 69, 80, 103, 109,
140-141, 191-193
compensation of, 203
and pure economic loss, 7, 192-195,
203-204
environmental harm, 95, 103-104, 109,
187, 192, 201, 203, 303
environmental liability, 11, 50, 63, 103,
161, 313
Environmental Liability Directive, see
ELD
environmental strict liability, 142,
152
equipment, 4, 70, 289, 292, 322
detection, 4, 69-70, 72-73, 284
personal protective, 75, 305
EU (European Union), 56-62, 82,
242-243, 258-261, 287,
316-318, 320-321, 323-329,
331, 333-335
arguments in favour of limiting
liability for terrorism-related
risk, 286-296
Brussels I Regulation, 57, 63, 78-80,
82
competence, 325-327
counter-terrorism policy, 59, 62
Court of Justice of the European
Union (CJEU), 6, 57, 67, 92-93,
134, 191, 259

Directive 2004/80/EC relating to
compensation to crime victims,
62-63

ELD (Environmental Liability
Directive), 6, 57-58, 63—68, 82,
105, 165, 203, 304-306, 331

European Commission, 61, 85,
92-93, 258, 260, 272, 305, 317,
324-325

Francovich doctrine, 6, 57-59, 82,
330

institutional law prerequisites for
action, 325-329

internal market powers, 327

law, 4-6, 9, 56-58, 75, 77, 260-261,
313, 325, 327-328

general principles, 325, 328-329

lessons from, 303-307

liability for terrorism-related risk,
56, 86

relevance for security industry, 84

legislation, 6, 56, 82, 306-307, 328

regarding cross-border claims,
77-82

relevant to liability for
terrorism-related risk, 63—82

liability regimes, 82—83, 84, 334

options to limit liability, 317-323

PLD (Product Liability Directive), 6,
69-75, 77, 82-83, 92, 203,
303-3006, 331

policy on combating terrorism,
59-62

and procedural solutions, 317,
323-324

product liability, 189, 202

regulations and effects on liability, 75

regulatory regimes, 82—-84

role for, 316329, 337

Rome II Regulation, 57, 77, 80-82

Safety Act, 258, 260, 318, 333

subsidiarity, 169, 306, 328

TEU (Treaty on European Union),
325, 326, 328

TFEU (Treaty on the Functioning of
the EU), 93, 325-326, 328

and victim compensation solutions,
324-325
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EULAs (End User Licensing
Agreements), 242-243
European Commission, 61, 85, 92-93,
258, 260, 272, 305, 317, 324-325
European Court of Justice, see CJEU
European Union, see EU
evidence, 75, 137, 254, 256, 297-298,
313, 316, 328-329, 334-336
ex-post compensation, 282, 301, 334
exceptional liability exposure, 251,
333
exceptional natural disasters, 52, 142,
194
exclusion of heads of damage by
contractual agreement, 110
exclusion of liability, 38, 110, 308
exclusions, 31, 45, 48, 50, 110, 213, 214,
251, 317-318
exclusions and defences, 11, 15, 18, 23,
31,50, 64,71
exclusive channelling, 35, 51-54, 55,
307
exclusive competences, 325, 328
exclusive economic zones, 34, 36, 43
exclusive fault, 137, 182
exclusive jurisdiction, 27, 42, 78, 100,
255, 259
exemptions, 67, 118, 131-132, 193,
271-272
exonerations, 21, 50, 71, 101, 144,
244-245, 248, 293
expectations, 71, 75, 84, 236, 245
consumer expectation test, 70,
127
legitimate, 328
reasonable, 71, 126, 151, 290
safety, 70-71, 74-75
exposure, 211, 239-240, 246, 248, 250,
299, 309-313, 332
civil liability, 56, 76, 83, 248, 292,
296, 317
to liability, 63, 217, 228, 283, 301,
309-311, 319
potential, 240, 267, 301
risk, 209, 216, 254
exteriority, 143
extra-contractual liability, 87, 91, 186,
189, 200, 202, 203-204

365

facilities, 65, 67, 7677, 131-132, 186,
290, 321, 322, 331
facility operators, 1-3, 4, 63, 292,
293-296, 322-324, 326-329,
331, 335-336
liability of, 292, 293
and security firms, 290-291,
293-294, 296, 297-298, 335
fairness, 88, 110, 188, 190, 202, 278
FATF (Financial Action Task Force),
61
fault, 4849, 8789, 90-95, 107-108,
117-118, 139-141, 185-187,
196-198, 203-204
assessment of, 89
contributory, 96-97, 118-119, 198
exclusive, 137, 182
inexcusable, 180
intentional, 111, 146, 148
presumption of, 91, 96, 185, 198
proof of, 91, 95, 204
fault-based liability, 4546, 8688,
95-97, 185-186, 188-189,
192-194, 199-202, 203-205,
331
concurrent, 127
effect of regulations for security
providers, 190
legal basis, 87
and negligence, 195-196
obligation of, 196, 205
operators of dangerous activities,
185-186
towards third parties, 189—-191
fees, 174, 224, 226, 228-229
FGTI (Compensation Fund for the
Victims of Acts of Terrorism),
112, 153, 154, 166, 180, 197,
199
Financial Action Task Force (FATF),
61
financial caps, 37, 54-55, 83, 248, 300,
304, 318
financial costs, 128
financial guarantees, 40—42, 228, 305
financial incentives, 292, 302
financial limits, 287, 298, 304, 318,
330

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107100442
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-10044-2 - Civil Liability in Europe for Terrorism-Related Risk
Lucas Bergkamp, Michael Faure, Monika Hinteregger and Niels Philipsen

Index
More information

366 INDEX

financial security, 22-24, 31-32, 42,
45-47, 50, 52, 55, 100, 225-226
and compensation mechanisms, 11,
15, 18, 24, 31, 42, 47
compulsory/mandatory, 300,
311-314, 335
firefighting, 130-131
first-party insurance, 213-215,
262-265, 267, 270, 302
flood, 262, 264, 267, 269, 271-272,
274-275
force majeure, 131, 136, 143-144, 151,
195, 196-197, 205, 332
liability in cases of, 92, 185
foreseeability, 88, 109, 122, 125, 129,
163, 193, 246
France, 85, 87-89, 92-94, 97-99,
101-103, 105-107, 110-112,
191-192, 268-269
aeroplane accidents, 173, 178,
180-181
border control, 166, 169-171
CCR (Caisse Centrale de
Réassurance), 232-234, 273-275
Code civil, 103, 109, 111, 186, 193,
201
defective emergency stop button,
115, 118-119, 121, 125
defective safety programmable logic
controller, 128-130, 143144,
145-146, 149-151
FGTI (Compensation Fund for the
Victims of Acts of Terrorism),
112, 153, 154, 166, 180, 197, 199
GAREAT (Gestion de I’Assurance et
de la Réassurance des Risques
Attentats et Actes de Terrorisme),
232-235
law, 90, 92, 98, 104, 109, 129, 150,
190
public service (infrastructure)
undertaking, 153-154, 161,
164
Francovich doctrine, 6, 57-59, 82, 330
freedom, contractual, 110, 188, 202
Fukushima, 223, 225-230, 237, 308
Fund Convention (International
Convention on the

Establishment of an
International Fund for
Compensation for Oil Pollution
Damage), 28-33, 51

GAREAT (Gestion de I’Assurance et de
la Réassurance des Risques
Attentats et Actes de Terrorisme),
232-235

general principles of EU law, 325,
328-329

general strict liability regimes, 94, 103,
187, 201

general tort law, 21, 103-104, 108-110,
115, 125, 155-156, 194-195,
205

genetically modified organisms
(GMO:s), 98, 109, 187, 190, 201

Germany, 85, 87-89, 91-93, 98-99,
102-103, 106-108, 112—-113,
185-187, 191-192

aeroplane accidents, 173-174, 178,
181

BGB (Biirgerliches Gesetzbuch),
90-91, 107-108, 115, 118-121,
130-134, 155-156, 164,
166-167, 173-174

border control, 166—-167, 169-171

courts, 162, 181

defective emergency stop button,
115,118,119,121-122, 125-126

defective safety programmable logic
controller, 130-134, 144, 147,
149, 151

law, 94, 97, 108, 173, 197, 199

public service (infrastructure)
undertaking, 155-156, 162, 164

Gestion de I'Assurance et de la
Réassurance des Risques
Attentats et Actes de Terrorisme,
see GAREAT

GMOs, see genetically modified
organisms

goods, 119, 124, 133, 281, 289, 316,
323, 326327

dangerous, 95, 187
security, 5, 242, 283, 298, 323, 329,
335
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government acts, 222, 281-282
government contractor defence, 255,
261
government contracts, 256, 298
government coverage, 228, 236
government intervention, 221-223,
238,277, 279-280, 293, 316
government-provided compensation,
279-282,314
arguments against, 280-281
arguments in favour, 279-280
policy recommendation, 281
government support, 220, 221-223,
272-273
government-supported compensation
mechanisms, 282, 334
gross negligence, 89-90, 97, 101, 109,
111, 119, 146, 154, 166
groundwater, 128, 131, 138
Guarantee Fund for Victims of
Terrorist Acts, 153, 154, 197,
199
guarantees, 15, 124, 223, 225, 233, 237,
272,276
bank, 15, 31
financial, 40-42, 228, 305
state, 225, 273-275
Guardia Civil, 175-176

habitats, protected, 63—64, 67, 68
habitual residence, 80-81
harm, 94-96, 103—-105, 158-165,
170-174, 175-180, 186—187,
188-189, 202-203, 218-219
compensable, 134, 135
consequential, 120
environmental, 95, 103-104, 109,
187, 192, 201, 203, 303
externalisation, 55, 218, 237-238,
312
harmed passengers, 96, 199-200
hazardous substances, 35-36, 37-38,
39, 43, 51, 331
hazards, natural, 270, 273
heads of damage(s), 108-109, 183, 188,
192, 193, 203, 304, 316
heads of liability, 87, 95, 114, 189,
193-194, 195, 197, 202

367

operators of dangerous activities,
185-187
health, 49, 87, 115-116, 121, 138, 140,
155,163, 173-174
damage, 128, 133, 135, 161-162,
168, 173, 304
high-risk facilities, 283, 288-290,
316-317, 320, 325, 336
liability exposure of operators of,
287-288
operators, 293, 295, 296-297, 298,
316, 319, 330, 334, 335
HNS Convention, 36-37, 39, 41-43,
51-53, 307
HNS Convention for compensation,
41-42
HNS Fund, 37, 39, 41-43, 55
Homeland Security Act (HSA), 252
homeowners, 161, 166, 196, 265,
275-276
hostilities, 21, 31-32, 38, 45, 101, 112
HSA (Homeland Security Act), 252
hybrid provisions, 248, 293

immunity, 171, 245, 254-256, 286
impending liability crisis, 316, 329,
332, 335, 336
importers, 32, 83, 93, 303
incentives, 236-237, 277-278, 281, 284,
295-296, 300, 301-302,
309-310, 312, 318-319
additional, 310-311
financial, 292, 302
prevention, 54, 278, 307-308, 314,
315, 318, 320, 334, 336
income, loss of, 240, 264, 302—-303
indemnities, 138—139, 179, 248, 293,
298, 321
indemnity agreements, 225-226,
228-230, 238
indemnity fees, 226, 228-229
independent contractors, 91, 157, 159,
171, 175,176, 185-186, 196,
198
industrial accidents, 35, 44-47, 51
transboundary effects of, 44, 46-47
industrial operators, 219, 301
industrial risks, 224, 233
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industry practices, 240-248
relevance for security industry,
246-248
sectoral analysis, 240-246
inefficiencies, 267—268, 334
inexcusable fault, 180
inflammable chemicals, 172—-173,
199
information, 38-39, 68, 70-71, 72, 75,
76, 266267, 288-289, 324-325
informational defects, 70, 289
infrastructure, 86, 152, 157, 196, 224,
279, 284
injured parties, 95, 97, 120, 149, 174,
181, 186
injured persons, 72, 119, 138, 165-167,
179, 204
injurers, 12, 217-218, 223, 262, 302,
306, 310-312
insured, 217
liable, 217, 279
potential, 12, 217-218, 301, 309, 311
injuries, 16-17, 112, 114-117, 151, 153,
165-166, 180-181, 210-211,
253
bodily/physical, 16, 96, 108,
115-116, 198, 255, 260
innovation, 7, 249, 252-253, 281,
296297, 298, 306, 334
insolvency, 47, 167, 217-218, 224, 277,
300, 305, 312-313
risk, 313-314, 334
Installation States, 24-25, 27, 55
installations, 19-22, 24, 68, 99, 103, 289
insurability, 46-47, 212-213, 215-216,
220, 223, 237, 267, 273, 277
conditions of, 209, 212-215
insurance, see also Introductory Note
adequate, 248, 250, 265, 327
capacity, 22, 270
companies, 209, 211, 213, 217, 233,
235-236, 263, 270-274, 276
participating, 235-236, 275
compulsory liability, 218, 219
compulsory/mandatory, 37, 42—43,
55, 97, 265-268, 305, 311-312,
314, 334
contracts, 78, 81, 154, 235-236, 240

coverage, 217-218, 219, 221, 224,
237,267-268, 276-278, 295, 298
adequate, 18, 250, 294, 332
limited, 175, 219, 294
obligation of providing, 305
first party, 213-215, 262-265, 267,
270, 302
industry, 209, 226, 232, 271, 295, 321
legal and economic background,
209-216
of man-made disasters, 209, 216-230
markets, 24, 268, 272, 278, 317, 321,
323,329, 335
private, 220-221, 275, 277
of natural disasters, 230, 252,
262-277
policies, 213, 224-225, 230, 232, 244,
264, 268, 272,275
premiums, see premiums
terrorism-related, 295, 335, 336
of terrorism-related risks, 209,
230-238
third party, 209, 213, 263-264, 281,
294
insured losses, 231-232, 275
insured pool, 211, 214
insurers, 112, 212-213, 216-217,
230-233, 235-238, 262264,
270-274,275-279, 312-313
insurrection, 21, 31-32, 38, 45, 101
intent, 18, 22, 31, 38, 39-41, 43, 89-90,
174,177
intentional acts, 38, 65, 194, 195, 197,
199, 201, 203, 205
intentional fault, 111, 146, 148
internal market, 325-328
powers, 327
internalisation, costs, 229-230, 281
international compensation funds, 29,
31
International Convention on Civil
Liability for Oil Pollution
damage(s), see CLC
International Convention on Liability
and Compensation for Damage
in Connection with the Carriage
of Hazardous and Noxious
Substances by Sea, 35-44, 51
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basis of liability, 37-38 large-scale terrorist attacks, 283,
financial security and compensation 322
mechanism, 42 launching States, 4850, 52-53
jurisdictional issues, 42—43 legal persons, 46, 63
liable persons, 38—-39 legal systems, 113, 148, 183, 205, 219,
limitation of liability, 39—42 302-304, 309

summary of regime, 36-37
International Convention on the
Establishment of an
International Fund for
Compensation for Oil Pollution
Damage, see Fund Convention
International Fund for Compensation
for Oil Pollution Damage, 28, 51
international law, 6, 11, 34, 50, 300,
303, 313, 315
lessons from, 307
liability for terrorism-related risks,
11-55
international nuclear liability
conventions, 225
international reinsurance market, 234
intervention, state, 26, 52, 55, 221-222,
223,225-226, 238
irresistibility, 134, 143-144, 194
insurance, liability, see liability
insurance

Japan
Fukushima, 20, 223, 225-230, 237,
308
Nuclear Damage Compensation
Facilitation Corporation, 227
juridical persons, 49-50
jurisdiction, 6, 27, 34, 36, 4243,
78-80, 84, 85, 100, 259
exclusive, 27, 42, 78, 100, 255, 259

knowledge, 18, 31, 38, 40, 50, 73, 93, 97
special, 89, 188, 195, 201
technical, 60, 66, 72, 73, 244

Korean Air Lines shootdown, 285-286

labour relations, 90, 148

landing, 172, 177, 198-199, 200

large liability exposure, 242, 304

large-scale natural disasters, 262, 273,
276

victims in European, 302—-303
legal writers, 120, 158, 175-177
legislation, 21-22, 26, 29, 57, 59,
82-84, 252, 326-328, 330
legitimate expectations, 328
liability
absolute, 21, 48, 50
apportionment of, 67, 107, 118, 135,
191
attribution of, see attribution of
liability
basis of, see basis of liability
burden of, 33, 90, 147, 200, 324
caps, 13-14, 17-18, 3940, 93,
96-97, 100-102, 111, 260-261,
317-319
higher, 18, 100-101
in cases of force majeure, 92, 185
catastrophic, 217, 250, 299
congruence with coverage, 100
for damage, 4, 7, 15, 57, 97, 102, 183,
330-331, 337
caused by natural disaster or act of
terror, 195-201, 205-206
pure economic loss and
environmental damage, 7,
192-195
deterrent effect of, 280, 282, 315,
319, 334
direct, see direct liability
environmental, see environmental
liability
EU product, 189, 202
exclusion of, 38, 110, 308
exposure, 5657, 8284, 241-243,
245-246, 248-251, 297-299,
309-311, 327-328, 331-332
extra-contractual, 87, 91, 186, 189,
200, 202, 203-204
fault-based, see fault-based liability
heads of, 87, 95, 114, 185, 189,
193-194, 195, 197, 202
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liability (cont.) rules, 54, 56, 7677, 82, 85, 214-215,
impending crisis, 316, 329, 332, 335, 217,278, 301

336
insurance, 79, 111, 213-218, 225,
228-230, 260, 287, 313
compulsory, 111, 218, 219, 230,
265, 270
third-party, 209, 213-215,
263-264, 281, 294
law
functions, 302-303
goals, 301-302
limitations, 39—42, 46—47, 239-240,
242-244, 247-251, 293-294,
296-297, 307-311, 317-320,
336
contracting for, 239-251, 288
contractual, 3, 110, 188, 241, 245,
246, 248, 250, 293
direct, 244, 315
industry practices, 240-248
possible, 319-320
reasonable, 316, 321
limited, 54, 147, 219, 243
limits, 14, 25, 30, 42, 43
maximum, 22, 100, 256
no-fault, 94-95, 99, 159
of operators of dangerous activities,
201
comparative analysis, 185-187
of operators of nuclear ships, 22
personal, 106, 148
potential, 131, 189, 202, 228, 249,
306, 311, 316, 331
private, 314
product, see product liability
proportional, 49, 107
for pure economic loss and
environmental damage, 7,
192-195, 203
regimes, 7, 11-12, 50-51, 53-54, 55,
82, 300, 302, 327
comparison, 51-52
EU, 82-83, 84, 334
policy relevance, 54-55
risks, 76, 86, 215, 217-218, 247
248-250, 287, 294, 297

fault-based, 331
scope of, 7, 23, 31, 69, 105, 212, 255,
304-307,317-318
of security providers, 7, 187-192,
201-203, 251, 293, 318, 327
standards, 5, 186, 201, 246, 329, 335,
336
state, 58-59, 158-159, 167-170, 176,
197, 200
strict, see strict liability
systems, 48, 214, 251, 281, 301, 319,
333,336
for terrorism-related risk
enterprise-threatening, 283-299
for terrorism-related risks
EU law, 56, 86
international law, 11-55
Member State law, 85, 206
unlimited, 1, 23, 100-102, 111, 230,
240, 248, 283, 334
vicarious, see vicarious liability
Liability Convention, see Convention
on International Liability for
Damage Caused by Space
Objects
liability exposure
civil, 56, 76, 83, 248, 292, 296, 317
enterprise-threatening, 283-299,
329, 335
terrorist attacks and case law,
284-286
exceptional, 251, 333
extent of, 288-292
increased, 296
increasing, 94
large, 242, 304
of operators, 83, 292, 293, 314
of high-risk facilities, 287-288
potential, 1, 5, 215-216, 241, 288
311
of private parties, 82—84
third-party, 62, 335
liable injurers, 217, 279
liable operators, 25, 27, 54, 100-101,
227,307
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liable parties/persons, 1, 3-7, 11-13,
17-18, 21-22, 46, 49, 52-54,
287
Convention on Damage Caused by
Foreign Aircraft to Third Parties
on the Surface, 13
Convention on International
Liability for Damage, 49
International Convention on
Liability and Compensation for
Damage in Connection with the
Carriage of Hazardous and
Noxious Substances by Sea,
38-39
marine oil pollution, 29-30
nuclear liability, 21-22
Protocol on Civil Liability and
Compensation for Damage
Caused by the Transboundary
Effects of Industrial Accidents
on Transboundary Waters, 46
liable tortfeasors, 169, 279, 303
life, 87-88, 97, 121, 219, 227, 255
loss of, 13—14, 19, 49
limitation of liability
International Convention on
Liability and Compensation for
Damage in Connection with the
Carriage of Hazardous and
Noxious Substances by Sea,
39-42
Protocol on Civil Liability and
Compensation for Damage
Caused by the Transboundary
Effects of Industrial Accidents
on Transboundary Waters, 46
limitations, 19, 27, 30-31, 102,
110-111, 242-243, 247,
249-251, 318-320
limited insurance coverage, 175, 219,
294
limited liability, 54, 147, 219, 243
litigation environment, 261, 294, 297,
333
local water suppliers, 128, 130-131,
132,137
Lockerbie, 285

371

loss of income, 240
loss of life, 13-14, 19, 49
loss of profits, 121, 123-124, 172, 176,
182
loss reinsurance programme, 234
losses, 1617, 121-123, 128-130,
147-150, 153-154, 192-194,
231-232,233-236, 318-320
consequential, 108, 134, 135, 149,
172,192,203
expected, 271-272, 312
of income, 240, 264, 302-303
insured, 231-232, 275
non-pecuniary, 108, 215, 255
portion of, 180
pure economic, 94-95, 108-110,
121-122, 149-150, 187-188,
191-193, 197, 203, 323-324
lost profits, 1, 7, 69, 106, 123, 183, 192,
194, 240

machines, 114-117, 121, 124, 126, 129,
137
stamping, 114-115, 116, 120
maintenance, 31, 37-38, 167, 171
major-accident hazards, 75-76
man-made disasters, insurance of, 209,
216-230
mandatory coverage, 267269
mandatory financial security, 300,
311-313, 335
mandatory insurance, 55, 268, 281,
334
mandatory security, 52, 238
manufacturers, 69, 72, 82, 88, 115-116,
125-126, 244, 253, 254
manufacturing defects, 70, 114-115,
116, 244, 322
marine oil pollution, 11, 28-35, 55,
219,223, 307, 314
basis of liability, 29
damage covered, 30
exclusions and defences, 31
financial security and compensation
mechanism, 31-33
jurisdictional and procedural issues,
34
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marine oil pollution (cont.)
liable persons, 29-30
relevance of conventions, 34
summary of regime, 28-29
market failures, 218, 235, 239, 280, 293,
321, 335
market prices, 220-221, 228, 320
market solutions, 222-223, 238, 276
markets, 220-221, 222, 236, 250,
272-274, 280, 283, 320-321,
335
internal, 325-328
for security goods and services, 317,
320-321
massive property damage, 1, 240
maximum liability, 22, 100, 256
medical expenses, 7, 240, 264, 302-303
medical products, 103, 187, 201
Member State systems, 87113
alternative compensation
mechanisms, 111-113
attribution of liability, 107-108
bases of liability, 87-104
causation, 106-107
damages, 108—111
meteorological industry, 240, 242,
245-246
minimum insurance requirements for
air carriers and aircraft
operators, 96
Montreal Convention, see Convention
for the Unification of Certain
Rules for International Carriage
by Air
moral damage, 240, 260
moral hazard, 213-216, 272, 278,
312-313
control of, 214, 217, 312
risk, 40, 209, 217
multiple causation, 204
mutual recourse obligations, 188, 202

national civil liability regimes, 329,
335
national laws, 6-8, 72, 83, 100-101,
191, 316, 324, 327-328, 331-332
national security, 325, 326
national tort laws, 99, 187, 309

natural catastrophes, see natural
disasters
natural disasters, 52-53, 101-102,
195-196, 205, 209, 225-226,
262, 264-266, 268-269,
275-277
insurance
case for comprehensive disaster
insurance, 265-270
demand-side problems, 264-265
first-party, 262-264
government support, 272-276
supply-side problems, 270-272
insurance of, 230, 252, 262277
large-scale, 262, 273, 276
prevention of pollution damage in
case of, 142,193
natural forces, 95, 103, 131, 136, 156,
186, 196, 262
natural hazards, 270, 273
natural persons, 64, 69, 188, 316
navigational aids, 31, 37-38
Nederlandse
Herverzekeringsmaatschappij
voor Terrorismeschaden, see
NHT
negligence, 114-116, 124-126,
143-145, 147-150, 154-155,
159-172, 174-175, 179-181,
182, 185
contributory, 32, 89, 97, 101, 118,
186
and fault-based liability, 195-196
gross, 89-90, 97, 101, 109, 111, 119,
146, 154, 166
per se, 7677, 83, 296
tort of, 87-88, 104, 195, 197, 199
wilful, 90, 147
negligent acts, 45-46, 134, 147, 335
negotiorum gestio, 130-131, 164, 197
neighbours, 4, 128, 137, 192-194
law of, 137
Netherlands, 87-89, 91-92, 98-99,
107-108, 109-111, 185-187,
203-204, 219, 237-238
aeroplane accidents, 174, 178,
181-182
border control, 167-168, 169, 171
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BW (Burgerlijk Wetboek), 90-91,
134-135, 147, 149, 156,
168-171, 174, 182, 193-194

defective emergency stop button,
116, 118-119, 122, 126

defective safety programmable logic
controller, 134-135, 144, 147,
149, 151

government, 235-237

public service (infrastructure)
undertaking, 156, 162, 164-165

NHT (Nederlandse
Herverzekeringsmaatschappij
voor Terrorismeschaden),
235-236, 238

no-fault liability, 74, 94-95, 99, 159

non-compliance, 7, 76-77, 83, 121,
126-127, 241, 309, 331

risk of, 76, 83

non-contractual claims, 87, 177

non-contractual duties, 142, 179, 183,
194, 200

non-contractual liability, 145, 170, 175,
184

non-contractual obligations, 57,
80-81

non-contractual relationships, 90-91,
186

non-delegable duties, 91, 163

non-economic damages, 255, 260,
261

non-material damage, 203

non-pecuniary damage, 93, 110, 120,
176, 191

non-pecuniary losses, 108, 215, 255

non-performance, 122, 126, 156

non-security products, 71, 74-75

noxious substances, 35-36, 37, 39, 42,
43-44, 51

nuclear accidents, 11, 22, 25, 27, 53,
226, 229, 238, 240

nuclear damage, 19-20, 26-27, 99, 102,
225-226

nuclear damage, compensation, 99,
227

Nuclear Damage Compensation
Facilitation Corporation, 227

Nuclear Energy Agency (NEA), 19, 24

nuclear incidents, 21-22, 24, 26-27,
99-101
nuclear installations, 21, 23, 26-27, 34,
95, 98-102, 187, 190
dangerous, 100-101
nuclear liability, 6, 11, 19-27, 29,
50-51, 54-55, 102
basis of liability, 21
conventions, 19, 22, 25-27, 30, 34,
51, 237-238, 307,314
first generation of, 19-20
international, 225
relevance, 27
damage covered, 22-23
exclusions and defences, 23
financial security and compensation
mechanisms, 24-25
jurisdictional and procedural issues,
26-27
liable persons, 21-22
summary of regime, 19-20
nuclear operators, 19-23, 225-229
nuclear power plants, 1-3, 21-22,
53-54, 240, 283
nuclear risks, 98, 235
nuclear ships, liability of operators of,
22
nuclear substances, 21, 23, 99, 101

OECD Nuclear Energy Agency (NEA),
19, 24
oil industry, 28-29
oil pollution, marine, see marine oil
pollution
omissions, 13, 17-18, 21-22, 31, 38,
40-41, 45-47, 96, 158
operators
airport, 169-170, 177, 200, 283, 321
of dangerous activities, 7, 85-86,
201, 205
comparative analysis, 185-187
economic, 284, 287, 298, 319-320,
335
of facilities, 1-3, 4, 6, 67, 162, 284
of high-risk facilities, 281, 283,
288-289, 293, 295, 296-297,
298, 316317, 333-334,
335-336
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operators (cont.)
liability, 22, 45, 53, 81, 101, 183, 205
of security providers and facility
operators, 318, 327
liable, 25, 27, 54, 100-101, 227, 307
minimum insurance requirements
for air carriers and aircraft, 96
professional, 134, 135
and security providers, 191-192,
293, 331, 336
optimal care, 217-218, 291, 301, 309,
314
organised crime, 84, 150-151
owners, 7, 29-32, 36-43, 97, 104, 109,
129-130, 138, 173
house, 161, 166, 196, 265
registered, 13, 38
tankers, 28-32, 35

pain, 1, 7, 108, 115, 240, 255, 260, 264,
302-303
moral, 84
Paris Convention, 19-27, 98-102, 194
participating insurance companies,
235-236, 275
partnerships, public—private, 209,
220-223, 230, 277, 281, 295,
298, 319
passengers, 16—17, 96-97, 166,
172-177,179-182, 183, 187,
198-200, 285
harmed, 96, 199-200
injured, 199-200
patients, 96, 111-112
PC-Protocol, 100-101
performance, 70, 91, 123, 138, 155, 157
objectives, 72, 244
permit defence, 65-66, 165, 306
personal acts, 31, 38, 40, 47, 139
personal damage, 132, 224
personal injury, 13-15, 109, 114,
116-120, 134-135, 188,
191-193, 196-197, 240,
242-243
compensation for, 187
personal liability, 106, 148
personal protective equipment, 75, 305

personal wealth, 217-218
personnel
non-certified, 176, 179
specially trained and certified, 172,
175
pharmaceuticals, 93, 96, 103, 111, 187,
190, 191, 240-241, 245
physical injury, 108, 115, 255, 260
pilots, 29, 111, 114, 285
PLD (Product Liability Directive), 6,
69-75, 77, 82-83, 92, 203,
303-3006, 331
causation, 74
defects, 69-71
exclusions and defences, 71-73
implications for terrorism-related
risk, 74-75
liability regimes, 74, 83, 84
regulations and effects on liability,
7577
summary of regime, 69
Poland, 85, 91-93, 97-99, 102-103,
105-113, 185-187, 192,
196-198, 203
aeroplane accidents, 174-175, 179,
182-183
border control, 168-169, 171
courts, 106, 182
defective emergency stop button,
116, 118-120, 122-123,
126-127
defective safety programmable logic
controller, 136-139, 144,
147-148, 150, 151
law, 91, 95, 108, 109, 122-123, 137,
139, 185-186
public service (infrastructure)
undertaking, 156-157, 162-163,
165
policies
counter-terrorism, 60—61
insurance, 224-226, 230, 232, 243,
244,263-264, 268, 272, 275
national security, 326
policyholders, 232, 273, 276
policymakers, 8, 251, 299, 301, 333,
335, 336
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polluter-pays principle, 45
pollution, 67, 128-130, 131-132, 138,
142, 149-151, 153
damage, 31-32, 34, 39
prevention of, 142, 193
marine oil, see marine oil pollution
pooling, 212, 216, 228, 271
potential damage, 12, 30, 278, 279, 284,
287,298, 314
potential exposure, 240, 267, 301
potential injurers, 12, 217-218, 301,
309, 311
potential liability, 131, 189, 202, 228,
249, 306, 311, 316, 331
exposure, 1, 5, 215-216, 241, 288,
311
potential losses, 210, 214, 218
potential victims, 213, 217, 222, 265,
267,277,279, 281, 289
power plants, nuclear, 1-3, 21-22,
53-54, 240, 283
powers, 58, 171, 258-259, 325-327
explicit, 325, 327
legislative, 325-326
precautions, 89, 144, 294, 310
premiums, 210-211, 214-215, 217,
221-222, 224, 231-238,
265-268, 273, 275-276
actuarial, 229
differentiation, 213, 214, 216
high, 211, 220
reinsurance, 100, 221
risk-based, 222, 238
presumptions, 67, 75, 81, 107, 132, 136,
256, 305-306, 308-309
of causation, 107, 132
of fault, 91, 96, 185, 198
prevention, 3, 38, 40, 63-64, 76, 103,
151, 279-280, 319
incentives for, 54, 278, 307-308, 314,
315, 318, 320, 334, 336
of pollution damage, 142, 193
of terrorism, 60, 290-291
prevention of damage, 44, 188
preventive costs, 137, 165
preventive measures, 30, 32, 34, 36-38,
39, 43,137,314, 319

price, 29, 70, 214, 223, 236, 244, 277,
319
relative, 280, 336
prima facie evidence, 91, 185, 204
primary insurers, 232, 276
primary obligations, 248, 293
primary responsibility, 60-61, 337
priority, 13-14, 41, 43, 80
private goods, personal injury and
damage to, 69, 83
private insurance companies, 224, 231,
276
private insurance market, 220-221,
275,277
private liability, 314
private nuisance, 94
private parties, 3, 6, 56-57, 82, 259,
290, 297, 331
liability exposure of, 82—-84
private property, 84, 119, 158, 170, 304
probabilities, 92, 104, 106, 180, 185,
204, 212, 266, 270
procedural solutions, 317, 323-324
procurement, public, 239, 247, 249,
293, 298, 322-323, 329, 335, 336
producers, 67, 69-75, 91, 93, 117118,
125-126, 133, 252, 254
product liability, 80, 92-93, 116-117,
126, 132-133, 155, 191, 197,
202-203
insurance, 295
law, 82, 103, 125, 132, 155
Product Liability Directive, see PLD
production processes, 128, 133, 136,
163
products, 69-75, 7678, 80, 85-86,
91-93, 124-127, 133, 244-245,
256-257
anti-terrorism, 253, 258, 261
medical, 103, 187, 201
non-security, 71, 74-75
and services, 245, 248, 252, 257, 260,
288,290
profits
loss of, 121, 123-124, 172, 176, 182
lost, 1, 7, 69, 106, 123, 183, 192, 194,
240
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programming defects, 128, 129, 136
proof, 92, 95, 104-106, 154, 183, 185,
204, 314, 334
burden of, 28, 66-67, 72, 81, 91-92,
95, 106-107, 185, 204
of fault, 91, 95, 204
standard of, 92, 106, 183, 185, 204,
332
property, 49, 87-88, 95, 97, 109-110,
111, 131-133, 160-161, 188
damage(s), 13-15, 93-94, 108-110,
120, 149-151, 154-155,
161-163, 197, 264-266
direct, 233
massive, 1, 240
policies, 224, 268
suffered, 119, 132, 174, 193
insurance, 112, 232, 266, 270, 279
private, 84, 119, 158, 170, 304
proportional liability, 49, 107
proportionality, 318, 328
protected habitats, 63-64, 67, 68
Protocol on Civil Liability and
Compensation for Damage
Caused by the Transboundary
Effects of Industrial Accidents
on Transboundary Waters, 35,
44-48, 51, 55
basis of liability, 45-46
financial security and compensation
mechanism, 47
liable persons, 46
limitation of liability, 46
summary of regime, 44—45
providers, 81, 86, 196, 244, 248, 250,
253-254, 283
public authorities, 45-46, 71, 86, 142,
157-159, 197, 249-250, 262,
291-292
competent, 21, 30
public choice effects, 310
public funds, 24-25, 55, 98, 275, 300,
314
public law, 98, 104-105, 130-131, 165,
169-170, 190
public—private partnerships, 209,
220-223, 230, 277, 281, 295,
298, 319

public service (infrastructure)
undertaking, 86, 152-165, 196
England and Wales, 153, 161, 164
France, 153-154, 161, 164
Germany, 155-156, 162, 164
Netherlands, 156, 162, 164-165
Poland, 156-157, 162-163, 165
Spain, 157-160, 163, 165
Sweden, 160-161, 163-164, 165
public service (infrastructure)
undertaking, comparative
analysis, 196-197
punitive damages, 255, 260-261, 281,
286, 318, 333
pure economic loss, 94-95, 108-110,
121-122, 149-150, 187-188,
197, 203, 318, 323-324
and environmental damage, 7,
192-195, 203-204

QATT (qualified anti-terrorism
technology), 253-255, 258, 260

qualified anti-terrorism technology, see
QATT

quota-share contracts, 273

reasonable care, 88, 90, 186
reasonable costs, 131, 134, 135, 196
reasonable expectations, 71, 126, 151,
290
reasonable liability limitations, 316,
321
reasonableness, 88, 110, 190, 290
recoupment, 165, 231
recourse, 17-18, 22, 90, 145-146, 148,
154-156, 169-170, 191-192,
199-200
actions/claims, 139, 146, 148, 156,
165, 169, 181, 183, 193
contractual, 193-194, 197, 200
mutual recourse obligations, 188,
202
obligations, 188, 196, 205
option, 86, 196, 197
recovery, 93-94, 191, 203, 215, 236,
286, 295
redress, 58, 116, 142, 148
reduction clauses, 111, 182, 200
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regulation
level of, 241
and tort liability, 104-105
Regulation 44/2001 on the jurisdiction
and the recognition and
enforcement of judgments in
civil and commercial matters,
see Brussels I Regulation
Regulation 864/2007 on the law
applicable to non-contractual
obligations, see Rome II
Regulation
regulatory compliance defence,
309-310
regulatory compliance exception,
317-319
regulatory duties, 105, 266
regulatory regimes, 77, 82-83, 305, 331
regulatory standards, 76-77, 83-84,
292, 309-310
ineffective, 241
reinsurance, 216, 220-222, 231-233,
238,273-274, 277
companies, 235, 273
layers, 233-234
premiums, 100, 221
treaties, 233
reinsurers, 112, 221-222, 230-237,
273-274, 276-277, 281-282,
294, 332
relief measures, 128, 137, 140, 192—-194,
203, 281
remedial actions/measures, 64, 65, 110,
137, 165, 203
reparable damage, 138, 182
reporters, 190, 195, 196-198
English, 192-193
French, 192-193, 197-198, 199
German, 193, 196, 199
Polish, 195
Spanish, 106, 193-194, 197, 200
residence, habitual, 80-81
resources, 61, 64, 225, 273, 290,
310-311
natural, 64, 69
respective State Party, 42—43
responsabilité du fait des choses, 94, 186,
201

377

responsibility, 46, 167, 170-171, 172,
178, 181-182, 189, 203, 326
general, 142, 177
primary, 60-61, 337
retroactive changes, 212
risk aggregation, 211, 215
risk allocation, 251, 319, 333, 336
risk-based premiums, 222, 238
risk differentiation, 263, 277-279
risk exposure, 209, 216, 254
risk mitigation strategies, 239,
248-250, 288, 293-296, 334
risk segregation, 211, 213-214, 263
risks
accident, 37, 54, 241, 307, 309
bad, 267, 274, 278
development, 69, 73, 103, 304
disaster, 267
good, 267, 278
of harm, 179, 254
increased, 213, 291
industrial, 224, 233
nuclear, 98, 235
reduction, 210-211
of terrorism, 209-210, 216
terrorism-related, see
terrorism-related risks
typical, 142, 152
uninsurable, 229
road traffic accidents, 111, 142
Rome Convention, see Convention on
Damage Caused by Foreign
Aircraft to Third Parties on the
Surface
Rome II Regulation, 57, 77, 80-81

Safety, 75-76, 115, 117, 125, 127, 153,
258-259, 261, 280-281
expectations, 70-71, 74-75
measures, 65, 68, 280, 294
appropriate, 45, 64-65, 68, 331
regulation, 305, 308-309, 314
standards, 83, 126, 309, 331
sales contracts, 117, 121-122, 132, 135,
155
school, theatre and mall shootings, 286
scope of liability, 7, 23, 31, 69, 105, 212,
255, 304-307, 317-318
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security, 1-3, 8, 83-84, 173-175,
244-245, 288-292, 297,
325-326, 331

airport, 73, 106, 170, 175, 182, 289,
292
chain, 3, 239-241, 245, 246248,
250, 287, 296, 319
companies, 1-3, 79, 187188,
191-192, 281, 284, 288-299,
329, 331, 332, 335-336
consultants, 86, 165, 168, 170, 198
financial, see financial security
firms, see security, companies
goods,5,242,283,298,323,329,335
guards, 176, 200
industry, 30, 51-54, 238, 241,
246-249, 304, 305-309, 313,
316-317, 323-325, 327-329
relevance of industry practices,
246-248
level of, 2, 289-290, 294, 331
mandatory, 52, 238
measures, 1-2, 16, 18, 177-179, 188,
201-202, 258, 288, 290-292
national, 325, 326
personnel, 162, 173, 284
products, 69, 70, 72-75, 78, 81, 84,
288, 318, 320
providers, 81-82, 83, 86, 187-192,
193, 194, 195, 196, 197, 199,
200, 201, 202, 203, 204, 205,
248-251, 287-289, 316,
322-323,327,331-332
liability, 105-106: towards
customers, 187—188, 201-202
and operators, 191-192, 293, 331,
336
risks, 279, 288, 304
services, 4-5, 74, 78, 79, 84, 86,
158-159, 177-178, 239
technology, 1, 281, 296, 298, 323,
333,334
security industry
relevance of EU law, 84

security services, renderer of, 196, 197

security systems, 285, 287, 288-289,
292

selection, adverse, 211, 213-215, 263,
267-268,271-272,278, 312

self-defence, 92, 185
sellers, 78, 121, 126, 243, 254-256, 260,
261
September 11 attacks, 1, 232, 252, 284,
see9/11 attacks
servants, 13, 15, 17-18, 29-30, 39,
45-46, 96, 171, 175
services, 156—158, 248-249, 252-253,
256-258, 288-290, 316318,
320-321, 322-323, 326328
defective, 141, 163
public, 86, 142, 152, 158-159, 168,
175, 196
Seveso Directive, 76-77
shared competences, 325
ship-owners, 29-33, 37-43, 51,
52, 307
ships, 28-31, 36-41, 43, 219
tonnage, 30, 3940
social costs, 280, 300, 314, 320
social insurance schemes, 303
social security, 36, 112, 159, 264-265,
302-303
software, 133, 134-135, 141, 147, 151,
240, 242, 244, 250
companies, 243-244, 250, 299
defective, 132, 145, 193
industry, 242, 243-244, 321
solutions, 119, 122, 125, 171, 209, 238,
252,262, 267
procedural, 317, 323
victim compensation, 277-279, 300,
314-315, 324-325
space objects, 35, 48—49, 53, 330
Spain, 85, 93, 97-99, 102-103,
110-113, 175-176, 191-192,
203, 223-224
aeroplane accidents, 175-177, 179,
183
border control, 168-170, 171
CCS (Consorcio de Compensacién de
Seguros), 224-225, 230
courts, 95, 106, 127, 187
defective emergency stop button,
116-117, 119, 120, 124, 127
defective safety programmable logic
controller, 140-141, 145, 148,
150-152
Guardia Civil, 175-176
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law, 90-91, 93, 106, 108-109, 141,
186
legal system, 150, 159, 176
liability caps, 111
public service (infrastructure)
undertaking, 157-160, 163,
165
special compensation schemes for
victims of terrorism, 112, 206,
332
special knowledge, 89, 188, 195, 201
special liability regimes, 94-104, 297
special strict liability regimes, 95, 97,
103-104, 187, 332
special third-party liability regimes,
96-104
specially trained and certified
personnel, 172, 175
stakeholders, 317, 324325, 329, 335
stamping machines, 114-115, 116, 120
standard burden of proof, 106
standard of proof, 92, 106, 183, 185,
204, 332
standards, 4, 75, 83, 105, 125, 127, 305
310, 322
safety, 83, 126, 309, 331
technical, 86, 125
state aid, 229-230
state guarantees, 225, 273-275
state intervention, 26, 52, 55, 221-222,
223,225-226, 238
state liability, 58—-59, 158-159,
167-170, 176, 197, 200
state of the art, 55, 65-67, 73-74, 83,
84, 165, 304, 331
statutory duties, 87-88, 105, 108, 115
stop-loss contracts, 273-274
strict liability, 1617, 54—55, 94-95,
97-98, 103-104, 134-136,
151-152, 193-195, 196-197
for damage, 187, 201, 336
for dangerous substances, 98, 134,
151
environmental, 142, 152
obligations, 97, 104, 186, 201, 205
operators of dangerous activities,
186-187
regimes, 36-37, 43, 46, 47, 130-132,
140, 142, 158-159, 160

special, 95, 97, 103-104, 187, 332
statutes, 187, 193, 201
structured compensation funds, 282,
334
subrogation, 63, 113, 146, 177, 206
subsidiarity, 169, 306, 328
subsidies, 55, 113, 160, 221, 228-230,
238, 277, 280, 282
substances, 36-39, 43, 45, 67, 77, 100,
131, 133, 181
suppliers, 4, 22, 73, 93, 99, 155, 243,
254, 303
supply-side problems, 209, 220, 237,
270, 273
Sweden, 85, 87, 97-99, 102—-104,
105-106, 108-109, 111-113,
142,179, 186-187, 194,
196-198
aeroplane accidents, 177-178, 179,
183-184
border control, 169-170, 172
defective emergency stop button,
117-120, 124, 127
defective safety programmable logic
controller, 142, 145, 148, 150,
152
law, 90, 92, 95, 108, 111, 185, 200
public service (infrastructure)
undertaking, 160-161, 163-164,
165

tanker owners, 28-32, 35
targets of terrorist attacks, 2, 4, 67, 288
tariff system, 111, 112
technological disasters, 61, 104, 112,
269
technology, 73, 84, 254, 257, 289, 296
new, 1, 252-253, 283, 296
TEPCO, 226-227, 228-229, 308
terms, 24-25, 49, 68—-69, 132-133, 155,
243, 248, 319-320, 333
contractual, 242, 244
territory, 15, 21, 26-27, 32-34, 36, 43,
100, 258, 259
terror, 7, 112, 194-195, 197, 199, 205
terrorism
coverage, 221, 230, 232
insurance, 209, 221, 230-232, 262,
277,294
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terrorism (cont.)
potential claimants and potentially
liable parties, 3—4
prevention of, 60, 290-291
problems posed for civil liability,
1-3
risks of, 209-210, 216
structure of analysis, 4-8
victims of, 3, 61, 63, 79, 112113,
152, 160, 206, 294
terrorism-related damage, 1, 3-5, 71,
74, 236, 294, 316, 322
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