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environmental law under SEM process
authority to enforce law, 85
biodiversity laws, g1
broad versus narrow definitions, 79-81
constitutional laws, 86-87
criminal law, 87-89
doctrine of implied powers, 95
general discussion, 9496
health laws, g1—92
interpretation of NAAEC, 78-79
“laws or regulations” terminology, 81-85
Mexican ILOs, CEC lack of attention to,
162-164
overview, 7-8, 75—78
principle of effectiveness, 94-95
as procedural hurdle, 133-135
procedural laws, 93-94
Secretariat interpretation of Article 14(1),
133-137
water allocation and water quality laws, 8g—91
zoning laws, 92-93
environmental NGO influence on domestic
policy. See ENGO influence on domestic
policy
environmental planning, SEM submissions based
on, 93
environmental policy-making, NAFTA influence
on
direct access mechanisms, 337-341, 348
general discussion, 347-350
indirect pathways of influence, 349-350
international norms, 344-347, 348
international rules, 331-337, 348
market forces, 341-344, 348
overview, 11, 329—331
Environmental Pollution in Hermosillo I
submission, 86-87, 91-92
environmental protection. See sustainable
development
Environmental Protection Agency (EPA), 167, 259
environmental provisions
general discussion, 33-36
in 1IAs, 314316
NAAEC, overview of, 19—22
NAAEC Article 10(7), 31-33
NAAEC Part V, 27-30
NAFTA, overview of, 18-19
NAFTA Article 1114(2), 22-27
overview, 7, 15-18
environmental regulatory systems, investor-state
arbitration and, 304-312
ethanol, 305
ETS (Emission Trading System), NAFTA-zone,
263264
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European Code of Good Administrative
Behaviour, 43—44
European Court of Human Rights, 79
European Union (EU)
climate change policy recommendations based
on, 261265
complaint mechanism, 4345, 58
labeling of of GE material, 187
public participation in investment arbitration,
284,299
eutrophication, 156
‘Evaluating NAFTA” (Wold), 140-141
Evans, J. M., 8o
Ex Hacienda El Hospital factual record, 89
Exclusive Economic Zones (EEZs), 191-192
Executive Director, CEC Secretariat, 361
Executive Order 13514 (U.S.), 257
expropriation, Methanex Tribunal’s definition of,

305

fact-finding processes. See SEM; spotlighting
mechanisms
factual records. See also Council of Ministers;
SEM
based on criminal law, 88-8¢
based on health laws, g1—g2
CAFTA-DR SEM process, 63, 64, 65-66
Council’s influence on Secretariat, 140-141
dead end outcomes, 59-61
delayed voting regarding, 56
government role in determination, 67
and implementation of NAAEC Part V, 28-30
Lake Chapala II submission, 160-162
NAAEC Atticle 14(3)(a), Council opinions
toward, 111-113
NAAEC Atticle 15(1), recourse to, 108-109
narrowing scope of, controversy over, 306-367
official recommendations based on, need for, 68
overview, 5, 98—99, 124-125, 129, 362
preparation of, 49-50
procedural obstacles for preparation of, gg—100
Quebec Hog Farms submission, 159-160
scope of, restrictions on, 55—560
SEM process failures related to Council, 54-56
standard for voting against publishing, lack of,
59
FAO (UN Food and Agriculture Organization),
1560
Federal Criminal Code (Mexico), 88-89
federal environmental assessment, Canada, 22-23
Feeds Act (Mexico), 180
fire-alarm function, SEM as, 365
first order pressure mechanism, ENGO use of,

378, 382383
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Fisheries Act (Canada), 23
fishery, indigenous
impact of colonization on, 220222
sustainable indigenous economies, 219—220
Five Issues, Five Battlegrounds: An Introduction to
the History of Indian Fisheries in British
Columbia 1850-1930 (Ware), 221
Fligstein, Neil, 345
FOMECAR (Mexican Carbon Fund), 260
Food and Agriculture Organization (FAO), UN,
156
Food and Drugs Act (Mexico), 180
foreign investment. See Chapter 11 proceedings,
NAFTA,; investment treaty arbitration
foreign-investment laws, Chinese, 320
Foresti Tribunal (Piero Foresti, Laura de Carli &
Others v. Republic of South Africa), 296
Former SEM Guidelines, 113-115
Fortier, L. Yves, 275276
free trade
and environmental impact, causal relationships
between, 164-167
and ILOs in Mexico, 150-155
influence on domestic environmental policy,
341344
SEM process as offsetting effects of, s0-51
free trade agreements (F'TAs). See also specific
agreements
China’s involvement in, 303-304
impact of SEM process on, 6g—70
Free Trade Commission (FTC)
FTC Statement, 278-279, 290
Joint Statement, 280
Notes of Interpretation, 278, 295
overview, 2, 277
policy learning activities of, 338-339, 340341
Fullerian international law
general discussion, 354-356, 371-372
overlaps between deliberative democracy and,
359
rationales for SEM process, 362—365

Gallagher, Kevin, 152, 165, 376

Gallo Tribunal (Vito G. Gallo v. Government of
Canada), 295

Garver, Geoffrey, xi, 7, 140-141

GCM (Granjas Carroll de Mexico) complex,
153-154

gene flow between transgenic and native plants,
187188

General Agreement on Trade and Tariffs
(GATT), 247248

General Law of Ecological Balance and
Environmental Protection (LGEEPA),
Mexico, 163

Index

genetic engineering, 171-172. See also agricultural
biotechnology
genetic modification, 171-172
genetic resources, and traditional knowledge,
235-237
GHG (greenhouse gas) emissions
California initiatives regarding, 258-259
Canadian policies addressing, 253-256
China, new limits on in, 323
European Union example, 201265
Mexican initiatives regarding, 259—261
in North America, 251-252
policy recommendations for NAFTA Parties,
261265
related to ILOs, 156
U.S. Supreme Court ruling on, 259
Glamis Gold Ltd v. The United States of America,
201
global administrative law, Fullerian conception
of, 355-356
‘Global Administrative Law: The Quest for
Principles and Values” (Harlow), 38
global administrative principles. See also SEM
adversarial approach, need for, 70
duty of states to be object of review, 39—41
EU complaint mechanism, 4345, 58
ICAQ safety audits, 45—46
overview, 38, 39
procedural justice, 46—47
World Bank Inspection Panel, 4143, 67
“The Global Distribution of Net Primary
Productio Resolving the Paradox” (Huston
and Wolverton), 192
global warming. See climate change
Global Warming Solutions Act (U.S.), 258
“Go Green, Ontario’s Action Plan on Climate
Change” (Canada), 255
good governance principle, 127, 128, 130, 144-145
governance, environmental. See environmental
governance, Chinese
government
duty to be object of review, 39-41
increasing accountability of under SEM
process, 369—370
role in factual record determination, 67
Graham, Bill, 40-41
Granjas Carroll de Mexico (GCM) complex,
1537154
Graubart, Jonathan, 368
Great Lakes Determination, 134-135
Great Lakes Water Quality Agreement, 134-135
Green Revolution, 173
greenhouse gas emissions. See GHG emissions
Greenhouse Gas Reduction Targets Act
(Canada), 255
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Guadalajara submission, 88, 134
A Guide to Ecological Scorecards for Marine
Protected Areas in North America (Hyde

etal.), 199
Guidelines for Submissions on Enforcement

Matters under Articles 14 and 15 of the North

American Agreement on Environmental
Cooperation
Former Guidelines, 105, 113-115
New Guidelines, 66-67, 113-118
overview, 98
Gulbrandsen, Lars, 382
“A Gulf United: Canada-U.S. Transboundary
Marine Fcosystem-Based Governance in the
Gulf Of Maine” (Hildebrand and Chircop),
197
Gutmann, Amy, 356-357

Haida Nation v. British Columbia, 224225

Hard Choices, Soft Law: Voluntary Standards in
Global Trade, Environment and Social
Governance (Aldershot), 39

Harlow, Carol, 38

Harris, Douglas, 220, 221

Harrison, Neil, 380

hazardous waste landfill, Metalclad case
regarding, 308-310

health, NAFTA as empowering Parties to protect,
240247

Health Canada, 181

health implications, agricultural biotechnology,
188

health laws, g1-92

hearings, access to arbitration, 296298,
299300

Hildebrand, Lawrence P., 197

Hirsch, Moshe, 346

Hochstetler, Kathryn, 380

hog farming, industrial. See ILOs in Mexico

honour of the Crown, and duty to consult and
accommodate, 224225

Hudson Bay Company (HBC), 220

Hul’'qumi’num Treaty Group, 240

human rights angle, public participation from,
287, 289, 292

Humphreys, David, 381

Huston, Michael A, 192

hybridization, 171-172

Hyde, Douglas, 199

hydroelectric power dams, 210211

hydrologic systems, effects of ILOs on, 155-156,

157-158

ICAO (International Civil Aviation Organization)

safety audits, 45-40

ICCC (Intersecretarial Commission on Climate
Change), Mexico, 259-260
ICCPR (International Covenant on Civil and
Political Rights), 228
ICESCR (International Covenant on Economic
Social and Cultural Rights), 228
ICSID (International Centre for Settlement of
Investment Disputes)
Additional Facility Rules (AF Rules), 280281
AES Tribunal, 296
Aguas del Tunari Tribunal, 286, 293
amicus curiae briefs, 289290
arbitration documents, access to, 295-296
arbitration hearings, access to, 297
Arbitration Rules, 280-281, 290
Article 41 of AF Rules, 281
Biwater Tribunal, 275, 296, 297
Ekran Berhad v. People’s Republic of China,
318
Foresti Tribunal, 296
Suez Tribunal, 281, 289-290, 295296, 297
von Pezold arbitration, 292
webcasting of arbitral proceedings, 297298
11As. See also investment treaty arbitration; RTAs
IIAs (international investment agreements)
between China, Japan and South Korea, 317
China’s involvement in, 303-304, 316-318
environmental provisions in, 314316
and NAFTA Chapter 1’s crisis of legitimacy,
312-316
new generation, 283—284
sustainable-development oriented features, 303
1ISD (International Institute for Sustainable
Development), 280, 286-288
IJC (International Joint Commission), 206, 210
ILA (International Law Association), 270271
Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (U.S.), 25
ILOs (Intensive Livestock Operations) in Mexico
adequacy of Mexican environmental law,
162164
CEC’s lack of attention to, overview, 150,
156-158
CEC’s lack of attention to, possible reasons for,
158-167
environmental impacts of, 150, 155-156
general discussion, 167-168
and liberalized trade under NAFTA, 150-155
limits on CEC’s scope of authority, 158-162
overview, 8-9, 149-150
relationships between NAFTA and
environmental impact, 164-167
implementation devices, CEC Secretariat
consideration of, 8485
implied powers, doctrine of, 95
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importation, and domestic standards under
NAFTA, 247
“The Inadequacy of the Citizen Submission
Process of Articles 14 & 15 of the North
American Agreement on Environmental
Cooperation” (Wold, et al.), 130
inclusion of civil society members in
transnational institutions, 353. See also
deliberative democracy
independence, of CEC Secretariat, 51-52, 58-59,
145
Independent Review Committee (IRC) of CEC,
125-120
independent Secretariat reports, 197
Indian and Northern Affairs Canada (INAC),
231-232
Indian food fishery, in Canada, 221222
indigenous jurisdiction, 227-228
Indigenous Network on Economies and Trade
(INET), 241242
Indigenous Peoples
Aboriginal title and rights, 222—224
colonization and regulation, impact on,
220222
duty to consult and accommodate, 224225
economic dimension of indigenous rights,
239242
general discussion, 242243
under international law, 228231
international tribunals, cases brought before,
239242
Logging Cases and indigenous jurisdiction,
227-228
NAAEC, participation in, 237-239
overview, 9-10, 218
rights recognized in Canadian Constitution,
222-228
role in protecting biodiversity, 234239
sustainable economies of before colonization,
219-220
traditional knowledge of, 234237
Tsilhgot'in Nation v. British Columbia, 225227
uncertainty due to non-recognition of rights,
231-233
indirect expropriation, Methanex Tribunal’s
definition of, 305
industrial development, water issues related to,
216
industrial emissions, Canadian policies
addressing, 254-255. See also emissions
industrial pork production. See ILOs in Mexico
influence, notion of, 380—381. See also ENGO
influence on domestic policy; environmental

policy-making, NAFTA influence on

Index

information, access to
in NAFTA jurisprudence, 294-298, 299—300
New Delhi Declaration Principle 5, 127, 128,
129, 142144, 270—271
in principle of public participation, 268
information assessment platforms, marine
environment. See also specific assessment
platforms
connecting CEC tools to, 201203
general discussion, 193-195
overview, 193
‘Inside the NAFTA Environmental Commission’
(Opalka), 58
Inspection Panel, World Bank, 41—43, 67
institutional focus, Fullerian and deliberative
democratic legal theory, 359
Intensive Livestock Operations in Mexico. See
ILOs in Mexico
interactional theory of international law, 354355
Inter-American Commission on Human Rights,
240
Inter-American Court of Human Rights, 79
intergovernmental dispute resolution process,
NAFTA, 3
intergovernmental organization, CEC as, 216-217.
See also transnational institutions,
deliberative democratic design for
Inter-governmental Science-Policy Platform on
Biodiversity and Ecosystem Services
(IPBES), 194
Inter-Ministerial Commission on Biosecurity and
Genetically Modified Organisms
(CIBIOGEM), 184
internalization of international norms, 344345
International Boundary and Water Commission,
206
International Centre for Settlement of Investment
Disputes. See ICSID
International Civil Aviation Organization (ICAO)
safety audits, 4546
International Court of Justice, 297, 371
International Covenant on Civil and Political
Rights (ICCPR), 228
International Covenant on Economic Social and
Cultural Rights (ICESCR), 228
international dispute resolution proceedings,
Secretariat’s interpretation of, 103-104
International Institute for Sustainable
Development (IISD), 280, 286288
international investment agreements. See I1As;
investment treaty arbitration; RTAs
international investment law. See investment
treaty arbitration
International Joint Commission (IJC), 206, 210
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international law. See also investment treaty
arbitration
CEC Secretariat consideration of, 81-83
debates about nature of, 370-372
deliberative democratic conceptions of, 356359
in Fuller’s jurisprudence, 354—356
indigenous rights under, 228-231
interactional theory of, 354-355
overlaps between Fullerian and deliberative
democratic conceptions of, 359
overview, 351-352, 353—354
positivist conception of, 371372
principle of public participation in, 269—271
sources of, 371
International Law Association (ILA), 270271
international norms, influence on domestic
policy, 344-347, 348
international rules, influence on domestic policy,
331337, 348
Internet access to arbitration hearings, 297298,
300
Intersecretarial Commission on Climate Change
(ICCC), Mexico, 259-260
“Investment and Environment” provisions, in
1IAs, 314315
investment treaty arbitration. See also Chapter 11
proceedings, NAFTA; specific cases by name
access to information, 294—298
amicus curiae briefs, 285293
arbitration rules, 277-284
awards, access to, 298
crisis of legitimacy for, 312-316
documents, access to, 294-296
FTC documents, 277-280
hearings, access to, 296-298, 299—300
ICSID/ICSID AF rules, 280281
involving China, 318, 323-325
new generation IIAs, 283284
overview, 10, 272-273, 285
participation as parties, 293-294
and principle of public participation, 267268,
298-301
principle of public participation versus, 273-277
public participation in NAFTA jurisprudence,
285204
recommendations for, 2g9—301
transparency of, 305-306
UNCITRAL Rules, 282283
webcasting of arbitral proceedings, 297298,
300
investor-state dispute settlement (ISDS), 273-277.
See also Chapter 11 proceedings, NAFTA;
investment treaty arbitration
Iona Wastewater Treatment submission, 215
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IPBES (Inter-governmental Science-Policy
Platform on Biodiversity and Ecosystem
Services), 194

IRC (Independent Review Committee) of CEC,
125-126

Janisch, H. N., 8o
Japan, IIA with China and South Korea, 317
Jobs, Growth and Long-term Prosperity Act of
2012 (Canada), 22-23
Jobs and Economic Growth Act of 2010 (Canada),
23
Jobs and Growth Act of 2012 (Canada), 22-23
Jodoin, Sébastien, xi, 11
Johannesburg Plan of Implementation (JPOI),
195, 200
Johnson, Pierre-Marc, 25
Joint Assessment and Monitoring Program
(JAMP), OSPAR, 200-201
JPAC (Joint Public Advisory Committee). See
also Council of Ministers; Secretariat, CEC;
SEM
citizen participation, 378-379
effectiveness of, 52
institutional structure, 361
involvement of Indigenous Peoples in CEC,
237-238
lessons learned from SEM process, 377
need for trilateral climate agenda, 265
overview, 1920, 124, 196, 249—250
policy learning activities of, 339
role of, 48
transboundary environmental impact
assessment, 33
judicial procedures, access to, 268-269
judicial proceedings, pending. See pending
proceedings
judiciary, climate change initiatives by American,
259
jurisdiction
addressed in amicus submissions, 291
indigenous, 227228
jurisprudence, investment treaty. See investment
treaty arbitration
jus cogens, 228-229
justice, New Delhi Declaration Principle s, 127,
128, 129, 142-144, 270271

Kantor, Mickey, 204

Kent, Avidan, xi, 10

keystone species, 220

Kibel, Paul Stanton, 196
Kingsbury, Benedict, 355-356
Kinnear, Meg, 296

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107097223
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-09722-3 - NAFTA and Sustainable Development: History, Experience, and Prospects
for Reform

Edited by Hoi L. Kong and L. Kinvin Wroth

Index

More information

Index

404

Kirton, John, 39, 339-340
Kitchenuhmaykoosib Inninuwug (KI), 233
knowledge products, CEC, 340

Knox, John, 82, 158, 360, 363, 309

Kong, Hoi L., xii, 11

Kyoto Protocol, 23

labeling requirements, genetically engineered
materials, 186-187
labor provisions, U.S. Model BIT, 315-316
Laguna del Tigre Fonpetrol Guatemala, 66
Lake Chapala II submission, go—91, 157-158,
160-162, 167
Lake Chapala submission, 214
Lake Roosevelt, sediment contamination in,
211
land rights. See Aboriginal title and rights
landfill, Metalclad case regarding, 308-310
Lang, Andrew T F., 345, 346-347
law. See also environmental law under SEM
process; international law; investment treaty
arbitration
CEC Secretariat consideration of, 81-85
global administrative, 355-356
in Secretariat’s interpretation of Article 45(3),
103
legal uncertainty due to non-recognition of
indigenous rights, 231-233
legality, in Fullerian conception of international
law, 354
Ley de Aguas Nacionales (LAN), Mexico, go—91
LGEEPA (General Law of Ecological Balance
and Environmental Protection), Mexico, 163
Liang, Danni, xii, 10-11
liberalized trade. See specific trade agreements;
trade liberalization
Lindane agro-chemical, 310-312
Liu, Jingjing, xii, 10-11
livestock. See ILOs in Mexico
living modified organisms (LMOs), 182. See also
agricultural biotechnology
Logging Cases, Canada
submission to international tribunals, 239—242
before Supreme Court of Canada, 227228
LOS (UN Convention on the Law of the Sea), 191
Los Remedios National Park I submission, 110—-111
Los Remedios National Park submission, 93
Lowe, Vaughan, 294

MA (Millennium Ecosystem Assessment), 194

Mack, Sandra, 382

maize, genetically engineered, 170-171, 187-188.
See also agricultural biotechnology

majorities, problem of many

deliberative democracy in transnational context,
357-358
and SEM process, 362-364
manure, problems related to in ILOs, 157-158
Marine Ecoregions of North America (CEC), 198
marine environment. See also specific assessment
platforms
assessment platforms, 193-195
Baja to Bering project, 200, 214
CEC tools for, 192, 195201
connecting CEC tools to assessment platforms,
201-203
overview, 9, 191-193
Marine Protected Areas (MPAs), ecological
scorecards for, 199—201
Markell, David, 158, 360, 363, 369
market forces, influence on domestic policy,
341344, 348
markets, regional, and international norms, 345
Massachusetts v. EPA, 259
MCeX (Montréal Climate Exchange), 254-255
McGill University Faculty of Law, 6
McRae, Donald M., 95
MEAs (multilateral environmental agreements),
247-248
Mendel, Gregor, 172
mercury in waterways, SEM submissions related
to, 215
Merrill & Ring Forestry L. P.v. Canada, 293, 294
Metalclad Corporation v. The United Mexican
States, 308—310
Metales y Derivados submission, 59, 60, 88-89, 92
Methanex Corporation v. The United States of
America
amicus curiae briefs, 295
decision on, 286—288
impact of, 289290
lessons for China’s environmental regulatory
system, 304308
open hearing process, 280, 296
Methanex SEM submission, 103-104
methanol, 304-305
Methyl Tertiary-Butyl Ether (MTBE), 304305
Mexican Carbon Fund (FOMECAR), 260
Mexico. See also ILOs in Mexico; specific
investment arbitration cases; specific SEM
submissions
approach to agricultural biotechnology
regulation, 182185
Article 14(3)(a), inferred opinions toward, 110-111
Article 415 of Federal Criminal Code, 88-89
authority to enforce law, 85
biodiversity laws, SEM submissions based on,

o1
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biotech crop production in, 170

Cartagena Protocol on Biosafety, 182-183
clean development mechanism, 204265
climate change, current state of, 251253
climate change, national policies to address,
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multilateral environmental agreements (MEAs),
247-248

municipal wastewater treatment, SEM
submissions related to, 215

NAAEC (North American Agreement on

259—261 Environmental Cooperation). See also
constitutional laws, SEM submissions based on, Article 14(3)(a), NAAEC; SEM; specific
86-87 environmental issues; specific NAAEC bodies

criminal law, SEM submissions based on, 88-8¢ Annex 45, 191, 196

environmental backsliding in, 2324

environmental law, disputed meaning of, 77

historical patterns of citizen submissions,
376-377

impacts of NAFTA on agricultural sector,
170171, 186-188

international law incorporated into domestic
law in, 82-83

NAFTA’s influence on policy convergence in,

342344

narrow approach to environmental law, 8o-81

procedural laws, SEM submissions based on,
93-94

PRTR in, 374, 379, 385, 387

resistance to NAAEC, 167

Rule of Law concept in, 40

Security and Prosperity Partnership, 208

timely fashion, interpretation of term, 103

Trilateral Agreement regarding labeling of GE

material, 186187

uniform system of agricultural biotechnology

regulation, 171, 188-190

water allocation and water quality laws, 8g—91

water issues, binational institutions for
handling, 206—207

water issues, CEC successes and failures,
212-214, 215-216

Annual Reports, 196-197
Article 1, 20

Article 3, 20, 48

Atticle 5, 21, 159-160
Article 6, 21

Article 7, 21

Article 10(2)(g), 196

Article 10(3), 199

Article 10(3)(b), 20

Article 10(6)(b), 20-21

Article 10(7), 21-22, 31-33, 207

Article 13, 197

Article 14, 5, 49, 98, 361. See also SEM
Article 14(1), 99, 131-142

Article 14(1)(c), 138-141

Article 14(1)(d), 141142, 143

Article 14(2), 131, 361

Article 14(3), 100-101

Article 14(3)(a)(1), 361~362

Article 15, 5, 49-50, 98, 362

Article 15(1), 108-109

Article 22, 27

Article 45(2), 76, 79-80, 133

Article 45(3), 101, 102-104

basic structure and provisions, 23

book overview, 6-12

CEC’s scope of authority, limits on, 158-162

water issues, cross-border assessment of, 207-208 civil society involvement in, 375-379

zoning laws, SEM submissions based on, 93
zoning programs in, 8§3-84
Migratory Bird Treaty Act case, 369
migratory birds
CEC Secretariat report on death of, 363
and water issues, 212214
Migratory Birds SEM submission, 55
Millennium Ecosystem Assessment (MA), 194
monitoring, lack of in SEM process, 367-369
Montréal Climate Exchange (MCeX), 254255
Montreal Technoparc submission, 60-01, 215
Morgera, Elisa, 236
MPAs (Marine Protected Areas), ecological
scorecards for, 199—201
MTBE (Methyl Tertiary-Butyl Ether), 304-305
Mullan, David J., 8o

climate change and, 244, 265266

dispute resolution mechanisms, 5-6, 128-130,
250-251

environmental provisions, general discussion of,
33-30

environmental provisions overview, 15-18, 19-22,
248-251

historical background of, 205206, 359360

Indigenous Peoples, participation in, 237-239

institutional structure, 360362

international norms generated by, 346

international rules, influence on domestic
policy, 333-337

interpretation of by CEC Secretariat, 78-79

marine environment tools, connecting to WOA,
195-201
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NAAEC (North American Agreement on
Environmental Cooperation) (cont.)
marine environment tools, overview of, 192,
195-201
non-regression provisions, 20-21, 22, 25-27
overview, 1-2
Part Five, 5-6, 21, 27—30, 128
as preserving status quo in U.S. and Canada,
167168
and public participation, 19—20, 271-272
purpose of, 15, 48, 123-124
reporting under, 196-197
sustainable development principles, 125-130,
142-145
voluntary independent Secretariat reports, 197
water issues, progress in regards to, 208209
NACEC (North American Commission for
Environmental Cooperation). See CEC
NADBank (North American Development Bank),
206—207
NAFTA (North American Free Trade
Agreement). See also Chapter 11
proceedings, NAFTA; domestic
environmental policy, NAFTA influence on;
specific environmental issues
Article 20, 19
Article 104, 18
Article 1114, 314315
Article 1114(2), 19, 22, 27
basic structure and provisions, 2
book overview, 6-12
causal relationships between environmental
impact and, 164167
Chapter 7, 246247
Chapter 9, 246247
Chapter 19 proceedings, 4
Chapter 20 proceedings, 3
climate change and, 244, 265266
climate change policy recommendations for
Parties, 261-265
dispute resolution mechanisms, 35, 19
economic dimension of indigenous rights,
239-242
empowering Parties to protect health, safety and
environment, 246—247
environmental provisions, general discussion of,
3336
environmental provisions overview, 15-19,
245-248
historical background of, 204206
impact on biotech crop production, 170-171
impacts on Mexican agricultural sector, 186-188
influence on ILOs in Mexico, 150-155
MEA and GAT'T exceptions, 247248

non-regression provisions, 22—27

online access to arbitration hearings, potential
importance of, 297-298, 300
overview, 1-2
Preamble to, 2, 18, 244, 314
as preserving status quo in U.S. and Canada,
167168
and principle of public participation, 271-272
water issues, progress in regards to, 208—209
Nagoya Protocol on Access to Genetic Resources
and the Fair and Equitable Sharing of
Benefits Arising from their Utilization
(“Nagoya Protocol”), 236-237
NAMPAN (North American Marine Protected
Area Network), 199—201
National Advisory Committee, Canadian, 58-59
National Climate Change Strategy
10-20—0 Vision (Mexico), 261
National Development Plan (NDP), Mexico, 260
national policies to address climate change. See
also ENGO influence on domestic policy;
environmental policy-making, NAFTA
influence on
Canada, 253-256
Mexico, 259—261
overview, 253
United States, 256—259
National Research Council, 178
National Strategy on Climate Change (Mexico),
259—260
national technology fund for GHG reduction in
Canada, 255
National Water Commission (Conagua), 163
National Waters Act (Mexico), go—g1
natural resources distribution laws, SEM
submissions based on, 89-go
Navigable Waters Protection Act (Canada), 23
NDPs. See non-disputing parties
net primary production, 191
network theory, 362-364
New Delhi Declaration principles
and citizen submission process, 12g-130
good governance, 127, 128, 130, 144145
and NAAEC’s procedural requirements, 142-145
overview, 127-128
and Party dispute consultation procedure, 128
public participation, 127, 128, 129, 142-144,
270-271
suggestions for Secretariat regarding, 145
new generation IIAs, 283284
New Guidelines, SEM, 66-67
compared to Former Guidelines, 113-115
implications for SEM process, 115-116
suggested reform of, 117-118
New York State ballast water regulations (U.S.),
212
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New Zealand, FTA with China, 303-304
noncompliance, 70. See also SEM; spotlighting
mechanisms
non-disputing parties (NDPs)
amicus curiae briefs, 285293
arbitration documents, access to, 294—296
in Chapter 11 disputes, 272
FTC Statement on, 278-279
ICSID/ICSID AF Rules, 281
participation as parties, 293—294, 300
nongovernmental organizations (NGOs). See also
ENGO influence on domestic policy; SEM
Aguas del Tunari Tribunal, 286
Methanex Tribunal, 286288
Suez Tribunal, 289290
non-politicized nature of investor-state arbitration,
275-270
non-regression provisions
failure to implement, 2527
NAAEC, 20-21
overview, 19, 22
post-NAFTA environmental backsliding, 2225
norms
as form of law, 355-356
international, influence on domestic policy,
344-347, 348
North American Agreement on Environmental
Cooperation. See Article 14(3)(a), NAAEC;
NAAEC; SEM; specific environmental issues;
specific NAAEC bodies
North American Bird Conservation Initiative,
209, 212
North American Commission for Environmental
Cooperation (NACEC). See CEC
North American Development Bank (NADBank),
206207
North American Ecological Scorecards, CEC,
199—201
North American Environmental Atlas (CEC), 198
North American Free Trade Agreement. See
Chapter 11 proceedings, NAFTA; domestic
environmental policy, NAFTA influence on;
NAFTA; specific environmental issues
North American Free Trade Commission. See
Free Trade Commission
North American Marine Environment. See ocean
areas
North American Marine Protected Area Network
(NAMPAN), 199—201
North American Waterfow] Management Plan,
209, 212
“Notes of Interpretation of Certain Chapter 11
Provisions” (FTC), 278, 295

Obama, Barack, 256—257
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ocean areas. See also specific assessment platforms
assessment platforms, 193-195
Baja to Bering project, 200, 214
CEC tools for, 192, 195201
connecting CEC tools to assessment platforms,
201-203
overview, g, 191-193
OECD (Organisation for Fconomic
Co-Operation and Development), 156
Office of Science and Technology Policy
(OSTP), 175179
offset system, emissions, 254
Okanagan Nation, 227228, 239242
Oldman River [ submission, 102
Oldman River 11 submission, 55, 216
Omoa Honduras, 66
Ontario (Canada)
climate change response plan in, 255
results of non-recognition of indigenous rights
in, 233
Ontario Logging submission, 54, 140
Ontario Power Generation submission, 215
Opalka, Katia, xii, 9, 58
open hearings, investment treaty arbitration,
296-298, 299—300
Organisation for Economic Co-Operation and
Development (OECD), 156
Oslo-Paris Agreement on Protection of the
Marine Environment for the North-East
Atlantic (OSPAR), 200201

Pacheco-Vega, Raul, xii, 1—12
Pacific Northwest, Indigenous Peoples in. See
British Columbia
“The Paper Tiger Awakens: North American
Environmental Law After the Cozumel Reef
Case” (Kibel), 196
Participation of Indigenous Peoples in the CEC
report, 238
Parties, NAFTA. See Canada; Mexico; NAFTA;
United States
parties to investment disputes, public
participation as, 293-294, 300
Party dispute consultation procedure, NAAEC,
5-0, 21, 2730, 128, 250—251
“Party” term, Secretariat’s interpretation of,
102-103
Party-to-Party dispute resolution, NAFTA, 3—4
pathways of policy influence. See domestic
environmental policy, NAFTA influence on
pending proceedings
Article 14(3)(a), 104-113
Article 45(3), 101
defined, 100-101
general discussion, 118
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pending proceedings (cont.)
New SEM Guidelines, 113-118
overview, 8, 9798
Secretariat’s interpretation of, 101-104
SEM process overview, g8-100
veto power of Parties, 116
Phillips, Freedom-Kai, xii, 10
PIC (prior informed consent) of Indigenous
Peoples, 229230, 235236, 239
Piero Foresti, Laura de Carli & Others v. Republic
of South Africa (Foresti Tribunal), 296
plants with novel traits (PNTs), Canadian
regulation of, 179. See also agricultural
biotechnology
policy knowledge products, CEC, 340
policy learning, 337-341, 348
policy-making. See domestic environmental
policy, NAFTA influence on; ENGO
influence on domestic policy
political influence, strategies used by NGOs to
exert, 381-382
politicization of SEM process, 69—70
pollutant release and transfer registries (PRTRs),
373375, 379, 385, 387
pollution
causal relationships between trade liberalization
and, 164-167
caused by ILOs, 155-156
CEC successes and failures related to, 215-216
in China, 318-320
pollution haven, fears related to Mexico as,
375-370
pork production, industrial. See ILOs in Mexico
positivist theories of international law, 354,
371-372
practices, as form of law, 355-356
Preamble to NAAEC, 158
Preamble to NAFTA, 2,18, 246, 314
precautionary approach to agricultural
biotechnology regulation, 183
Price Waterhouse, 231-232
Principle 2, Rio Declaration on Environment and
Development, 31
Principle 10, Rio Declaration on Environment
and Development, 269—270
principle of effectiveness, 9495
principle of good governance (Principle 6), New
Delhi Declaration, 127, 128, 130, 144-145
principle of public participation and access to
information and justice (Principle 5), New
Delhi Declaration, 127, 128, 129, 142-144,
270-271. See also public participation
prior informed consent (PIC) of Indigenous
Peoples, 229230, 235236, 239

private investment in energy sector, Mexico, 261

private sector, climate change initiatives by
American, 257-258
procedural justice, and SEM process, 46—47
procedural laws, 93-94
procedural obstacles for preparation of factual
records, g9—100
procedural requirements, SEM process
general discussion, 145-146
NAAEC and sustainable development
principles, 125-130
overview, 8, 123-125
referenced documents, 138-141
Secretariat interpretation and sustainable
development, 142145
Secretariat interpretation of Article 14(1), 131-142
Protection of Polar Bears Determination, 139-140
provincial jurisdiction, versus indigenous
jurisdiction, 227—228
PRTRs (pollutant release and transfer registries),
373375, 379 385, 387
public meetings, CEC, 379
public participation. See also global
administrative principles; SEM
access to information in NAFTA jurisprudence,
204298
amicus curiae briefs, 285-293
arbitration awards, access to, 298
arbitration documents, access to, 294296
arbitration hearings, access to, 206298, 299—300
arbitration rules and, 277-284
in Chapter 11 framework, 272273, 298-301
in Chinese environmental regulation, 321-322
FTC documents, 277280
ICSID/ICSID AF rules, 280—281
increasing in SEM process, 68
in international law, 269—271
ISDS versus, 273-277
NAAEC provisions for, 19-20
in NAFTA jurisprudence, 285-294
and NAFTA/NAAEC, 271-272
New Delhi Declaration principle of, 127, 128,
129, 142144, 270271
new generation 1IAs, 283284
overview, 10, 267268
participation as parties, 293-294, 300
parts of, 268269
and procedural justice, 46—47
UNCITRAL Rules, 282283
webcasting of arbitral proceedings, 297298, 300
publicity, in deliberative democratic theory, 357
publicness
of norms and practices of global administrative
law, 356
and SEM process, 364—305
Pulp & Paper submission, 216
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quasi-judicial action, Secretariat’s interpretation
of, 102

Quebec (Canada), climate change response plan
in, 255

Quebec Hog Farms submission, 156-157, 159-160,
163

Quebec Secession Reference, 230231

Quinn, Helen, 193

R.v. Sappier and R. v. Gray, 227—228
race to the bottom effect. See also environmental
backsliding
economic competition and, 341
inconclusive evidence regarding, 375-376
NAFTA and, 342
SEM process as offsetting, 50
Ramsar Convention (Convention on Wetlands of
International Importance Especially as
Waterfowl Habitat), 83
rationalism, 331332, 334-335
reasonable disagreement in transnational
relations, 358-359, 367
reasons
in cases of pending proceedings, 113-115
in Fullerian and deliberative democratic legal
theory, 359
providing during submissions process, 8o, 117
reciprocity
in deliberative democratic theory, 357
in Fullerian conception of international law,
354, 355
and SEM process, 362-364
The Recognition and Regulation of Aboriginal
Fraser River Sockeye Salmon Fisheries to 1982
(Harris), 221
recombinant DNA technology. See agricultural
biotechnology
Regional Greenhouse Gas Initiative (RGGI),
258-259
regional markets, and international norms, 345
regional trade agreements. See I1As; RTAs;
specific agreements
regression of environmental protections. See
environmental backsliding; non-regression
provisions
Regular Process, 195
regulation, impact on indigenous rights, 220222
regulation of agricultural biotechnology
Canadian approach, 179-181
Mexican approach, 182-185
recommendations for uniform system of, 171,
188-190
United States’ approach, 174-179
regulations, CEC Secretariat consideration of,

81-85
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renewable energy sources (RES), 262263
Renewables Directive (EU), 262
reporting
under NAAEC, 196-197
by Secretariat, 249
RETC (Registro de Emisiones y Transferencia de
Contaminantes), Mexico, 374, 379, 385, 387
RGGI (Regional Greenhouse Gas Initiative),
258-259
rights, disagreement about in transnational
context, 358-359
rights, indigenous. See Indigenous Peoples
Rio Declaration on Environment and
Development, 31, 269-270
Rio Magdalena submission, 215
risk assessments, under Mexican Biosafety Law,
184-185
risk-based approach, agricultural biotechnology
regulation, 177-179
Rovalo, Montserrat, xii, 8
RTAs (regional trade agreements). See also llAs;
specific agreements
direct access mechanisms, 337
international norms, 344-345
international rules, 331332
market forces, 341-342
overview, 331
Rule 37(2), ICSID Rules, 281
rule of law
concept of in NAFTA countries, 40
principles of in transnational context, 355
rules, arbitration. See arbitration rules, investment
disputes
Rules on Transparency, UNCITRAL, 282283,
209-300

safety, NAFTA as empowering Parties to protect,
246-247
safety audits, ICAO, 4546
St. Clair River submission, 211—212
Salinas de Gortari, Carlos, 151-152
salmon
as cultural keystone species, 220
impact of colonization on indigenous
economies, 220—222
indigenous economies centered on, 219-220
SARA (Species at Risk Act) of 2002, Canada, 22
Saramaka case (Case of the Saramaka People v.
Suriname), 230
SARPs (Standards and Recommended Practices),
ICAO, 4546
scale effects, SEM process as offsetting, 50-51
Schabus, Nicole, xii, g-10
Schrijver, Nico, 269
science information, defined, 193
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scorecards, ecological, produced by CEC, 199—201  Secretariat of Environment and Natural
second order pressure mechanism, ENGO use of, Resources (SEMARNAT), Mexico, 163

378, 382-383, 384
Secretariat, CEC. See also SEM; specific SEM

submissions

Article 14(1), interpretation of, 131-142

Article 14(3)(a) interpretation, 104-109, 117-118

Article 15(1), recourse to, 108-109

authority to enforce law, 85

biodiversity laws, consideration of, g1

CEC as intergovernmental versus supranational

organization, 216217
CEC'’s scope of authority, limits on, 158-162
consideration of submissions by, 75—78
constitutional laws, consideration of, 86-87

Council restrictions on scope of factual records,

5556

Council’s influence on, 140-141

Council’s reactions to interpretations of
pending proceedings, 111-113

criminal law, submissions based on, 87-89

doctrine of implied powers, 95

domestic law, interpretation of, 78-79

expansive approach to environmental law, 8o,
81

factual record preparation, 49—50

health laws, consideration of, g2

and implementation of NAAEC Part V, 28—30

independence of, 51-52, 5859, 145

institutional structure, 360-361

intensive livestock production issues, 156-157

interpretation of NAAEC by, 78-79

“laws or regulations,” consideration of, 81-85

New SEM Guidelines, 113-118

overview, 124, 196, 249

pending proceedings, interpretation of, 101-104

pending proceedings overview, g7—98

principle of effectiveness, 94-95

procedural hurdles, suggestions regarding, 145

procedural laws, consideration of, 93-94

reasons for decision making, need to provide,
113115

role of, 48, 67

SEM process, 49, 98100, 129, 361362

sustainable development, and interpretation by,

142-145
veto power of Parties, 116
voluntary independent reports by, 197
water allocation and water quality laws, 8g—91
water issues, failures and successes, 210216
zoning laws, consideration of, g2—93
Secretariat, F'TC, 338
Secretariat for Enforcement Matters,
CAFTA-DR, 62, 63, 64

Section 35, Canada’s Constitution Act of 1982,
222
Security and Prosperity Partnership (SPP), 3233,
208
Secwepemc Nation, 227228, 239-242
sediment contamination in Lake Roosevelt, 211
Seeds Act (Mexico), 180
selective breeding, 171-172
self-determination, right to, 228-229, 230231
self-executing treaties, CEC Secretariat
consideration of, 81-82
SEM (Submissions on Enforcement Matters). See
also environmental law under SEM process;
pending proceedings; procedural
requirements, SEM process; specific
submissions
accessibility issues, 53-54
Article 14(1), Secretariat interpretation of,
131142
versus CAFTA-DR process, 66
CEC’s scope of authority, limits on, 158-162
citizen participation, 376—378
citizen role in investigation, 5658
Council, failures related to, 54-56
critiques of process, 365-367
dead end outcomes, 59-61
and deliberative democracy, 353, 359-370
deliberative democratic and Fullerian rationales
for, 362365
depoliticization of process, need for, 69—70
enforcement, need for, 68
versus EU complaint mechanism, 44—45
factual record preparation, 4950
failures of, 52-61
Former Guidelines, 105, 113-115
and Fullerian conception of transnational law,
350
funding for, 68-69
general discussion, 7-8, 70-71, 145-146
and global administrative principles, 38-47
government role in factual record
determination, 67
Guidelines, overview of, g8
historical background of, 359360
versus ICAO safety audits, 46
and implementation of NAAEC Part V, 2830
and independence of Secretariat, 51-52, 58—59
influence on domestic policy-making, 335-336
institutional structure of NAAEC, 360302
JPAC, effectiveness of, 52
lack of attention to ILOs in Mexico, overview,

156-158
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lack of attention to ILOs in Mexico, possible
reasons for, 158-167
New Guidelines, 66-67, 113-118
nonadversarial nature of, 51
official recommendations, need for, 68
as offsetting effects of trade liberalization, s0-51
oversight, lack of in process, 367-369
overview, 5, 3738, 123-125
and procedural justice, 46—47
procedural obstacles for preparation of factual
records, gg—100
process overview, 48—49, 98—99, 128-129, 130,
361-362
public participation in, 68
publishing factual records, Council voting
against, 59
recommendations for, 6670
reforms, suggested, 367—370
Secretariat interpretation and sustainable
development, 142145
Secretariat role in, suggestions regarding, 67
as spotlight function, 364—365, 368
successes of, 50-52
and sustainable development principles, 125-130
water issues, successes and failures related to,
210-216
versus World Bank Inspection Panel, 4243
SEMARNAT (Secretariat of Environment and
Natural Resources), Mexico, 163
Shaffer, Gregory, 351352
Silva Reservoir, death of migratory birds in,
212-213, 363
Silvan de Durazo, Laura, 378-379
Skeena River Fishery Determination, 134
Skodvin, Tora, 381
Smithfield Foods, 153-154
socialization regarding international norms,
soft law. See also SEM; spotlighting mechanisms
defined, 39
and deliberative democracy, 353-359
in interactional theory of international law,
3547355
international environmental law, 371
as non-law, responses to, 367-369
SEM process, 51
Softwood Lumber dispute, 241-242
Solano, Paolo, xii, 7-8
South Korea, ITA with China and Japan, 317
Species at Risk Act (SARA) of 2002, Canada, 22
Species at Risk submission, 5556
spotlighting mechanisms. See also SEM
adversarial approach, need for, 70
EU complaint mechanism, 43—4s, 58

global administrative principles, 38—47
ICAO safety audits, 45-460
overview, 7, 37-38, 3043065
procedural justice, 46—47
World Bank Inspection Panel, 4143, 67
SPP (Security and Prosperity Partnership), 32-33,
208
Stalley, Phillip, 323
Standards and Recommended Practices (SARPs),
ICAO, 4546
standard-setting, in Secretariat interpretation of
Article 14(1), 136
state legislatures, climate change initiatives by
American, 258-259
state-investor dispute settlement. See Chapter 11
proceedings, NAFTA
state-level water commissions, Mexico, 163
“Statement of the Free Trade Commission on
Non-Disputing Party Participation” (FTC
Statement), 278-279, 290
states
duty to be object of review, 39—41
increasing accountability of under SEM
process, 369-370
role in factual record determination, 67
Stone Sweet, Alec, 345
structural dimensions of NGO influence, 383
Submission on Environmental Law Enforcement
Matters, CAFTA-DR
Chapter 17, 62-63
versus NAAEC SEM process, 62-65
overview, 61-62
in practice, 65-66
Submissions on Enforcement Matters. See
environmental law under SEM process;
pending proceedings; procedural
requirements, SEM process; SEM; specific
submissions
Suez, Sociedad General de Aguas de Barcelona
S.A. and Vivendi Universal S.A v. Argentine
Republic, 281, 289—290, 295296, 297
sui generis Aboriginal title, 222223
Sumidero Canyon II submission, 85
super crops. See agricultural biotechnology
supranational environmental assessment, 207208
supranational organization, CEC as, 216-217
Supreme Court of British Columbia, 308309
Supreme Court of Canada
Aboriginal title and rights, 222224
application of international law, 230231
duty to consult and accommodate, 224225
Logging Cases and indigenous jurisdiction,
227-228
Tsilhgot'in Nation v. British Columbia, 225227
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Supreme Court of United States, 259
sustainable development. See specific
environmental issues
book overview, 6-12
current state of in North America, 251253
dispute resolution mechanisms of NAFTA and
NAAEC, 3-6
and duty to consult and accommodate, 224225
Indigenous Peoples, role in ensuring, 234-239
in investment treaties, 267
lessons for China ensuring, 322-325
NAAEC structure and provisions, 2—3
NAFTA structure and provisions, 2
overview, 1—2
principles of, and NAAEC, 125-130
Secretariat interpretation and, 142-145
sustainable indigenous economies, 219220

Taking Stock report (CEC), 208—209
Tarahumara submission, 112, 134
tariff rate quota (TRQ) program, NAFTA, 152-153
technique effects, SEM process as offsetting, 50
technology use agreements, and agricultural
biotechnology, 173
TEIA (transboundary environmental impact
assessment), 31-33, 207208
Telesetsky, Anastasia, 198
temporal requirement, SEM submission process,
137
termination of submission process. See pending
proceedings
territorial approach to Aboriginal title, 225227
Thompson, Dennis, 357-359
three stage assessment process, CFIA, 180181
“timely fashion,” Secretariat’s interpretation of
term, 103
Toope, Stephen, 354-355, 371-372
“Tooth Decay: Examining NAFTA’s
‘Environmental Teeth’ (Garver), 140141
toothless process, SEM as, 366, 367-370
Torres, Beatriz, 382
Tosun, Jale, 341342, 343
Total Maximum Daily Loads (TMDLs), 84
Tourism Development in the Gulf of California
Determination, 140
trade liberalization. See also specific trade
agreements
and environmental impact, causal relationships
between, 164-167
and ILOs in Mexico, 150-155
influence on domestic environmental policy,
341344
SEM process as offsetting effects of, s0-51

traditional knowledge of Indigenous Peoples,
34237
tragic institutions, 35
transboundary environmental impact assessment
(TEIA), 31-33, 207-208
transboundary water issues. See water issues
transgenic crops. See agricultural biotechnology
Transgenic Maize in Chihuahua submission, 83,
85,91, 94
trans-national coalitions, ENGO. See ENGO
influence on domestic policy
transnational discourses, 352
transnational influence grid, double-grid
framework, 383—384, 385
transnational institutions, deliberative democratic
design for
deliberative democracy and transnational
regulation, 356-359
Fullerian international law, 354-356
general discussion, 370-372
normative significance of legal forms, 370372
overlaps between conceptions of transnational
regulation, 359
overview, 11, 351-354
SEM process, 359-370
transnational discourses, 352
transnational law. See international law
transparency. See also global administrative
principles; good governance principle
of Chapter 11 proceedings, 313-314
of Chinese environmental governance, 324
of environmental regulations, 309—310
Methanex Tribunal’s promotion of, 305-306
UNCITRAL Rules on, 282283, 299—300
treaties, CEC Secretariat consideration of, 81-83
treaty-based disputes. See Chapter 11 proceedings,
NAFTA; investment treaty arbitration
Trebilcock, Michael J., 39
tribunals, investment. See Chapter 11 proceedings,
NAFTA,; investment treaty arbitration
trilateral agreement on water issues, 207-208
Trilateral Agreement regarding agricultural
biotechnology, 186-187
Trilateral Committee for Wildlife and Ecosystem
Conservation and Management, 209
TRQ (tariff rate quota) program, NAFTA, 152-153
Tsilhgot'in Nation v. British Columbia, 225227
Tsioumani, Elsa, 236
Turner, Dr. Nancy, 220

UN Agenda 21, 270
UN Committee on Economic Social and
Cultural Rights (CESCR), 240
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UN Convention on Biological Diversity (CBD),

134-135, 182183, 234-236
UN Convention on the Law of the Sea (LOS), 191
UN Declaration on Social Progress and

Univasa Corporation, 153

Universal Safety Oversight Audit Program
(USOAP), ICAO, 45-46

UPS Tribunal (United Parcel Service of America

Devyelopment, 269

UN Food and Agriculture Organization (FAO),
156

UN Special Rapporteur on the Rights of
Indigenous Peoples, 230, 233

UN Universal Declaration of Human Rights, 269

UNCITRAL Rules (UN Commission on

International Trade Law Arbitration Rules),

282283, 287, 299—300

UNDRIP (UN Declaration on the Rights of
Indigenous Peoples), 228, 229—230

uniform system of regulation, agricultural
biotechnology, 171, 188-190

United Parcel Service of America Inc v. Canada
(UPS Tribunal), 288-290, 293294, 296

United States. See also specific investment

arbitration cases; specific SEM submissions;

specific trade agreements
approach to agricultural biotechnology
regulation, 174-179
biotech crop production in, 169-170
Cartagena Protocol on Biosafety, 182-183
clean development mechanism, 264265
climate change, current state of, 251-253
climate change, national policies to address,
250259
environmental backsliding in, 2425
historical patterns of citizen submissions,
376-377
industrial pork production in, 151
International Joint Commission, 206, 210

Model Bilateral Investment Treaty, 314, 315-316

NAAEC and NAFTA as preserving status quo
in, 167-168

NAAEC Article 14(3)(a), inferred opinions
toward, 110

new generation IIAs, 284

Rule of Law concept in, 40

Security and Prosperity Partnership, 208

Softwood Lumber dispute, 241-242

Trilateral Agreement regarding labeling of GE

material, 186-187

uniform system of agricultural biotechnology
regulation, 171, 188-190

water issues, binational institutions for
handling, 206207, 210

water issues, CEC successes and failures,

Incv. Canada), 288290, 293294, 296

upward harmonization of environmental law,

149150

urban development laws, SEM submissions based

on, 93

Vaughn, Scott, 165-166
Vermont Law School, 6
Verschuren, Piet, 381382
Vesilind, Pamela, xii, 8—9
Vienna Convention on the Law of Treaties
Article 31(2)(a), 272
Article 32(2)(a), 272
investment treaty arbitration, 272
jus cogens under, 228-229
overview, 41
treaties interpretation under, 100, 101-102
U.S. recognition of, 77
Vito G. Gallo v. Government of Canada (Gallo
Tribunal), 295
Vogel, David, 341
voluntary environmental cooperative initiatives,
CEC, 339340
voluntary independent Secretariat reports, 197
von Pezold arbitration (Bernard von Pezold and
others v. Republic of Zimbabwe), 292
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