Cambridge University Press

978-1-107-09331-7 - Analogies in International Investment Law and Arbitration

Valentina Vadi
Index
More information

INDEX

Abu Dhabi arbitration, 107
ACHR. See American Human Rights
Convention (ACHR)
adjudication
common law of
international, 97
administrative law, 61, 76, 188, 192
global, 61, 188
administrative review, 61-62, 179
African Charter on Human and
Peoples’ Rights, 66
allocation of costs, 160
American Human Rights Convention
(ACHR), 66
amicus curiae briefs, 59, 185
analogical reasoning, 2, 174, 245, See also
analogies, comparative reasoning
creativity in, 90
in investment treaty arbitration,
90-92, 135
analogies. See also comparative
reasoning
as subsidiary means for
determination of rules of law,
138-166
as tool of legal interpretation, 35-38
definition of, 35
evaluative component of, 35
general principles of law and,
231-235
in doctrinal writings, 164-166
in investment treaty arbitration,
135-136
in judicial decisions, 138-164
international law, 41-42
international public law, 207-219,
239-243

legal transplants and, 235-239
legitimacy and, 241-243
macro-comparisons, 8, 76, 85, 137,
175-226
manipulation of, 241
merits of using, 229-231
micro-comparisons, 8, 9, 76, 85-86,
137-174, 175
of arbitral tribunals, 60-61, 180-182
perils of, 235-239
public law, 188-207, 222
role of, 135, 137, 238, 239
use of, 2-3, 5, 6,8-10, 15, 76, 227, 247
Annulment Committee, 87
annulment process, 60
anti-dumping measures, 156
Appellate Body, 61
arbitral awards, 13, 52, 60, 62, 64, 87, 179
disclosure of, 185
inconsistency in, 240
internal references to other, 97
reference to previous, 92-96, 141-144
arbitral tribunals, 4, 8, 13, 46, 229
analogies of, 60-61, 180-182
authority of, 141
comparative approach used by, 18,
64, 74, 235-239
composition of, 57
criticisms of, 240
decision-making power of, 13
general principles of law and, 119-127
judicial borrowing and, 88-96,
97-110, 127-130
jurisdiction of, 102
jurisprudence of, 8, 9
legitimacy of, 143, 240-241
precedents used by, 51, 74, 128

295

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107093317
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-09331-7 - Analogies in International Investment Law and Arbitration
Valentina Vadi

Index

More information

296

arbitral tribunals (cont.)
reference to national courts by,
104-110, 162-164
reference to other international
courts and tribunals by, 97-104,
128, 144-158, 241
reference to regional courts by,
159-162
use of previous judicial decisions by,
138-164
arbitration
binding, 194
commercial, 180, 182-187,
222-224, 259
international, 81-84
inter-state, 208
investment treaty. See investment
treaty arbitration
investor-state. See investor—state
arbitration
Arbitration Institute of the Stockholm
Chamber of Commerce, 183
arbitration law, comparative, 7, 81-84,
127, 258
arbitrators
as judges, 181, 207
criteria used by, 91
decision-making power of, 63
function of, 86
independence of, 57
international, 81
role of, 90, 223
selection of, 185
Argentina, 87
Aristotle, 36
Articles on State Responsibility
(ILC), 87
Australia-US Free Trade Agreement,
13, 65
authority
of arbitral tribunals, 141
awards, 4, 8, 13, 46, 229
disclosure of, 185
inconsistency in, 240
internal references to other, 97
reference to previous, 92-96,
141-144

INDEX

Banjul Charter, 66

Barcelona Traction case, 146

Begriffsjurisprudenz, 22

bias

cognitive, 27

bilateral investment treaties (BITs), 4,
13, 49-51, 54, 117, 148,
185

BITs. See bilateral investment
treaties (BITSs)

breach of contract, 183, 184

Bretton Woods conference, 47

Calvo doctrine, 194
Canterbury Treaty, 102
case law, 84, 138, 236
Cayuga Indians Claim, 107
chapeau requirements, 215
China, 51
Chorzow Factory case, 52, 97
chthonic law, 244
civil law, 36, 71, 126
civil society, 59
CJEU. See Court of Justice of
the European Union
(CJEU)
Code Napoleon, 72
Codex Justinian Code, 36
cognitive bias, 27
commercial arbitration, 180, 182-187,
222-224, 259
commercial law, 175-187
common law, 37, 71, 72, 126
common law of international
adjudication, 97
comparative arbitration law, 7, 81-84,
127, 258
comparative investment law, 7, 78-81,
127, 258
comparative law, 69-71
criticisms of, 24-27
definition of, 19, 20
introduction to, 16-19
objectives of, 23
origins of, 21-23
overview, 19-27
comparative lawyers, 243-245

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107093317
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-09331-7 - Analogies in International Investment Law and Arbitration
Valentina Vadi

Index

More information

INDEX

comparative legal research
international investment law and,
254-255
methodology, 7, 28-34, 43-44,
246-253, 256-258
standards of, 33
comparative legal studies, 243-245
comparative methods, 7, 28-34, 43-44,
130, 228, 235, 246-253
comparative reasoning. See also
analogies
approximate, 236
arbitral awards and, 92-96
benefits of, 243-245
critical approach to, 78
definition of, 2
development of international
investment law and, 9
general principles of law and,
122-127
in international investment law and
arbitration, 13-15, 69-131,
227-255
in international law, 41-42
in treaty interpretation, 110-119
introduction to, 1-7, 17-19
judicial borrowing and, 88-92
legal doctrine and, 84-88
macro-comparisons. See
macro-comparisons
micro-comparisons. See
micro-comparisons
risks of using, 235-239
role of, 2-6, 7,9, 14, 74, 75-77
use of, 43-44, 227-255
comparative surveys, 8, 166-171
comparators, selection of, 159, 236
comparisons, 1, 239, See also analogies,
comparative reasoning
horizontal, 178, 246
longitudinal, 246
macro-comparisons. See
macro-comparisons
micro-comparisons. See
micro-comparisons
multicultural, 246
multilateral, 246
term of comparison, 24-26, 27

297

vertical, 178, 246
conceptual dilemmas, 4
confidentiality, 58, 208
consistency, 95, 141, 235
constitutional courts, 190
constitutional law, 92, 188, 190-192,
193, 195-198, 205
contract
breach of, 183, 184
contract claims, 183
Convention on the Settlement of
Investment Disputes between
States and Nationals of Other
States (ICSID Convention), 103,
138, 157, 160, 183, 185, 191, 197
Corfu Channel case, 99, 172
cosmopolitan legal culture, 82
costs, allocation of, 160
Court of Justice of the European Union
(CJEU), 105
courts
constitutional, 190
Court of Justice of the European
Union, 105
European Court of Human Rights,
66, 102
International Court of Justice, 75, 77,
84,98,104, 114, 119, 144, 145-147,
195, 233
international, jurisprudence, 97-104,
128, 144-158, 241
national, 60, 78, 80, 104-110, 127,
140, 162-164, 191
Permanent Court of International
Justice, 42, 52, 75, 98, 114, 119,
144, 235
regional, 159-162
cross-judging, 7
crossover cases, 186
cross-treaty interpretation, 143-144
cultural approach, 31-33, 34, 43,
249-251, 257
cultural diversity, 17, 31, 32, 34, 213,
237, 260
customary law, 19, 41, 121, 135, 163, 236

decision-making power
of arbitral tribunals, 13

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107093317
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-09331-7 - Analogies in International Investment Law and Arbitration
Valentina Vadi

Index

More information

298

declaratory relief, 99, 100

developing countries, 48, 50, 80

diplomacy

gunboat, 210
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137-174, 175
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doctrinal writings, 164-166
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protection, 62
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protectionism, 212
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239-243, 259
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definition of, 188
paradigm, 188-207, 222
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ratio decidendi, 38-39
ratio legis, 36, 38
reasonableness, 8
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analogical, 2, 90-92, 135,
174, 245
comparative. See comparative
reasoning
legal, analogies in, 35-38
regional courts, 159-162
regional principles of law, 232
regulation, 67
of public goods, 64, 166
vs. indirect expropriation, 53-55
representativeness, 123
res judicata, 150, 156
research. See comparative legal research
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similitude, 24
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sovereign immunity, 61
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unification of law, 23, 252
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Watson, Alan, 31
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World Bank, 79, 80
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