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221
introduction, 2
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Unjust Enrichment
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voluntariness and consent, 302
Restatement (Third) of Torts
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obligations, 126
conditionality/contingency, 126
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liability and, 68-70
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voluntariness and consent, 301-2
restitutio in integrum, 258
Restrictive Trade Practises Act
(1956), 249
‘Rights of Things’ (property law), 36
Roman law
bilaterality/unilaterality, 138
conditionality, origins, 86-7
debt, historical development, 54, 55
gratuitousness and onerousness,
185-6
mutuality and reciprocity, 229-31
obligations and, 39-41, 71
origins of obligations, 27-9
pollicitatio in, 138
voluntariness and consent, 273-4
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Rowett, Leakey ¢ Co v. Scottish
Provident Institution, 210, 213

Royal Bank of Scotland plc v.
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Contracts for Works and Services
(Gibbons), 144

Saambou Nasionale Building Society v.
Friedman, 173
Sale Continuation Ltd v. Austin Taylor
& Co Ltd, 250-1
Sali Labrador Ltd v. The Owners,
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Scotland Act (1998), 152
Scottish law
bilaterality/unilaterality,
145-7
gratuitousness and onerousness,
193-204, 216-19
mutuality and reciprocity, 239-45,
258-62
unilateral contracts, 171-3, 177
voluntariness and consent, 283-9,
299-300
secondary liabilities, 51
Sectional Titles Act (1986), 155
sense of condition, 83-5
sense of contingency, 85
sense one
Draft Common Frame of
Reference, 174
gratuitousness and onerousness,
180-2, 184, 195, 199, 205-6
mutual consent, 239
mutuality and reciprocity,
227-8, 238
unilateral contracts, 171-3, 177
voluntariness and consent, 278,
279-80, 292, 295-6, 299, 304
sense two
gratuitousness and onerousness,
180-2, 205-6
mutuality and reciprocity, 228,
238, 250
Restatement (Second) of
Contracts, 175
unilateral contracts, 176, 177
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sense two (cont.)
unilaterality/bilaterality, 1334,
135-7, 139-40, 166-7
voluntariness and consent, 279,
292, 304
sense three
gratuitousness and onerousness, 195,
205-6, 211-12
mutuality and reciprocity, 229,
239-40, 243, 250
voluntariness and consent, 278
sense four
gratuitousness and onerousness,
182-4, 198, 211-12
voluntariness and consent, 279,
290-2, 294, 295-6, 304
Set-off of Debts Act (1728), 246
Sharpe, Robert J., 253
Sixteenth Amendment (US
Constitution), 296
Smith v. Eric S Bush, 293
social contract, 19
South African law, 131-2, 155, 173,
177, 219
Standard Chartered Bank v. Mills,
218
Starkie, Thomas, 279
statutory obligations, 296
stipulatio action, 27, 86-7, 138
structural linkage purpose, 5
Stub v. Grimes, 167
‘subject to contract’ terminology,
100-1
Sudbrook Trading Estate and United
Dominions Trust, 252
Sudbrook Trading Estate Ltd v.
Eggleton, 160-1
A Summary of the Law of Contracts
(Langdell), 147, 170
synallagmatic contracts
as bilateral, 158, 248
mutuality and reciprocity, 226, 229,
242,252, 258
obligations, 163
rationalizing terminology, 314
as unilateral, 159, 160
A System of the Form of Deeds used in
Scotland (Bell), 201

Tai Hing Cotton Mill Ltd. v. Liu Chong
Hing Bank Ltd., 251
Targa Holdings v. Whyte, 44
taxonomy/ies
fundamental structural language, 6t,
7t, 6-8
of obligations, 305
usage of voluntary, 297
Taylor, William, 145-6, 279
Termes de la Ley (Rastell), 32, 89, 186,
231, 275
termination of contract, 84
The Province of Jurisprudence
Determined (Austin), 142-3
the setting-off of ‘mutual debts, 232
Thirteenth Amendment (US
Constitution), 297
Thornton, John, 74
time for performance under
obligations, 75-80
Time Motors Ltd v. Minister of National
Revenue, 111
tort law, 36, 40, 58. See also Principles of
European Tort Law
tortious/delictual conduct
contingent liability and, 128
defined, 137
gratuitousness and onerousness, 185
liability and, 120, 123-4
obligations, 81-2, 93
Total Gas Marketing Ltd v. Arco British
Ltd, 97, 100
Town and Country Planning Act
(1990), 150
Toyota Motor Corporation Australia
Ltd v. Ken Morgan Motors Pty
Ltd., 165
Treatise of Equity (Gilbert), 233, 276
Treatise of the Law Relative to Contracts
and Agreements Not Under Seal
(Comyn), 277
Treatise on Contracts (Newland),
191
Treatise on Contracts (Williston), 169
Treatise on Leases (Bell), 145-6
Treatise on Obligations and Contracts
(Colebrooke), 7, 38, 48, 91-2,
140-1, 188-9, 235-6, 277-9
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Treatise on the Differences Between the
Laws of England and Scotland
Relating to Contracts (Tayler),
145-6, 279, 288

Treatise on the law of bills of exchange,
promissory notes, and letters of
credit in Scotland (Glen), 201

Treatise on the Law of Contracts
(Chitty), 144

Treatise on the Law of Mercantile
Guaranties (Fell), 279

Treatise on the Law of Obligations, or
Contracts (Pothier), 37-8,

233-5, 277

Treatise on the Law of Slander and Libel
(Starkie), 279

Trs of the National Children’s Home v.
Stirrat Park Hogg, 172

UK Supreme Court, 52n, 95, 105, 115
unconditional obligation, 104
underlying obligation, 95
Uniform Commercial Code (UCC)
bilaterality, 175
conditionality/conditional
obligations, 124-5
gratuitousness and onerousness,
221
introduction, 2, 175
mutuality and reciprocity, 264
obligations, 67-8
unilaterality, 175
voluntariness and consent, 300-1
unilateral contracts
Australian common law, 164-7
Canadian common law, 153, 162-4
characterisation, 157
defined, 131-2, 159
English law, 155-62, 176-7
Scottish law, 171-3, 177
South African law, 131-2, 173, 177
United States examples, 167-71
unilateral language structure, 6-7
unilateral promise, 137
unilateral relief arrangements, 150
unilaterality
conclusions, 175-8
defined, 133, 135
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Draft Common Frame of
Reference, 174
English law, 140-5
etymology and common meanings,
132-7
European tort law principles, 175
introduction, 130
juristic acts, 130-2
legislation and, 149-55
linguistic note, 139-40
rationalizing terminology, 314
Restatement (Second) of
Contracts, 175
Roman law, 138
Scottish scholarship, 145-7
synallagmatic contracts, 159, 160
Uniform Commercial Code, 175
US laws, 147-9
United Dominions Trust (Commercial)
Ltd v. Eagle Aircraft Services Ltd,
158, 162
United States (US)
gratuitousness and onerousness,
190-3, 214-16
mutuality and reciprocity, 255-8
unilateral contracts, 167-71
unilaterality/bilaterality, 147-9
voluntariness and consent, 296-8
unjustified enrichment, 106, 137
unwarranted and gratuitous, 211-12

Van Klaveren v Servisair UK Ltd, 218
vestments (vestimenta), 275
Victoria Supreme Court, 117
voluntariness and consent
ancient Greek thought, 272-3
Australian law, 295-6
Canadian law, 293-4
Common law, 274-83
concept of, 273
conclusion, 302-4
Draft Common Frame of
Reference, 300
English law, 285, 291-3
etymology and common meanings,
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free will, 271, 303
introduction, 269
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voluntariness and consent (cont.) Wain and another v. Warlters, 248
legislation, 290-1 Walker v. Braham, 165
Principles of European Tort Law, 301~ Walters v. Babergh D.C., 51,
rationalizing terminology, 314-15 116-17, 119
Restatement (Second) of Wardley Australia Ltd v. State of
Contracts, 301 Western Australia, 110
Restatement (Third) of Restitution Watkinson v. Hollington, 41
and Unjust Enrichment, 302 Weaver v. Burr, 255
Restatement (Third) of Torts, 301-2  Webb v. Stenton, 76
Roman law, 273-4 West Bay SonShip Yachts Ltd v. Esau, 82
Scottish law, 283-9, 299-300 Williams, Theobald, 143
Uniform Commercial Code, 300-1 Wilson v. Miller, 167
US law, 296-8 Winter v. Inland Revenue
voluntary contracts, 282, 284, 298 Commissioners, 92, 94, 103-4
voluntary and gratuitous, 278-9 Wood, Thomas, 231
voluntary contracts, 282, 284, 298 Workers Compensation Act
voluntary heir (heres voluntarius), 273 (1958), 121
voluntary obligations, 1, 88, 271, 284, workers’ compensation claims, 121-2
288-9, 296-8 Wylie v. Grosset, 172
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