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NEGOTIATING STATE AND NON-STATE LAW
The Challenge of Global and Local Legal Pluralism

Trends in legal philosophy, international law, transnational law, law and religion,
and political science all point toward the increasing role played by non-state
law in both public and private ordering. Numerous organizations, institutions,
associations, and groups have emerged alongside the nation-state, each purporting
to provide its members with rules and norms to govern their conduct and organize
their affairs. The nation-state increasingly finds itself sandwiched, so to speak,
between two broad and contrasting categories of non-state law. The first category
— law above the state — captures a wide range of legal systems that function across
the territorial borders of nation-states. The second category — law below the state —
includes various forms of local customary, religious, and indigenous law. Indeed,
as these forms of non-state law persist and proliferate alongside the nation-state, the
relationship between state and non-state law becomes more complex, multifaceted,
and tense. This volume addresses this relationship between the nation-state and
these various forms of non-state law, considering whether and to what extent state
and non-state law can coexist and how each form of law seeks to influence, as well
as transform, the other.

Michael A. Helfand is an associate professor at the Pepperdine University School
of Law, as well as the associate director of the Diane and Guilford Glazer Institute
for Jewish Studies. Helfand is an expert on religious law and religious liberty,
focusing on how U.S. law treats religious law, custom, and practice. A frequent
author and lecturer, he has published in numerous law journals, including the
Yale Law Journal, the New York University Law Review, and the Duke Law Journal,
as well as in various public audience publications, including the Los Angeles Times
and the National Law Journal. He received his J.D. from Yale Law School in 2007
and his Ph.D. from Yale University in 2009.
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The purpose of the American Society of International Law (ASIL) Studies in Inter-
national Legal Theory series is to clarify and improve the theoretical foundations of
international law. Too often the progressive development and implementation of inter-
national law have foundered on confusion about first principles. This series raises the
level of public and scholarly discussion about the structure and purposes of the world
legal order and how best to achieve global justice through law.

This series grows out of the International Legal Theory project of the ASIL. The
ASIL Studies in International Legal Theory series deepens this conversation by pub-
lishing scholarly monographs and edited volumes of essays considering subjects in
international legal theory.
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International Criminal Law and Philosophy edited by Larry May and
Zachary Hoskins (2010)
Customary International Law: A New Theory with Practical Applications by
Brian D. Lepard (2010)
The New Global Law by Rafael Domingo (2010)
The Role of Ethics in International Law edited by Donald Earl Childress III (2011)
Global Justice and International Economic Law: Opportunities and Prospects edited
by Chios Carmody, Frank J. Garcia, and John Linarelli (2011)
Parochialism, Cosmopolitanism, and the Foundations of International Law edited by
Mortimer Sellers (2012)
Morality, Jus Post Bellum, and International Law edited by Larry May and
Andrew T. Forcehimes (2012)
The Future of International Law: Global Government by Joel P. Trachtman (2013)
Jus Post Bellum and Transitional Justice by Larry May and Elizabeth Edenberg (2013)
Normative Pluralism and International Law: Exploring Global Governance by Jan
Klabbers and Touko Piiparinen (2014)
Negotiating State and Non-State Law: The Challenge of Global and Local Legal
Pluralism edited by Michael A. Helfand (2015)

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107083769
http://www.cambridge.org
http://www.cambridge.org

CAMBRIDGE

Cambridge University Press

978-1-107-08376-9 - Negotiating State and Non-State Law: The Challenge of Global and Local
Legal Pluralism

Edited by Michael A. Helfand

Frontmatter

More information

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107083769
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-08376-9 - Negotiating State and Non-State Law: The Challenge of Global and Local
Legal Pluralism

Edited by Michael A. Helfand

Frontmatter

More information

Negotiating State and Non-State Law

THE CHALLENGE OF GLOBAL AND
LOCAL LEGAL PLURALISM

Edited by

MICHAEL A. HELFAND
Pepperdine University School of Law

5% CAMBRIDGE
% £» UNIVERSITY PRESS

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107083769
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-08376-9 - Negotiating State and Non-State Law: The Challenge of Global and Local
Legal Pluralism

Edited by Michael A. Helfand

Frontmatter

More information

CAMBRIDGE

UNIVERSITY PRESS
32 Avenue of the Americas, New York, NY 100132473, Usa

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/g781107083769

© Cambridge University Press 2015

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2015

A catalog record for this publication is available from the British Library.

Library of Congress Cataloging in Publication Data

Negotiating state and non-state law : the challenge of global and local

legal pluralism / Michael Helfand, Pepperdine University School of Law.
pages cm. — (ASIL studies in international legal theory)

Includes bibliographical references and index.

1. Legal polycentricity. 2. Customary law. 3. Religious law and legislation.

I. Helfand, Michael A., 1979~ editor.

K230.N44 2015

340.9-dc23 2014037993

ISBN 978-1-107-08376-9 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy of UrLs for
external or third-party Internet Web sites referred to in this publication and does not guarantee
that any content on such Web sites is, or will remain, accurate or appropriate.

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107083769
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-08376-9 - Negotiating State and Non-State Law: The Challenge of Global and Local
Legal Pluralism

Edited by Michael A. Helfand

Frontmatter
More information
Contents
List of Contributors page ix
Introduction 1

Michael A. Helfand

Part I. Negotiating State and Non-State Law:
The Legal Pluralist Project

1. Non-State Lawmaking through the Lens of Global
Legal Pluralism 15
Paul Schiff Berman

2. What Is Non-State Law? A Primer 41
Ralf Michaels

3. International Law and Sociolegal Scholarship: Toward a
Spatial Global Legal Pluralism 59
Sally Engle Merry

Part II. Negotiating State Law and
International/Transnational Law

4. The Constitutional Itch: Transnational Private Regulatory
Governance and the Woes of Legitimacy 83
Peer Zumbansen

5. International Human Rights Law as a Catalyst for the
Recognition and Evolution of Non-State Law 111
Helen Quane

vil

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107083769
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-08376-9 - Negotiating State and Non-State Law: The Challenge of Global and Local
Legal Pluralism

Edited by Michael A. Helfand

Frontmatter
More information
viii Contents
6. The Administrative State Goes Global 134
Daphne Barak-Erez and Oren Perez
. International Precedent and the Practice of International Law 172
Harlan Grant Cohen
Part III. Negotiating State Law and Religious/Indigenous
Law
8. Religion, Family Law, and Competing Norms 197

Joel A. Nichols

9. The Resolution of Disputes in State and Tribal Law in the

South of Iraq: Toward a Cooperative Model of Pluralism 215
Haider Ala Hamoudi, Wasfi H. Al-Sharaa, and Aqeel Al-Dahhan

10. Is There Such a Thing as Non-State Law? Lessons from Kiryas
Joel 261
Nomi Maya Stolzenberg

1. The Persistence of Sovereignty and the Rise of the Legal
Subject 307
Michael A. Helfand

Index 333

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107083769
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-08376-9 - Negotiating State and Non-State Law: The Challenge of Global and Local
Legal Pluralism

Edited by Michael A. Helfand

Frontmatter

More information

List of Contributors

Aqeel Al-Dahhan is an Assistant Professor of Law at the University of Basra
College of Law.

Washi H. Al-Sharaa is an Assistant Professor of Law at the University of Basra
College of Law.

Haider Ala Hamoudi is an Associate Professor of Law at the University of

Pittsburgh School of Law.

Daphne Barak-Erez is a Justice of the Supreme Court of Israel and was
formerly Professor of Law at Tel Aviv University, Israel.

Paul Schiff Berman is the Vice Provost for Online Education and Academic
Innovation and Manatt/Ahn Professor of Law at the George Washington Uni-
versity.

Harlan Grant Cohen is an Associate Professor of Law at the University of
Georgia School of Law.

Michael A. Helfand is an Associate Professor of Law at Pepperdine University
School of Law and Associate Director of the Diane and Guilford Glazer
Institute for Jewish Studies at Pepperdine University.

Sally Engle Merry is the Silver Professor of Anthropology at New York
University.

Ralf Michaels is the Arthur Larson Professor of Law at Duke University School
of Law.

Joel A. Nichols is the Associate Dean for Academic Affairs and Professor of
Law at the University of St. Thomas School of Law (Minnesota) and Senior
Fellow at the Emory University Center for the Study of Law and Religion.

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107083769
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-08376-9 - Negotiating State and Non-State Law: The Challenge of Global and Local
Legal Pluralism

Edited by Michael A. Helfand

Frontmatter

More information

X List of Contributors

Oren Perez is a Professor of Law at Bar-Ilan University, Israel.

Helen Quane is an Associate Professor at the College of Law, Swansea
University, United Kingdom.

Nomi Maya Stolzenberg is the Nathan and Lilly Shapell Chair in Law at the
USC Gould School of Law.

Peer Zumbansen is the Professor of Transnational Law at the Dickson Poon
School of Law, King’s College London, and Director of the Dickson Poon
Transnational Law Institute.

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107083769
http://www.cambridge.org
http://www.cambridge.org

	http://www: 
	cambridge: 
	org: 


	9781107083769: 


