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     Introduction 

 Legislation, Custom, and the Sources 
of Early English Law     

  This book considers early English law from an unaccustomed point of 
view. Its focus is on texts not traditionally ascribed much worth as evi-
dence of legal history. It was occasioned in part by historians’ long-held 
doubts about the trustworthiness of royal legislation as a witness to legal 
practice. The reception of this more familiar set of texts affords some 
lessons about how hard it is to say anything with assurance about law in 
the Anglo-Saxon period, even with its wealth of textual evidence. Some 
words about royal legislation thus may not be out of place before our 
attention shifts in subsequent chapters to a decidedly different kind of 
prescriptive text that emerged in early England. 

 Long the standard place to begin for those interested in the work-
ings of English law before the Norman Conquest, laws issued by 
Anglo-Saxon kings were some of the fi rst of the post-Roman world to 
be written in the vernacular.  1   Unlike most other vernacular texts that 
likewise appeared early in pre-Conquest England, royal laws show an 
almost continuous development over four centuries and are attested in 
a broad range of manuscripts. These signs of their ostensible importance 
to their contemporaries, along with a seeming lack of other kinds of 
evidence, gave the Anglo-Saxon laws a prominent place in some of the 

  1     While other Germanic languages, such as Old Saxon and Old High German, would be 
employed for literary and pastoral purposes, Continental vernaculars show no compara-
ble range of uses until the later Middle Ages (a time during which, paradoxically, few offi -
cial documents would be composed in English). The situation does not hold for Ireland, 
however, whose vernacular writings on law and penance attained great sophistication 
well before England’s: see    Allen J.   Frantzen  ,  The Literature of Penance in Anglo-Saxon 
England  ( New Brunswick, NJ :  Rutgers University Press ,  1983 ),  113  .  
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Introduction2

earlier learned writings on the origins of English common law. Indeed, 
their centrality to the history of English law was never taken for granted 
as much as it was between the reign of Elizabeth I and the last decades of 
the eighteenth century.  2   

 Yet the reception of the Anglo-Saxon laws in later years did not live 
up to expectations set by its fi rst commentators. Though historians of 
the nineteenth and twentieth centuries were poised to benefi t from bril-
liant editions of royal legislation by both German and British scholars, 
little was made of them. From Pollock and Maitland’s  History of English 
Law before the Time of Edward I  (1898) and Theodore F. T. Plucknett’s 
 Concise History of the Common Law  (1956) to S.  F. C.  Milsom’s 
 Historical Foundations of the Common Law  (1969) and R.  C.  van 
Caenegem’s  Birth of English Common Law  (1988), one fi nds only the 
most cursory discussions of Anglo-Saxon royal lawmaking or, as is more 
often the case, none at all.  3   That Anglo-Saxon law was relegated to the 
 fi rst chapter  of the most celebrated of these texts – Pollock and Maitland’s 
 History  – and left to Pollock to complete on his own (to Maitland’s last-
ing disappointment) suggests that talking about it at all when addressing 
the development of English legal institutions was, at times, something of 
an obligatory nuisance.  4   

 How it became commonplace for leading specialists in English legal 
history to ignore the fi rst four hundred years of legislation in English 

  2     On the Elizabethan reception of Anglo-Saxon legislation, the standard text is now 
   Rebecca   Brackmann  ,  The Elizabethan Invention of Anglo-Saxon England:  Laurence 
Nowell, William Lambarde, and the Study of Old English  ( Woodbridge, UK :  D. S. Brewer , 
 2012 ) . See also    William   Blackstone  ,  Commentaries on the Laws of England. A Facsimile 
of the First Edition of 1765–1769 , 4 vols. ( Chicago :  University of Chicago Press ,  1979 ), 
I:   66  . Here Blackstone locates the origins of English common law in the royal laws of 
Anglo-Saxon kings, principally Alfred’s.  

  3        Plucknett  ’s  Concise History  ( London :  Little, Brown & Co. ,  1929 ;  repr. 1956) spends a 
mere fi ve pages on the period before the Conquest. It is safe to say that these results may 
be duplicated in studies not mentioned here, as is evident from Wormald’s observations 
of 1999: “It is a remarkable, indeed an appalling fact that hardly more has been written 
on early English law since 1916 [the year in which the fi nal volume of Felix Liebermann’s 
 Gesetze der Angelsachsen  appeared] than in the century before” (   Wormald  ,  The Making 
of English Law: King Alfred to the Twelfth Century  [ Oxford :  Blackwell ,  1999 ],  24 ) . One 
notable exception to the tendency described is  Essays in Anglo-Saxon Law,  eds. Henry 
Adams, Henry Cabot Lodge, Ernest Young, and J.  Laurence Laughlin (Boston:  Little, 
Brown, & Co., 1876), a remarkable collection whose infl uence from German philology 
caused it to be ignored in the years that followed. The  Oxford History of the Laws of 
England  (2003–10), which has no volume devoted exclusively to Anglo-Saxon law, has 
nonetheless taken major steps toward remedying the neglect of these materials.  

  4     See    Patrick   Wormald  , “ Frederic William Maitland and the Earliest English Law ,”  Law and 
History Review   16  ( 1998 ),  1–25   at 4.  
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Introduction 3

is not easy to understand. That the Norman Conquest was so sweeping 
in its outcomes as to constitute, according to some historians, the effec-
tive beginning of English legal history does not wholly explain the omis-
sion of these materials, which are known to have held great interest at least 
for Maitland.  5   And though the study of Old English has never formed a 
part of most historians’ training, some of the authors mentioned previously 
were perfectly capable readers of Old English.  6   For a sense of what deter-
mined the fortunes of Anglo-Saxon law in English legal historiography, we 
should perhaps look outside of received ideas and institutional obstacles, 
and consider instead the likelihood that pre-Conquest legislation could 
never compare favorably as a subject of scholarly inquiry with the wealth of 
English legal writing that postdates the rediscovery of Justinian’s  Digest  in 
the twelfth century.  7   It was the sheer oddness of Anglo-Saxon legislation – 
about which more will be said in later sections of the present  chapter – that 
ensured it would be the province of philologists rather than historians. And 
this was a misfortune in itself, one not ameliorated until the last decades of 
the twentieth century by the virtually solitary labors of Patrick Wormald. 
Because the Anglo-Saxon laws for the most part lack the literary qualities 
that made the late-medieval legislation of Frisia, Iceland, and Norway of 
interest beyond the ambit of legal-historical scholarship, even philological 
works devoted to their contents would hardly outnumber those written by 
historians.  8   Jakob Grimm seems not to have had Anglo-Saxon laws much 

  5     See    Frederic William   Maitland  , “ The Laws of the Anglo-Saxons ,”  The Quarterly Review  
 200  ( 1904 ),  139–57  . On the effects of the Conquest and subsequent French infl uence, see 
   Paul   Hyams  , “ The Common Law and the French Connection ,”  Proceedings of the Battle 
Conference on Anglo-Norman Studies   4  ( 1982 ),  77–92  .  

  6     In the United States, Anglo-Saxonists in departments of English and linguistics vastly 
outnumber their counterparts within departments of history, a count of the latter usually 
not exceeding the single digits. Some reasons for this situation, having mainly to do with 
irresponsible use of Anglo-Saxon materials for ideological ends by historians of the nine-
teenth century, are explored in    Robin   Fleming  , “ Henry Adams and the Anglo-Saxons ,” in 
 The Preservation and Transmission of Anglo-Saxon Culture , ed.   Paul   Szarmach   and   Joel 
T.   Rosenthal   ( Kalamazoo, MI :  Medieval Institute ,  1997 ),  13–36  .  

  7     On the reception of Roman law during the eleventh and twelfth centuries in Western 
Europe, see    Frederick   Pollock   and   Frederic William   Maitland  ,  History of English Law to 
the Time of Edward I , 2 vols., 2nd ed. ( Cambridge :  Cambridge University Press ,  1899 ; 
repr. 1968), I:  21–4  ;    F.   Wieacker  , “  Ratio scripta.  Das r ö mische Recht und die abendl ä n-
dische Rechtswissenschaft ,” in  Vom r ö mischen Recht  ( Leipzig :  K ö hler & Amelang ,  1944 ), 
 195–284  ;    Q.   Breen  , “ The Twelfth-Century Revival of the Roman Law ,”  Oregon Law 
Review   24  ( 1944 –5),  244–87  ;    T. F. T.   Plucknett  , “ The Relations between Roman Law 
and English Common Law Down to the Sixteenth Century ,”  University of Toronto 
Law Journal   3  ( 1939 –40),  24–50  .  

  8     Representative of earlier scholars’ interest in alliterative formulae and other “poetic” ele-
ments of legislation in Germanic vernaculars is    Dorothy   Bethurum  , “ Stylistic Features of 
the Old English Laws ,”  Modern Language Review   27  ( 1932 ),  263–79  .  
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Introduction4

on his mind as he wrote “Von der Poesie im Recht” (1816), a study that 
would determine the direction of some later scholarship in its focus on fer-
reting out traces of oral culture he felt were present in much written legis-
lation.  9   In his likewise infl uential  Deutsche Rechtsalterth ü mer  (1828), he 
would fi nd the  Sachsenspiegel  and other late sources more certain guides 
to early Germanic habits of mind than the laws of  Æ thelberht or Alfred.  10   
Departures from Grimm’s assumptions were few in subsequent decades, 
and the habits engendered by his work are perhaps most evident in the 
handful of references to Anglo-Saxon law in Heinrich Brunner’s otherwise 
sweeping  Deutsche Rechtsgeschichte  (1906).  11   

 The infl uence of both Grimm and Brunner upon Felix Liebermann, 
the preeminent editor of Anglo-Saxon royal legislation, would shape the 
reception of these texts into the present. Their approach is evident 
throughout his  Gesetze der Angelsachsen  (1903–16), an edition (stan-
dard to this day) that deals deftly with philological matters but retreats 
for the most part from any claims about the overall signifi cance of this 
corpus.  12   The view that Anglo-Saxon law offers more to the philologist 
than the historian would remain virtually intact in the years that fol-
lowed. Thus scholars have spent much of the twentieth century scratching 
their heads over the meanings of  hapax legomena  and other obscurities 
much as Liebermann did in the commentary of his great edition, treating 
the Anglo-Saxon laws as an immense fund of lexical oddities and exotic 
customs.  13   

 That the Anglo-Saxon laws have spent the entirety of their modern 
reception outside the focus of the two scholarly fi elds most disposed to 
make sense of them is indeed a deplorable thing. But it is not certain 
that earlier historians are wholly to be blamed for abandoning them. To 

  9        Jakob   Grimm  , “ Von der Poesie im Recht ,”  Zeitschrift f ü r geschichtliche Rechtswissenschaft  
 2  ( 1816 ),  25–99  .  

  10     References to Anglo-Saxon laws are outnumbered in this study by citations of Icelandic 
laws and compilations in other later Germanic vernaculars. Some attention is paid to 
 Beowulf,  held at this time (as it is occasionally now) to offer a view of early Germanic 
custom. See    Jakob   Grimm  ,  Deutsche Rechtsalterth ü mer  ( G ö ttingen :   Dieterichsche 
Buchhandlung ,  1828 ),  42  , 731.  

  11     On Brunner’s disappointment with Anglo-Saxon materials, see Wormald,  Making , 15.  
  12     For an amusing critique of Liebermann’s method, see    James   Campbell  , “ Observations on 

English Government from the Tenth to the Twelfth Century ,”  Transactions of the Royal 
Historical Society   25  ( 1975 ),  39–54   at 44.  

  13     And this, among other things, they undoubtedly are. Exemplary studies along these 
lines include    Carole   Hough  , “ The Widow’s  Mund  in  Æ thelberht 75 and 76 ,”  JEGP   98  
( 1999 ),  1–16  ;    Lisi   Oliver  , “  Cyninges fedesl:  The King’s Feeding in  Æ thelberht ch. 12 ,” 
 Anglo-Saxon England   27  ( 1998 ),  31–40  .  
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Introduction 5

the extent that royal legislation does possess the literary elements that 
so fascinated earlier scholars, even these features have presented prob-
lems of their own for the few historians bold enough to mine these texts 
for knowledge of early institutions. It is precisely because so many royal 
codes seem refl ective of the personalities and ambitions of the kings 
under whose names they circulated that most modern scholars doubt 
they were understood as normative in the manner of Frankish legislation. 
Being unmentioned within records of disputes, even the grandest of law 
books, such as those issued by Alfred and Cnut, seemed to Wormald little 
more than ritual enactments of royal authority without real effect beyond 
the confi nes of the court, each perhaps echoing some of the chest beating 
that had surrounded the issuance of  Æ thelberht’s laws “according to the 
examples of the Romans” ( iuxta exempla Romanorum ) centuries prior.  14   
If the preparation of written law was indeed one of the stock gestures of 
Germanic kingship, intended more to authenticate royal power than to 
guide disputants through the minutiae of litigation, then Old English leg-
islation demands a treatment very different from what is found in some 
scholarly writing, where a clause is trotted out for a quick sense of what 
was to be expected during the reign of Ine, Alfred, or Cnut without much 
regard for neighboring clauses or the overall aims of the code in which 
it occurs. 

 Nor can it be denied that genuine defi ciencies in this corpus have made 
it unattractive to historians as a source of evidence. One who hopes to 
fi nd in the legislation of Alfred or Cnut the sorts of details amply attested 
in the laws of Visigothic Spain, Lombard Italy, or Carolingian Francia will 
be disappointed. Most Old English royal legislation also shares an irritat-
ing tendency to avoid statements of abstract principle. Toward the end of 
the Anglo-Saxon period, and particularly during the reign of  Æ thelred II 
(d. 1016), much of what we are convention-bound to call “legislation” 

  14     The claim is made often in    Wormald  ’s work. See especially his “  Lex Scripta  and  Verbum 
Regis:  Legislation and Germanic Kingship from Euric to Cnut ,” in  Early Medieval 
Kingship , ed.   P. H.   Sawyer   and   I. N.   Wood   ( Leeds, UK :  Leeds University Press ,  1977 ), 
 105–38  ; repr. in    Wormald  ,  Legal Culture in the Early Medieval West: Law as Text, Image 
and Experience  ( London :  Hambledon ,  1999 ),  1–43  ; also  Making , 148, where Wormald 
observes of the Fonthill Letter, “[W] ritten law was apparently irrelevant, though Alfred’s 
imposing  domboc  (incorporating Ine’s laws) must have been issued only a few years 
before the episode.” But see the qualifi cations urged in    Levi   Roach  , “ Law Codes and 
Legal Norms in later Anglo-Saxon England ,”  Historical Research   86  ( 2013 ),  465–86  . 
The sole account of  Æ thelberht’s conversion and subsequent promulgation of written 
laws, whence comes the famous description of these laws’ basis in Roman examples, is 
in  Bede’s Ecclesiastical History of the English People,  ed. Bertram Colgrave and R. A. 
B. Mynors (Oxford: Clarendon, 1969), 150–1 (2.5).  
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Introduction6

amounts to little more than responses to domestic crises precipitated by 
Scandinavian raiding – pleas for national penance and behavior worthy 
of Christians so as to win back God’s favor.  15   

 With such encumbrances facing the historian of early English law, it is 
unsurprising that some scholars have sought in recent decades to expand 
the range of sources with which legal behaviors may be reconstructed 
beyond books of royal legislation.  16   Attention has focused principally on 
records of litigation embedded in charters, chronicles, and other prose 
texts.  17   While these texts pose problems of their own, being more often 
prepared by the winners of the disputes they memorialize, they at least 
allow us to descend from the ideals attested in royal legislation to the 
realities of law as it was understood by those who made use of it for their 
own ends.  18   They also show that the conduct of law in this period owed 
less to royal initiative than would be the case in later years.  19   

  15     On this see  Chapters 3 , 106–9, and  6 , 176–77.  
  16     John Hudson points out why historians ought to cast a wider net: “The categorization of 

certain affairs as legal does not make law at this time completely distinct from the rest of 
social life, nor give it as much autonomy as exists for modern or even later medieval law. 
Clearly the legal business of courts might have been hard to distinguish from their other 
activities, and not all arguments put forward in law cases were distinctively ‘legal’ in 
nature.” See    Hudson  ,  The Formation of the English Common Law  ( London :  Longman , 
 1996 ),  6  .  

  17     See, e.g.,    Patrick   Wormald  , “ Charters, Law and the Settlement of Disputes in Anglo-Saxon 
England ,” in  The Settlement of Disputes in Early Medieval Europe , eds.   Wendy   Davies   
and   Paul   Fouracre   ( Cambridge :   Cambridge University Press ,  1986 ),  149–68  ; repr. in 
idem,  Legal Culture , 289–311. Andrew Rabin has also noted “the shortcomings of 
any approach [to pre-Conquest legal history] that assumes the extant corpus of early 
English law to be a fi xed canon with clear boundaries and settled criteria for inclusion or 
exclusion”; see his “Ritual Magic or Legal Performance? Reconsidering an Old English 
Charm against Theft,” in  English Law before Magna Carta , 177–98 at 178.    Rabin  ’s 
studies in particular have gleaned much from nonlegislative sources about the practice 
of law within the Anglo-Saxon kingdoms, an approach exemplifi ed in such studies as 
“ The Wolf’s Testimony to the English: Law and Witness in the  Sermo Lupi ad Anglos  ,” 
 JEGP   105  ( 2006 ),  388–414  ; “  Old English  forespeca  and the Role of the Advocate in 
Old English Law ,”  Mediaeval Studies   69  ( 2007 ),  223–54  ; “  Female Advocacy and Royal 
Protection in Tenth Century England: The Legal Career of Queen  Æ lfthryth ,”  Speculum  
 84  ( 2009 ),  261–88  .  

  18     “[T] he vast majority of known suits had clergy on at least one side. Hardly less obvi-
ously, all these documents were composed by the winning party (nearly always a church), 
and make no pretence of impartiality.” Wormald,  Making , 146.  

  19     Along with the fact that royal laws go unmentioned in these texts, instances of royal 
intervention suggest a very different pattern from what obtained during the Angevin 
period, when ministers of Henry II meddled without invitation in disputes over prop-
erty, on which see Hudson,  Formation of the English Common Law , 52–7. Signifi cantly, 
Alfred becomes involved in Helmstan’s case as narrated in the Fonthill Letter only when 
petitioned by Ordlaf. See    Nicholas   Brooks  , “ The Fonthill Letter, Ealdorman Ordlaf and 
Anglo-Saxon Law in Practice ,” in  Early Medieval Studies in Memory of Patrick Wormald , 
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Searching for “Anglo-Saxon Law” 7

 This book argues that Old English compilations on penance – a set of 
sources made use of occasionally by Liebermann to illuminate questions 
of Anglo-Saxon law, but cursorily and sometimes unreliably – may con-
tribute more to such efforts than is typically assumed. Why legal histori-
ans have not done much with them is suggested by the unprepossessing 
nature of the texts. Though Old English penitential canons have been 
available to scholars in modern editions for nearly two centuries, we still 
cannot always be sure how they differed from other normative texts or 
how and when they were used. Matters are not helped by the fact that 
the most recent of these editions – with “recent” here meaning the early 
1930s – do little to clarify their backgrounds and much to hinder their 
further use by historians. Yet the long omission of these materials from 
scholarly discussions of earlier English law has been costly. Given their 
focus on everyday life and their characteristic willingness to compromise 
when the ideals of bishops meet the practical realities of local custom, 
vernacular penitentials composed in pre-Conquest England offer a sense 
of how legal conventions were realized in practice that is for the most 
part unavailable either in royal legislation or in the narrative accounts 
of litigation sometimes found in diplomatic records. As we will see, they 
clarify much that royal legislation leaves obscure. To my knowledge, 
this book is the fi rst to focus exclusively on the Old English penitentials, 
though its work is somewhat anticipated by chapters of Thomas Pollock 
Oakley’s  English Penitential Discipline and Anglo-Saxon Law in Their 
Joint Infl uence  (1923). Many of Oakley’s claims, as will be shown partic-
ularly in  Chapter 1 , stand very much in need of reassessment after nearly 
a century of uncritical repetition. 

  Searching for “Anglo-Saxon Law” 
 

 Before explaining why royal legislation should be read in light of the 
texts considered here, as has been done hardly at all in most published 
scholarship, it will be necessary to make clear what I mean by the term 
 Anglo-Saxon law , which will surface throughout the present study.  20   
Those familiar with early English legal history may know why incautious 
use of the term is sometimes cringe inducing. For a sense of the problems 

eds.   Stephen   Baxter  ,   Catherine   Karkov  ,   Janet L.   Nelson  , and   David   Pelteret   ( Aldershot, 
UK :  Ashgate ,  2009 ),  301–18  .  

  20     The marginal status of these texts is perhaps evident in the handful of pages in Wormald’s 
 Making  given to discussion of penitentials, even when these co-occur with, or serve as 
sources for, provisions of more explicitly secular legislation.  
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Introduction8

it poses, there is perhaps no better witness than the following quotation 
from Pollock and Maitland’s  History , one of the major legal-historical 
works of the past two centuries:  21  

  It suffi ces to know that, in its general features, Anglo-Saxon law is not only 
archaic, but offers an especially pure type of Germanic archaism. . . . The staple 
matter of judicial proceedings was of a rude and simple kind. In so far as we 
can trust the written laws, the only topics of general importance were manslay-
ing, wounding, and cattle-stealing. . . . As to procedure, the forms were sometimes 
complicated, always stiff and unbending. Mistakes in form were probably fatal 
at every stage. Trial of questions of fact, in anything like the modern sense, was 
unknown.  

  Many of these observations refl ect scholarly habits that became wide-
spread toward the end of the nineteenth century. At this time, literary 
and legal historians alike were given to searching Old English texts for 
what they suggested about the prehistoric “Germanic” past without 
equal attention being given to what they may have meant when they 
appeared.  22   One of the results was a kind of confi dence about what 
the past may have looked like common to those under no obligation to 
address specifi cs. In the case of Pollock and Maitland’s  History,  the ten-
dency yields a series of rather sweeping generalizations implicitly meant 
to apply to a period stretching from about the year 600 (when the fi rst 
written book of laws appeared in English) to 1020 (the year in which 
Cnut’s laws were promulgated). 

 Today, most of us would doubt any generalizations about a span of 
time that might encompass the reign of James I and the invention of the 
Internet. Yet scholars have long done just this for the legal environment 
of Anglo-Saxon England. Only in the last few decades have scholars seen 
anything in the laws of pre-Conquest England but hopeless conservatism 
and formalism. That law as we fi nd it in the extant memorials might 
instead have arisen from confl icts between competing groups is something 
not often considered in scholarship of the past or even of the present. 
Given its implied indifference to local circumstances, social hierarchies, 
or the fact of ethnic difference (a subject of increasing importance with 

  21     This amalgam of quotations (part of a larger group assembled in Wormald, “Charters, 
Law and the Settlement of Disputes in Anglo-Saxon England,” 149–50, and criticized on 
different grounds) is drawn from Pollock and Maitland,  History of English Law , I: 38, 
44. Pollock and Maitland’s  History  is still routinely cited in scholarly publications on 
earlier English laws, and it is not unusual to see some of its claims repeated without sus-
picion, particularly by those specializing in later periods who may not know better.  

  22     The movement is now often dismissed, though its extreme manifestations are perhaps 
too often treated as the norm. On its infl uence upon English legal history, see Wormald, 
 Making , 11–20.  
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Written and Traditional Law 9

the settlement and ultimate conquest of England by the Danes in the lat-
ter half of this period), the term  Anglo-Saxon law  has helped enable this 
impression of stagnancy and uniformity, a convenient shorthand whose 
inadequacies might be more apparent were it not so long in use.  23   

 Yet the term is not easily abandoned, and not simply because there are 
no convenient alternatives. Certainly the notion of traditional folk law on 
which Pollock’s claims rest may not be rejected outright. The question, 
perhaps, is whether Anglo-Saxon legislation was ever disposed to deliver 
this to us – something perhaps hinted at in Pollock’s reluctance to “trust 
the written laws.” Though Anglo-Saxon England (to use another prob-
lem term) produced legal prose in astonishing abundance – an achieve-
ment made more remarkable by the fact that virtually all of it is in Old 
English – this corpus of legislation appeared at a time in which writing 
was available to a relatively tiny subset of the population: namely, clerical 
elites and the kings and lay magnates they were willing to instruct.  24   We 
should naturally expect it to disclose the interests of this rather narrow 
group at the expense of others.  

  Written and Traditional Law 
 

 Such an impression is confi rmed by examination of the prologues often 
affi xed to these texts by the kings and counselors who authorized their 
promulgation. In the claims to unique authority voiced in these pro-
logues, traces of earlier confl icts over who gets to make law – and the 
related question of the medium in which it should be situated – seem still 
to reverberate.  25   As we will see, the sources in question give no reason to 
believe that such confl icts ceased as the centuries wore on. We may take 
as an example of such uncertainties the varied words with which the 

  23     See, e.g.,    Jerome   Hall  ’s  General Principles of Criminal Law  ( Indianapolis :  Bobbs Merrill , 
 1960 ),  78  . In many respects, this study handles the Anglo-Saxon period admirably, its 
defect being simply those of the dominant works of its day.  

  24        Matthew   Townend   urges that “we must be careful to think in terms of an England 
that was truly Anglo-Scandinavian.” See his  Language and History in Viking Age 
England: Linguistic Relations between Speakers of Old Norse and Old English , Studies 
in the Early Middle Ages 6 ( Turnhout, Belgium :  Brepols ,  2002 ),  210  . On the diffi culties 
of ascribing collective identity to the speakers of disparate Germanic dialects inhabiting 
the separate kingdoms we are now in the habit of calling “Anglo-Saxon England,” see 
   Sarah   Foot  , “ The Making of  Angelcynn:  English Identity before the Norman Conquest ,” 
 Transactions of the Royal Historical Society  6th ser. 6 ( 1996 ),  25–49  .  

  25     I take as a foundational assumption for what follows here Paul Hyams’s claim (made 
in reference to different aspects of royal legislation) that “The progressive strengthen-
ing of royal aspirations is easily visible in the extant law codes.”    Hyams  ,  Rancor and 
Reconciliation in Medieval England  ( Ithaca, NY :  Cornell University Press ,  2003 ),  72  .  

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-08341-7 - The Old English Penitentials and Anglo-Saxon Law
Stefan Jurasinski
Excerpt
More information

http://www.cambridge.org/9781107083417
http://www.cambridge.org
http://www.cambridge.org


Introduction10

English designated “law.” It is sometimes pointed out that Modern English 
“law” descends from no word in the native Anglo-Saxon lexicon.  26   Its 
Old English ancestor,  lagu , is probably a loan from the Prehistoric Old 
Norse plural noun  *lagu  (attested in written Old Icelandic as  l ö g ), which 
arrived in England no earlier than the fi rst waves of Scandinavian inva-
sion and settlement toward the end of the eighth century.  27   Its adoption 
in the English legal lexicon seems to have been slow. Only during the 
disastrous reign of King  Æ thelred II, who watched the crown fall to the 
Norse conqueror Swein Forkbeard and would be succeeded by Swein’s 
son Cnut, would  lagu  make a secure place for itself alongside other 
terms traditionally used by Anglo-Saxon legislators to describe offi cial 
decrees.  28   Though commonly seen as evidence for the English absorp-
tion of Norse ways from the increasingly dominant Danish population, 
it seems fair to wonder whether the etymological connection of this 
noun with verbs meaning “to lay down” (Old Norse  leggja , Old English 
 lecgan ) perhaps lent it some appeal to legislating kings given the role 
implicitly granted by the term to individual agency rather than imme-
morial custom.  29   Indeed, it may have resolved a terminological problem 
that had strewn with obstacles the fi rst steps along the path toward royal 
dominance of lawmaking. 

 The way in which some of the older words are used discloses uncer-
tainties over how, and by whom, law should be made that are not as 
apparent in later texts. The two most important of the nouns in question 

  26     The Norse descent of the term is assumed in    Sara M.   Pons-Sanz  ,  Norse-Derived 
Vocabulary in Late Old English Texts: Wulfstan’s Works, a Case Study  ( Amsterdam :  John 
Benjamins/University Press of Southern Denmark ,  2007 ;  repr. 2012), at 124 and  passim;  
but her doubts in a subsequent publication (  The Lexical Effects of Anglo-Scandinavian 
Linguistic Contact on Old English  [ Turnhout, Belgium :  Brepols ,  2013 ],  80  , 84) should 
be borne in mind.  

  27     This and subsequent etymological observations owe much to the  Oxford English 
Dictionary , ed. James A.  H. Murray (Oxford:  Clarendon, 1902), s.v. “law.” For a 
broader overview of language contact between the English and Danish populations, see 
Townend,  Language and History in Viking Age England . The matters considered here 
receive a brief but illuminating discussion in    William Ian   Miller  , “ Of Outlaws, Christians, 
Horsemeat, and Writing: Uniform Laws and Saga Iceland ,”  Michigan Law Review   89  
( 1991 ),  2081–95   at 2081–2.  

  28     On the Scandinavian vocabulary of some  Æ thelredian laws, see    Charlotte   Neff  , 
“ Scandinavian Elements in the Wantage Code of  Æ thelred II ,”  Journal of Legal History  
 10  ( 1989 ),  285–316   at 288–9 and  passim.   

  29     That the Norse form had the meaning “statute” upon adoption by the English was 
suggested in    Charles   Sweet  , “ The History of the Word ‘Law’ [II] ,”  Law Magazine and 
Review , n.s. 3 ( 1874 ),  644–58   at 645.  
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