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NB. References to notes are markedwith “n.”

qAbd al-Razzāq, 84
Abū H

˙
anı̄fa, 49, 123, 136–137, 140–142,

144, 148–155, 224, 252–253
Abū Mūsā al-Ashqarı̄, 115–116
Abū Yaqlā, 232–235
Abū Yūsuf, 49, 71, 72, 84, 89–90, 139, 155
adultery. See sex crimes (zinā)
Akhbārism, 260. See also traditionalism/

traditionism
Albānı̄, Muh

˙
ammad Nās

˙
ir al-Dı̄n al-, 329n

alcohol. See wine drinking (shurb al-khamr)
Ali, Kecia, 151n
qAlı̄ b. Abı̄ T

˙
ālib

attribution of opinions to, 173n, 176
judicial decisions of, 2, 3, 53–54, 120–121
superior judicial acumen of, 118–120

qAllāma al-H
˙
illı̄, al-, 268, 279–281, 294

amputation, 32, 33, 104, 122, 170,
174–176

Ans
˙
ārı̄, Murtad

˙
ā al-, 297, 298–302,

303–304, 309
apostasy (ridda/irtidād), 33, 70, 72n, 143n,

220n
Ashhab, 166, 167n
Astarābādı̄,Muh

˙
ammadAmı̄n al-, 260–261,

282–283, 293, 314
attempts/attempted crimes, liability for,

161, 188
qAynı̄, Badr al-Dı̄n al-, 198

Bihbahānı̄, al-Wah
˙
ı̄d al-, 297

blasphemy, 33, 90–92, 93–94, 142–143
blood money. See compensation for

homicide and personal injury (diya)

canons of construction
legal (see doubt canon; maxims, legal;
Index C)

linguistic/textual, 243n, 262–263, 293,
308, 351

capital punishment. See death penalty
certainty
demands for, 182, 229, 245, 249,

257, 277
elusiveness of, 5, 10–12, 22, 121, 126,

218–219, 307
coercion (ikrāh). See rape; voluntariness
Companions of the Prophet, normativity of

precedents from, 54–55, 173, 254
compensation for homicide and personal

injury (diya), 35, 124n, 187, 210, 288
confessions, 3, 44, 120–121, 125, 245
retracted, 44, 111n, 125, 143, 235n, 245
single vs. multiple, 94n, 180, 187, 235
unreliability of, 25–26, 115, 120–121,

163, 196
contextual textualism. See textualism:

pragmatic
contracts
defective or invalid (fāsid or bāt

˙
il), as

doubt, 150–151, 186, 194–195, 199n,
200, 224, 233

semblance of, as doubt (shubhat al-qaqd),
150–155, 191–192, 196–197, 199n,
203, 252

crime/criminal law, categories of. See
discretionary penalties (taqzı̄r); h

˙
udūd

laws; retaliation (qis
˙
ās
˙
/qawad)

crucifixion, 33, 94

Dabūsı̄, 186
Dāwūd al-Z

˙
āhirı̄, 42, 71, 229, 243–245

death penalty
heightened procedures in cases subject to,

124–125, 257
legitimacy of, 39, 176
moral concern about, 38, 103, 116–117,

122–123, 123–124, 128, 129
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death penalty (cont.)
as punishment for h

˙
udūd crimes, 25, 32–33,

91, 115, 122, 148n, 177n, 207n, 275
as punishment for political opposition and
petty crime, 77

as retaliation (qis
˙
ās
˙
/qawad), 2, 35, 50,

120, 210
as discretionary penalties (taqzı̄r), 175

defamation (qadhf), 31n, 72n, 124, 142, 150n,
158–159, 179–180, 239, 249–250

deterrence (zajr), 71, 72, 126n, 143
discretion

judicial, 29–30, 35, 42, 59, 263
interpretive, 234–235, 242, 245–246, 262

discretionary penalties (taqzı̄r), 31, 35–37,
72, 163, 175

dissimulation (taqiyya), 268n, 289, 291
divine legislative supremacy, 5, 14, 27–28,

40, 64, 242
doubt canon as contravening, 229, 258,
259, 263

doubt canon as promoting, 37, 44, 59, 65
h
˙
udūd enforcement as required by, 30, 79,
106, 112, 177, 250–251

diya. See compensation for homicide and
personal injury (diya)

doubt (shubha)
absence of, as condition of conviction,
165, 166, 196, 240n, 247n

meaning of, 4–5, 295, 330
in non-Islamic legal traditions, 9,
127–130, 317–318

reasonable, as standard of proof, 4, 11,
127, 129

reasonableness of, 203, 305–306
as technical term, 95, 96
types and bases of (see Index B)

doubt canon. See under Index C
dowry (mahr/s

˙
adāq), 252–253

drunkenness. See wine drinking (shurb
al-khamr)

egalitarianism
in early Islamic society, 62n, 73–74, 75n
in Islamic criminal law, 70, 73–75, 79,
102, 105, 250

ethnicity, status based on, 158n. See also
tribal lineage

evidence
circumstantial, 3, 116, 120–121, 125,
158–160, 181, 236, 238, 251–252, 317n

limitations to acceptable forms of,
92, 125

required for h
˙
udūd liability in general,

180–181
execution. See death penalty

fair notice, 217
Fāt

˙
ima bt. Muh

˙
ammad, 104–105

Fierro, Maribel, 88–89, 95–96, 97
fiqh. See Islamic law (sharı̄qa or fiqh)
flogging, 25, 32, 52, 122, 124, 173

as discretionary penalty, 73n
reduced sentences of, 172n, 278

fornication. See sex crimes (zinā)
foundational texts, 29–31, 40, 57, 97, 154,

173, 212–213, 274–275, 289, 308

Ghazālı̄, 205
God, as supreme Lawgiver. See divine

legislative supremacy

H
˙
anafı̄s
Shāfiqı̄’s critique of lenience of,
174–177

use of doubt canon by, 49–50, 57–58,
89–90, 94n, 136–157, 185–203, 222,
251–254

H
˙
anbalı̄s, use of doubt canon by, 53, 87–88,

229, 230–242
Hārūn al-Rashı̄d, 89–90
heresy, 207n
highway robbery (qat

˙
q al-t

˙
arı̄q), 33, 72n,

143n, 174
homicide. See murder; retaliation (qis

˙
ās
˙
/

qawad)
h
˙
udūd, as moral boundaries, 43n, 249n

h
˙
udūd laws, 29–30, 31–34, 70, 72
application to elite of, 78–80, 88–96, 121,
122, 249, 250–251

contrast to ritual laws, 236
reduced punishments for, 172n, 244
See also apostasy (ridda/irtidād);
blasphemy; defamation (qadhf); highway
robbery (qat

˙
q al-t

˙
arı̄q); murder; rebellion

(baghy); sex crimes (zinā); theft (sariqa);
wine drinking (shurb al-khamr)

H
˙
urr al-qĀmilı̄, al-, 289–292, 294

Hurvitz, Nimrod, 232, 234n–235n

Ibād
˙
ı̄s, use of doubt canon by, 82n

Ibn qAbbās, 216n
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Ibn qAbd al-Barr, 204
Ibn qAbd al-Salām, 208, 209, 350n
Ibn Abı̄ al-qIzz, 197n
Ibn Abı̄ al-Qāsim, 237
Ibn Abı̄ Shayba, 84
Ibn qAdı̄, 81, 82, 329n
Ibn Bābawayh, 81, 83, 86, 266–268,

294, 303
Ibn al-Bannāp, 235
IbnDāwūd al-Z

˙
āhirı̄, Muh

˙
ammad, 245–246

Ibn H
˙
abı̄b, qAbd al-Malik, 90–93, 166

Ibn H
˙
anbal, Ah

˙
mad, 53, 87–88, 229, 230

Ibn H
˙
azm, 247–257, 258–259

Ibn al-Humām, 198
Ibn Masqūd, 107–108
Ibn al-Mawwāz, 166
Ibn Muflih

˙
, 240

Ibn Nujaym, 198–203, 350n
Ibn al-Qāsim, 51, 57n–58n, 162–166, 167n
Ibn al-Qayyim, 239–240
Ibn Qudāma, 237–239
Ibn Qutayba, 79
Ibn Rāhawayh, 84n
Ibn Rajab, 350n
Ibn Surayj, 221
Ibn Taymiyya, 240–242
identity, mistaken. See sex crimes (zinā):

mistake of fact as defense for
ignorance. See Index B: ignorance of the law
Imāms (Shı̄qı̄), 54–55, 63, 263–265, 270,

293, 311
imprisonment, 25, 32
inference, 243n–244n, 246, 276
injury, personal, 34–35. See also

compensation (diya); retaliation (qis
˙
ās
˙
/

qawad)
insanity, 186n, 194n, 235n, 252
intent, criminal, 177, 178, 206, 239, 252

in criminal attempts, 161, 188
specific vs. general, 210–211
subjective vs. objective criteria of, 136,
142, 158–159, 179, 203, 209

interpretation, legal/textual
factors in, 17, 19
legitimacy of, 234–235, 245–246, 261, 307
literal, 243–244, 258
rational analysis in, 144, 246, 264, 270,
272–276, 297, 305n, 307

See also pluralism, legal; rationalism,
Shı̄qı̄; textualism; traditionalism/
traditionism

investigation, judicial
to find doubt, 158, 163, 165, 196
to establish facts, 196, 255
to determine law, 306–307

Ish
˙
āq b. Ibrāhı̄m, 231

Islamic law (sharı̄qa or fiqh)
clearly established vs. debatable rules of,

214–215, 217–219
founding period, 7–9, 156
interpretive disagreements regarding (see

Index B: interpretive doubt/ambiguity)
modern conceptions of, 5–7, 320–321
moral precepts/fundamental values in,

70–71, 100, 208, 223, 224, 257,
273–274

pluralism of, inMamlūk period, 206–208,
222

sources of, 29, 29n, 30, 57, 173, 254,
273n, 297, 308

Jas
˙
s
˙
ās
˙
, 57

judges, 17, 45, 64, 123. See also discretion,
judicial; investigation, judicial; jurists;
knowledge, judicial

judicial acumen (firāsa), 120, 168n, 240
jurists (fuqahāp, qulamāp, mujtahids)
institutional position vis-à-vis rulers, 17,

45, 63–64, 78n, 127–131
interpretive authority over law, 30, 46, 48,

59, 62–65, 112–114, 261, 265, 307, 315
as members of elite, 78, 233
as “pious opposition” to state, 95,

112–113, 123, 131
seeking to rein in rulers’ excesses, 38,

112, 131

Kalwadhānı̄, 235–237
Kāsānı̄, 193–195, 202n
Khiraqı̄, 231
Khushanı̄, 57
knowledge
judicial, 89, 125, 245, 255
of prohibitions as condition of liability,

140–141, 164–165, 177, 178–179,
190, 206–208, 214

of prohibitions as irrelevant for liability,
151, 190, 215, 223

Lange, Christian, 154n
Layth b. Saqd, al-, 53
Llewellyn, Karl, 15, 258, 313, 315, 318
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Madelung, Wilferd, 216n, 265
mala in se. See moral wrongs
mala prohibita. See h

˙
udūd laws; retaliation

(qis
˙
ās
˙
/qawad); discretionary penalties

(taqzı̄r)
Mālik b. Anas, 51, 84, 157–162, 163, 164,

165
Mālikı̄s, use of doubt canon by, 51–52, 58,

157–167, 204–207, 208–209, 211,
217–219, 251–252

Marghı̄nānı̄, 195–198
Marlow, Louise, 79
marriage

defective or invalid contracts of (see
contracts)

disputed types of, 178–179, 207,
219–220, 239n

incestuous, 150, 155, 224, 239
sex outside of (see sex crimes)
temporary, 153n, 215–217, 220

Māwardı̄, 36n, 183, 205, 232–233
maxims, legal

American controversies about, 14–15,
258, 312–313, 318

function of, 12–13, 102, 224–225,
348–357

Islamic debates about, 258–259,
314–315, 319–321

scholarship on, 20–21
Shı̄qı̄ attitudes toward, 262–263, 271, 280,
295–296, 298, 308

substantive vs. interpretive, 263, 293, 312,
314, 350–356

See also canons of construction: linguistic/
textual; Index C

mens rea, 4
requirements for, 164–165, 177–180,
203, 214, 239

subjective vs. objective indicia of,
136–137, 158–160, 200, 209

See also intent, criminal; knowledge
mercy, 41, 42
milk. See ownership/entitlement (milk); slave

women: sexual relations with
mistake. See Index B: factual doubt; legal

doubt; mistakes: of identity
Modarressi, Hossein, 262n, 264n
moral concerns, as factor in punishment

avoidance, 100, 103, 114, 123–124,
126, 130, 127–131, 139, 224

moral wrongs, 36, 139, 141, 270, 274

Mottahedeh, Roy, 101n, 113, 307
Mufı̄d, 268
murder

evidence required for conviction,
120–121, 124

punishment for, 2, 3, 34–35, 50, 210–211

nabı̄dh, 144–148, 189, 221
Nakhaqı̄, Ibrāhı̄m al-, 49
Nasafı̄, 197
non-Muslims, penalty for killing of, 50, 210

oaths, 32n, 101n, 124n, 158–159, 161n,
179, 180, 294

Ottoman commercial code (Mecelle), legal
maxims in, 320, 350n, 352

ownership/entitlement (milk)
change in, 106, 148–150, 171, 189
partial, 51, 53n, 152, 153, 161, 171n,
194, 199, 278

ambiguous, 141n, 161, 165, 172, 194, 199

paternity, 118–119, 119n, 141n, 202n,
209n, 353–354

perjury. See witness testimony: false
pluralism, legal, 157, 206–208, 211–213,

222, 232, 256, 258
political authorities (sult

˙
ān)

coercing rape, 137–140
law enforcement by, 36, 38, 48, 59, 62,
63–64, 77, 138

multiplicity of, 138n, 139–140
pregnancy

as cause for postponing punishment, 118
as circumstantial evidence of sex crimes,
115–117, 159, 251

privacy/concealment, norm of (satr),
107–111, 112, 125, 196n, 241

procedures, heightened, as means of
punishment avoidance, 124–126,
128–129

prostitution, 153, 154n, 186n, 191–192,
252–253. See also sex crimes (zinā)

public crimes, necessity of prosecution of,
108, 110–111, 213n, 240n

Qād
˙
ı̄ H
˙
usayn al-Marwazı̄, 352

Qād
˙
ı̄ Nuqmān, 81, 82, 84–87, 329n

Qarāfı̄, 204, 206–207, 209, 217–219, 349n
qat
˙
q al-t

˙
arı̄q (highway robbery), 33, 72n,

143n, 174
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qawāqid fiqhiyya. Seemaxims, legal; Index C
qis
˙
ās
˙
/qawad (retaliation), 2, 3, 31, 34–35,
120, 210–211

Qudūrı̄, 44, 138n, 154n, 155, 191–192

rape
criminal liability for perpetrator of, 120n,
137–139, 159, 178n, 191, 223

criminal liability for victim of, 53,
115–117, 159, 178, 230, 238n, 271

sex without consent as, 152n, 159n
as strict liability offense, 159, 223

rationalism, Shı̄qı̄, 261–262, 264, 265–266,
268–285, 291, 297–312, 314–315

rebellion (baghy), 33, 162n
recognition, rule of, 28n
repentance, 26, 44, 71–72, 121n, 125,

143–144, 271, 276n, 278
preference for private, 109, 241

retaliation (qis
˙
ās
˙
/qawad), 2, 3, 31, 34–35,

120, 210–211
ridda/irtidād. See apostasy
ritual purity, 236, 289, 310

S
˙
adr, Muh

˙
ammad Bāqir al-, 277n, 305n,

307–311
S
˙
ālih

˙
b. qAbd al-Quddūs, 93–94

Sarakhsı̄, 155, 192–193
Scalia, Antonin, 258, 313
Schacht, Joseph, 52n
Scheppele, Kim Lane, 102
sex crimes (zinā)

ambiguous ownership as defense for,
50–51, 140–141, 151–152, 161, 193,
194, 199, 278

coercion as defense for (see rape)
definition of, 31, 125n, 153, 160, 163,
193–194, 196–197, 213, 219

evidence required to prove, 89, 117, 124,
164–165, 180, 187, 195, 235

ignorance as defense for, 164, 179, 208,
214–215, 233

mistake of fact as defense for, 141, 179,
194, 200–201, 202n, 209, 233, 279n

mistake of law as defense for, 140–141,
191, 193, 194, 199, 204n, 253–255, 278

punishment for, 25, 32, 41n, 111n–112n,
115, 171n, 215n

semblance of contract as defense for,
150–153, 155, 186, 191–192,
196–197, 203

See also marriage; prostitution; rape;
slave women: sexual relations with;
sodomy, male

sharı̄qa. See Islamic law (sharı̄qa or fiqh)
Shāfiqı̄, 52, 55, 71, 84, 167–183, 235
Shāfiqı̄s, use of doubt canon by, 52–53, 58,

167–184, 204–206, 207, 219–222,
251, 253

Shahı̄d al-Awwal, al-, 207n, 280, 350n
Sharaf al-Dı̄n al-H

˙
anafı̄, 350n

Sharı̄f al-Murtad
˙
ā, al-, 271–276

Shaybānı̄, 49, 139, 154, 155, 187
Shı̄qı̄s, use of doubt canon by, 53–54, 58,

260–261, 265–266, 271, 276,
278–279, 281–282, 291, 293–295

shurb al-khamr. See wine drinking
slaves, decreased punishments for, 73n,

171–172, 244
slave women
defamation of, 249–250
sexual relations with, 50–51, 54, 119n,

140–141, 151–153, 153n, 161,
164–165, 193, 194, 199, 204n,
208, 278

sodomy, male, 148n, 191, 192, 213, 271,
275–276

status, social, in Islamic criminal law, 69,
77–80, 88–96, 97–98, 104, 112,
121–122, 210–211, 230, 249–250

stoning, 25–26, 32, 41n, 52, 111n, 276n
strict liability crimes, 159, 214n, 222–224
Sufyān al-Thawrı̄, 50–51
sult

˙
ān. See political authorities (sult

˙
ān)

taqlı̄d, 156, 256
taqzı̄r (discretionary penalties), 31, 35–37,

72, 163, 175
textualism
pragmatic, 40–41, 43–44, 153, 212, 234,

261, 262. See also rationalism, Shı̄qı̄
strict, 40, 41–43, 58, 229, 234, 243, 251,

256, 258, 260–261, 262. See also
traditionalism/traditionism

theft (sariqa)
ambiguous ownership as defense for, 161,

165, 167n, 182, 199, 231n
change in ownership in, 106, 148–149,

171, 189
claims of ownership as defense for, 208n,

278
elements of, 125n, 170–172, 188
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theft (sariqa) (cont.)
evidence required to prove, 52, 124,
163–164, 181n

liability of accomplices to, 252
punishment for, 32, 43, 122, 170, 171,
174–176, 244

theology, implications for law of, 128, 130,
234–235, 241–242, 261–262,
272–274, 293–294, 311n, 314–315

traditionalism/traditionism
Shı̄qı̄, 58, 261–263, 264, 266–268,
282–297, 301, 315. See alsoAkhbārism

Sunnı̄, 57, 58, 230, 231, 234–235,
241–242. See also textualism: strict

tribal lineage, status based on, 73–75, 77,
104n, 119, 142. See also ethnicity

Tsafrir, Nurit, 154n
T
˙
urt
˙
ūshı̄, 79

T
˙
ūsı̄, 268, 278–279

qUmar, judicial decisions of, 32, 116–118,
158, 164n, 172, 173, 190, 192, 214,
216, 223, 241, 252

qUtbı̄, 57n–58n, 166
Us
˙
ūlism. See rationalism, Shı̄qı̄; textualism:
pragmatic

voluntariness, 53, 137–139, 177–178, 192,
223, 230, 252

Whitman, James, 127
wine drinking (shurb al-khamr)

consumption of other intoxicants as,
144–148, 160, 172–173,
221, 231

evidence required to prove, 94n, 124,
160, 181

as h
˙
add crime, 32, 70, 231

ignorance as defense for, 189–190, 208n,
256, 301

mistake as defense for, 200, 301
preference for concealment of, 108,
110, 241

punishment for, 32, 122, 173, 177n
See also nabı̄dh

witness testimony, 3, 92, 180–181, 187,
196, 245

conflicting, 52, 54, 187–188
doubtful, 120–121, 188, 238
false, 44, 163, 187
women’s, 181, 237n, 238n

Z
˙
āhirı̄, Dāwūd al-, 42, 71, 229,

243–245
Z
˙
āhirı̄s
rejection of doubt canon by, 229,
243–255

use of doubt by, 255–257, 258
zandaqa (religious infidelity), 93
Zaydı̄s, as source of combined doubt/

elite-leniency maxim, 85, 86
Zaylaqı̄, 197–198, 202n
zinā. See sex crimes
Zufar b. Hudhayl, 50, 190
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Index B. Types and Bases of Doubt

ambiguity. See interpretive doubt/ambiguity

coercion (shubhat al-ikrāh, shubhah-i
ikrāh), 137–140, 177–178, 191, 223n,
238, 271, 278, 300

contractual doubt (shubhat al-qaqd),
150–155, 186, 191–192, 194–195,
196–197, 199, 199n, 202–203, 224,
239, 252–253

duress, 139n, 192, 258

elemental doubt (shubhat al-qadam), 161,
188–189, 194, 207–208, 238

evidentiary doubt, 121, 122, 129, 181–182
status-based, gender-based,
circumstantial, 120, 236, 237n, 238,
238n, 253–254, 281

testimonial, based on conflicting witness
testimony, 44, 52, 54, 187–188

factual doubt, mistake of fact (shubhat al-
mah

˙
all, shubha fı̄ pl-mah

˙
all, shubha fı̄

pl-mawt
˙
ūpa, shubha fı̄ pl-wāt

˙
ip, shubha

mawd
˙
ūqiyya, shubhat al-ishtibāh, shubha

fi t
˙
arı̄q al-h

˙
ukm, shubhah-i khat

˙
ap), 141,

155n, 178–179, 194, 198, 200–202, 205,
209–211, 237–238, 256, 281, 283n, 291,
301, 306n, 311

reasonableness requirement for, 200–202,
301

forgetfulness, 300

ignorance of the law (jahl), 53, 164,
178–179, 206–208, 233, 237, 256,
278, 301

compound (jahl murakkab), 206n
deliberate or negligent, 201, 306
plausible, 190, 214, 218–219, 238n,
256, 301

inadvertence, 281
incapacity, 300
innocence, claims of, 51, 93, 95n, 208n,

238n, 253–255, 278, 294
interpretive doubt/ambiguity (shubha fı̄

pl-t
˙
arı̄q, shubha fı̄ t

˙
arı̄q al-ibāh

˙
a,

shubhat al-khilāf, shubha fı̄ pl-sabab
al-mubı̄h

˙
lipl-wat

˙
p, shubha fı̄ pl-jiha,

shubha fı̄ pl-jiha wapl-t
˙
arı̄q, ikhtilāf

al-qulamāp fı̄ ibāh
˙
at al-mawt

˙
ūpa)

based on inter- or intra-school
interpretive disagreements, 140n, 192,
205, 211–222, 238–239, 331

based on juristic differences about the
basis of legality (ikhtilāf al-qulamāp fi
ibāh

˙
at al-mawt

˙
ūpa), 219n

based on textual ambiguity, 212,
215, 256

intrinsic doubt (shubha bi-sabab amr dhātı̄),
284n

juristic difference, disagreement. See
interpretive doubt/ambiguity

legal doubt (shubha h
˙
ukmiyya, shubha fı̄

pl-mah
˙
all, shubha fı̄ pl-fiql, shubhat al-fiql,

shubhat al-ishtibāh, shubha fı̄
pl-mawt

˙
ūpa, shubha fı̄ pl-fāqil, shubha fı̄

nafs al-h
˙
ukm)

based on subjective mistakes of law
(practical doubt), 140–141, 152, 154n,
178–179, 194–195, 197, 198–200,
206–209, 218, 237, 256

based on textual ambiguity, 197, 198,
206, 283n, 306n

based on uncertainty regarding legality,
154n, 155n, 205, 237, 291, 311

reasonableness requirement for, 199–200
legal facts, change in, 106, 111n, 148–150,

171, 189
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marriage/entitlement semblance (shubhat
al-nikāh

˙
, shubhat al-milk), 151–153,

154n, 186, 191–192, 193, 196, 199,
203, 219n, 252. See also contractual
doubt (shubhat al-qaqd)

mistakes
of fact (see factual doubt)
of identity/mistaken identity, 194,
200–201, 202n, 209, 233, 279n

of law (see legal doubt)

ownership, ambiguous, 141n, 161, 165,
172, 194, 199. See also marriage/
entitlement semblance

ownership, partial, 51, 53n, 152, 153, 161,
171n, 194, 199, 278. See alsomarriage/
entitlement semblance

partial doubt, 278–279, 281n
practical doubt. See legal doubt: based on

subjective mistakes of law

repentance (tawba), 44, 125, 276n, 278

self-incriminating doubt, doubt based on
the probativity of confessions (shubhat
al-iqrār), 25–26, 44, 94n, 111n, 115,
120–121, 125, 163, 187, 196, 235

shubha/shubahāt [Arabic and Persian legal
terminology]

shubha fı̄ pl-fāqil/shubhat al-fāqil, 205n
shubha fı̄ pl-fiql/shubhat al-fiql, 155n, 197,
199n

shubha fı̄ pl-jiha (wapl-t
˙
arı̄q), 205n

shubha fı̄ pl-mah
˙
all/shubhat al-mah

˙
all,

154n, 197, 199n, 205n
shubha fı̄ pl-mawt

˙
ūpa, 205n, 207n

shubha fı̄ nafs al-h
˙
ukm (i.e., shubha

h
˙
ukmiyya), 283n

shubha fı̄ pl-sabab al-mubı̄h
˙
lipl-wat

˙
p, 205n

shubha fı̄ pl-t
˙
arı̄q/shubha fı̄ t

˙
arı̄q al-ibāh

˙
a,

205n, 219n
shubha fı̄ t

˙
arı̄q al-h

˙
ukm (i.e., shubha

mawd
˙
ūqiyya), 283n

shubha fı̄ pl-wāt
˙
ip, 205n, 209n

shubha h
˙
ukmiyya, 154n, 198, 199n,

256n, 266n, 283n, 306n
shubha mawd

˙
ūqiyya, 199n, 283n, 291n,

301n, 306n
shubha tah

˙
rı̄miyya, 284

shubha wujūbiyya, 284
shubhah-i ikrāh, 284n
shubhah-i khat

˙
ap, 284n

shubhat al-qadam, 188, 189n
shubhat al-qaqd, 191, 195, 199n
shubhat al-imām, 138n
shubhat al-iqrār, 187
shubhat al-ishtibāh, 155n, 194n, 195,
199n

shubhat al-ishtibāh fı̄mawd
˙
iq al-ishtibāh fı̄

pl-milk wapl-nikāh, 154n, 193
shubhat al-khilāf, 205n, 219n
shubhat al-milk, 154n, 193, 219n
shubhat al-nikāh

˙
, 154n, 193

testimonial doubt. See evidentiary doubt
textual ambiguity. See interpretive doubt/

ambiguity
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Index C. Legal Maxims

Islamic Legal Maxims

burden of proof maxim, 354

capacity, principle of, 270n, 274, 277, 280,
285, 298–299

certainty primacy principle (universal legal
maxim), 296, 311, 353

clear statement rule, 219, 277, 284, 300,
304. See also under Other Legal
Maxims

completion canon, 296. See also finality,
rule of

continuity, presumption of (qāqidat
al-istis

˙
h
˙
āb), 310–311, 351. See also

certainty primacy principle
contractual stipulations maxim, 353
conventional meaning, canon of, 308n
correlation, principle of, 272–273, 274, 275,

280, 292, 304
custom principle (universal legal maxim), 352

doubt canon, 4
and elite-leniency maxim, 79–88, 97–98
as a h

˙
adı̄th, 54, 57–58, 82–87, 96–97,

166, 182–183, 185, 195, 196, 230, 231,
234, 235, 237, 241, 247, 261, 276, 295,
323–330, 331–332

H
˙
anafı̄ use of, 49–50, 57–58, 89–90, 94n,
136–157, 185–203, 222, 251–254

H
˙
anbalı̄ use of, 53, 87–88, 229, 230–242

Ibād
˙
ı̄ use of, 82n

as judicial practice, 48–56, 97, 114–115,
239, 319

Mālikı̄ use of, 51–52, 58, 157–167,
204–207, 208–209, 211, 217–219,
251–252

and paternity maxim, 354
and precaution principle, 295

Shāfiqı̄ use of, 52–53, 58, 167–184,
204–206, 207, 219–222, 251, 253

Shı̄qı̄ use of, 53–54, 58, 260–261,
265–266, 271, 276, 278–279,
281–282, 291, 293–295

spread of, 13–14, 82–87
use of to benefit elite, 88–96, 97–98, 249,

250–251
versions of, 49n, 54, 79–81, 86, 88, 90,

95–98, 126, 230, 240n, 281, 294,
323–330

“either-or” principle (takhyı̄r), 310, 351
elite-leniency maxim, 78–88

finality, rule of, 143, 150, 160, 170–171,
248, 296

fundamental values primacy, presumption
of, 257

hardship accommodation principle
(universal legal maxim), 352

harm principle (universal legal maxim), 352

illegality avoidance canon, 296
illegality primacy canon, 296
inculpatoriness of nonspecific knowledge,

principle of (qāqidat munajjiziyyat
al-qilm al-ijmālı̄), 310n

intentionality principle (universal legal
maxim), 353

legality, principle of (nafy al-qiqāb qabl
al-bayān), 217, 269, 270n, 273–274,
277, 280, 285, 298, 300, 304. See also
under Other Legal Maxims

literal meaning canon, 351

mandatoriness of commands, canon of, 308n
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negative command canon, 351
nonliability presumption (as

˙
ālat al-barāpa,

as
˙
ālat al-nafy), 268–269, 271, 272,

275, 277, 281–282, 283–286,
290–291, 293, 295, 298–302,
305–307, 308, 309, 351, 352. See also
permissibility presumption

nonprecedential exceptionalism canon, 351

paternity maxim, 119, 353–354
permissibility presumption (as

˙
ālat al-ibāh

˙
a),

284n, 298, 302–303
as a h

˙
adı̄th, 266, 267, 270, 283, 289–291,

295, 303
precaution principle (qāqidat al-ih

˙
tiyāt

˙
,

ishtighāl al-dhimma), 236n, 257,
277n, 285, 287–288, 289, 290,
291–292, 295, 296, 308,
309–310, 351

property destruction liability maxim, 354
proportionality, rule of, 72
public interest maxim, 355

suspended judgment directive (tawaqquf),
150, 288, 290

taqzı̄r/misdemeanor leniency maxim, 36

universal legal maxims, Islamic
certainty primacy principle, 296, 311,
353

custom principle, 352
hardship accommodation principle,
352

harm principle, 352
intentionality principle, 353

written evidence maxim, 354

Other LegalMaxims (Anglo-American, Latin)

clear statement rules, 330n. See also under
Islamic Legal Maxims

constitutional avoidance canon, 330
ejusdem generis canon (“of the same kind”),

301n
exclusionary rule, 127n, 138n,

187n
in dubio pro reo canon, 11
innocence, presumption of, 4, 129

legality, principle of, 4, 10, 129, 217. See also
under Islamic Legal Maxims

lenity, rule of, 4, 11, 129, 312–313
noscitur a sociis canon (“known from

associates”), 301n
private-right canon, 313n
purpose canon, 312
superfluity, rule against, 287n
whole act rule, 287n

414 Index C. Legal Maxims
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