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Achmea case, 153-4, 161, 168
added value, 134, 183, 195
administrative costs, 92, 123, 326
administrators, 81, 317
ADR (alternative dispute resolution),
32,247
affiliates, 86, 158, 266
Aguas del Tunari case, 100, 146
alternative dispute resolution, see ADR.
amici curiae, 99-101, 103-5, 129-31,
136, 144-9, 152-4, 156-61,
180-1, 197, 333
submissions, 4, 134, 137, 141, 144,
148-52, 158, 189, 192
Apotex cases, 158, 167, 177, 181, 184,
251, 279, 301
applicability, 23, 28, 38-41, 46, 50-1,
63, 98, 102, 322
material, 41
temporal, 50
applicable instrument in case of
conflict, 59-62
applicable law, 61, 82, 98, 123, 236, 240,
267-9, 271-2, 318, 350
application, 321-50
applicability of rules,
322-4
aspirational, 323-4, 330
conduct of hearing, 346

357

conflicts between rules and other
provisions
arbitration rules, 330-43
conflicts with relevant treaty, 343-9
governing arbitration, 329-50
ICC (International Chamber of
Commerce) Rules, 339-41
International Centre for
Settlement of Investment
Disputes, 334-8
London Court of International
Arbitration, 336-41
non-derogable provision of law
applicable to arbitration,
349-50
Permanent Court of Arbitration,
338
Stockholm Chamber of
Commerce, 342-3
UNCITRAL Arbitration Rules,
331-3
disclosure of arbitration, 345
disclosure of documents, 345
duties imposed by rules, 324-9
conduct of hearing, 328
disclosure of documents, 325-6
non-disputing parties, 327-8
on arbitral tribunal, 325-9
on parties, 324
on repository, 329
third persons, 327
mandatory, 261, 269-70, 323
scope of, 5, 22-8, 39-40, 64, 163, 312,
354
submissions from non-disputing
parties and third persons,
346-9
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application, (cont.)
temporal, 32, 50

appointing authorities, 69, 110, 112,
314

appropriate form, 43, 80, 166

appropriate logistical arrangements,
253-4, 335

appropriateness, 148, 277, 295, 355

arbitral institutions, 53, 76, 112, 118,
313-17

arbitral process, 74-7, 131, 134, 225-7,
237, 243-4, 248-50, 262,

339-41
integrity, see integrity, of arbitral
process.
arbitration agreements, 3, 69, 72, 88,
335, 351

arbitration clauses, 7-8, 25, 49, 89
Argentina, 4, 20, 26, 103-5, 134, 147-8,
245
aspirational application, 323, 330
assistance, 103, 128-9, 137, 141, 145,
147-8, 159, 164, 170-4
financial, 171, 179
potential operational, 101
substantial, 173
Australia, 26, 141, 239, 266, 286
authority of arbitral tribunal, 57-9
automatic production, 109-12
autonomy, party, 19, 53, 87, 194-5
awareness, public, 1, 63, 65, 73, 89

balance, 3, 11, 13, 45, 125, 247, 250,
258, 275
right, 230, 247, 302
bilateral investment treaties (BITs), 2,
54, 84, 130, 202, 228
model, 84, 141, 178, 252, 255, 285,
298, 311, 345-7
publication under, 83-6
Biwater case, 4, 104, 149, 166, 169, 171,
184, 263, 292, 295
business information, confidential, 65,
75, 84, 89, 249, 252, 254,
256-8, 265-6, 271

Canada, 23, 26, 96-9, 101-2, 144, 151,
199-203, 235-6, 304, 310

Canadian Union of Postal Workers, 99,
145-6, 168
case-by-case basis, 93, 97, 240, 272, 349
case management, 301-3
Center for International Environmental
Law, see CIEL.
Chevron and Texaco case, 157
CIEL (Center for International
Environmental Law), 18-20,
23, 25-7, 67, 113, 169, 179
civil society, 15, 20-2, 132, 175, 235
groups, 2, 9
Clayton case, 280, 301
client-counsel correspondence, 270
closed hearings, 228-9, 239-41, 248
Club of Milan, 19-20
collection or production of evidence,
75, 240, 250, 295-7
commencement of arbitral proceedings,
64-6, 81, 86, 89-90
commercial interests, 60, 144, 267
common law courts, 130, 350
comparably exceptional circumstances,
240, 250, 297
compromise, 25-6, 58, 74, 89, 108, 178,
245
proposals, 260, 267, 273, 288
conduct of hearing, 328, 346
confidential business information, 65,
75, 84, 89, 249, 252, 254,
256-8, 265-6, 271
confidential information, 61, 237-9,
254, 258-9, 262-3, 277,
280-2, 339-40
deletion, 85, 254, 309
protection, 232, 247, 254, 269, 282,
344-6
confidentiality, 14-15, 32-5, 60-2,
80-2, 86-8, 93-4, 99-101,
228-30, 339-44, 349-50
duty, 306, 342, 350
general, 30, 83
implied, 349-50
obligations, 82, 88, 95, 102, 120, 303,
335, 342-3
orders, 96, 101, 126, 286, 304-6,
339-40
presumption, 88, 95
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consensus, 21, 26-7, 137, 268,
314-15
consent, 37, 57, 62-3, 81-2, 94, 101-3,
208, 324, 331, 335
explicit, 50, 296
State, 38, 50, 87
written, 83, 342
consistency, 23, 65, 195, 319, 355
consultation, 53, 55, 113, 116, 196,
239-41, 249-50, 253-4, 321,
328
with disputing parties, 160-1, 213,
275-6, 282-4
contact details, 69, 72, 112, 137
contract-based investor-State
arbitration, 18
contracts, 7, 69, 72, 87, 117, 245, 313
cooperation agreements, 47
correspondence, 102, 112-13, 117-18
client-counsel, 270
costs, 107, 115, 123, 126, 189-90, 194,
302-5, 314, 326, 333
additional, 154, 192, 302
administrative, 92, 123, 326
of photocopying, 92
publication of documents, 123
counsel, 159, 184, 243-6, 251, 270, 280,
301, 304
counter-memorials, 100
counter-proposals, 261, 267, 288
courier services, 70, 232
credibility, 170-1, 319
customary international law, 7, 48, 217,
288

databases, 311-15, 320
date of registration, 66, 73, 81
decision makers, 256, 275, 283, 297
defence, 91, 100, 109, 125, 292, 325
statements of, 91, 109, 125, 325
delay, 67, 115, 150, 189-90, 238, 241,
294, 297, 302, 306
deliberations, 66, 71, 118-20, 242,
257-61, 265, 267, 270,
273
democratic legitimacy, 8
developing countries, 10, 21, 49, 246,
287

359
development, sustainable, 9-13, 37,
144, 233, 351
diplomatic protection, 196-8, 225, 328,
338

submissions amounting to, 216-22
direct interests, 145-6, 168
disclosure, 75, 87-8, 238-40, 249-50,
252-4, 258, 266-8, 2724,
324-6, 338-9
discretionary, 325, 342-3, 345
of arbitration, 345
of connections with disputing parties
submissions by third persons/
parties, 170-1
of documents, 325, 339, 343-5
of financial assistance
submissions by third persons/
parties, 171-4
of information, 74, 240, 244-5, 271,
339
of memorials, 231-2
public, 8, 18, 100, 258, 266, 338
requirements, 160, 167, 177, 345
discretionary, 342-3, 345
submissions by third persons/
parties, 167
discretion, 29-30, 53-9, 113-16, 145,
161-2, 165-6, 177-9, 256-8,
266-71, 332-3
complete, 106-7
large degree of, 132-3, 256, 259, 264,
294
of arbitral tribunal, 57-9
discretionary disclosure, 325, 342-3,
345
discretionary powers, 235, 347
dispute resolution, 37, 81, 175, 228-30,
309, 331, 344
clauses, 166, 247, 309
disputing parties, 52-7, 68-72, 75-9,
137-41, 249-50, 2534,
275-9, 325-9, 331-5, 344-51
consultation with, 160-1, 213
documentary evidence, 107, 245-6, 292
documents
available at a specified site, 120-1
definition, 116-18
disclosure of, 325, 339, 343-5
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documents (cont.) Art. 7(1), 262-4
electronic, 117-18 Art. 7(2), 265-74
listed, 109-11 Art. 7(3), 275-84
lists of, 92, 107-8 background to Art. 7, 252-6
procedural, 80-1, 344-5 case management and manageability
publication, see publication, of of procedure, 301-3
documents. confidential business information,
redacted, 253, 279 265-6
domestic law, 17, 21, 252, 258, 268, confidential or protected
270-1 information, 262-3
Dominican Republic, 85, 156, 202, 233, list, 265-74
310 consultation with disputing parties,
dynamic interpretation, 26, 52 275-6, 282-4
essential security interests, see
Ecuador, 157-8 essential security interests.
effectiveness, 56, 89, 127, 226, 271 information protected against being
efficiency, 37, 55-6, 134, 153, 193-4, made available to the public
231 under the treaty, 266-7
efficient process, 63, 99, 115, 277, 302 information protected under the
electronic documents, 117-18 applicable law, 267-72
El Salvador, 156-7, 202, 233 integrity of arbitral process, 290-7
Energy Charter Treaty, 13, 86, 237 analysis in view of WG
enhanced transparency, 11, 17, 56, 139, deliberations, 291-2
228 directions as to, 294-7
environmental priorities, 9, 13 principle, 292-3
equality, 33, 115, 159, 232 need for procedural order on
equal treatment, 193, 298, 301 transparency, 305-6
equitable treatment, 155, 201 procedures for holding hearings in
essential security interests, 23, 75, 250, private, 280-304
253-4, 260-2, 267, 271, 273, prompt designation and redaction,
287-90 278
good faith test, 289-90 protection of law enforcement, 273-5
notion, 288-9 sanctions, 303-5
EU (European Union), 14, 51, 176, 206, scope and purpose of Art. 7, 250-1
237 structure of Art. 7, 262
Commission, 154-5, 161, 163, 168, time limits, 277-8
175, 182-3, 206 unilateral dissemination of
evaluation, 76, 124, 220, 242 information by parties,
evidence, 84, 88, 94, 100, 117, 175, 251, 297-301
284-6, 292, 295 use of case law, 256-7
collection or production of, 75, 240, WG deliberations, 257-300
250, 295-7 withdrawal of information, 284-7
documentary, 107, 245-6, 292 exhaustion of local remedies, 221
presentation of, 227, 234, 246 expectations, legitimate, 12, 319
exceptional circumstances, comparably, —expert reports, 91, 100, 109-13, 126,
240, 250, 297 151, 295, 325
exceptions to transparency, 78, expertise, 130, 134, 145, 148-9, 153,
249-306 156, 159, 169, 171, 184
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experts, 111-12, 172, 180, 234, 293,
296
tribunal-appointed, 172, 279
explicit consent, 50, 296

fair and efficient resolution, 29, 57, 114,
243, 276, 300, 302, 327, 333,
337

fairness, procedural, 71, 224-5

financial affairs, 254, 266-7

financial assistance, 171, 179

foreign investments, 10-11, 353

foreign investors, 1, 7-8, 10, 13, 17, 146,
355

Foresti case, 152, 164, 184

Free Trade Agreements, see FTAs.

Free Trade Commission, see FTC.

freedom of information

law, 271, 301
regimes, 96-9, 102

friends of the court, see amici curiae.

FTAs (Free Trade Agreements), 12, 51,
58, 84, 130, 141

FTC (Free Trade Commission), 30, 83,
95, 131

general duty of confidentiality, 30, 83
Germany, 85, 88, 155
Glamis Gold case, 135, 150, 241-3, 278,
281
good faith, 69, 209, 264, 271, 300, 353
essential security interests, 289-90
good governance, 18-19, 35-7, 41-3,
45, 56, 58, 62-3, 244
governance, 19, 33, 54, 317
good, 18-19, 35-7, 41-3, 45, 56, 58,
62-3, 244
governments, 18-19, 21, 30, 58,
61, 65, 137, 141, 171-3,
301
host State, 1, 45, 63, 228
Grand River case, 151, 171
guidance, 117-18, 120, 133-4, 258-9,
265-6, 291, 294, 317, 319
procedural, 230, 251

habitual residence, 68
health, public, 2, 228, 351

hearings, 93-4, 227-48, 253-5, 280-2,
328-9, 332, 335-6, 338,
340-6
Art. 6(1), 234-7
background and purpose of Art. 6,
229-34
in camera, 231, 235, 239, 242, 254
see also hearings, private.
closed, 228-9, 239-41, 248
conduct, 328, 346
deliberations, see deliberations.
evaluation, 242-7
logistical arrangements to facilitate
action, 240-2
open, 30, 58, 228, 230, 233-4, 236,
242-8, 254, 258, 346
oral, 130, 163, 234-5
partially closed, 240
private, 280-304
protection of information and
integrity of process, 237-40
public, 23, 30, 231-5, 237-8, 243-6,
311, 332, 336, 340, 342-3
requirement to hold public hearings,
234-7
role of third persons and non-
disputing State parties, 242-4
steering parties away from using
rules, 244-7
transcripts, 85, 91, 100, 109, 242, 282,
325, 345
home States, 24, 45, 204, 216-18, 221,
269, 334
host States, 1, 7, 25, 53, 243, 246, 334,
352-5
governments, 1, 45, 63, 228
human rights, 2, 9, 13, 19-21, 24,
35, 37, 153, 155-6,
184-7
law, 155, 185
international, 187
Hungary, 21, 176
hybrid nature of investment arbitration,
1-3

ICC (International Chamber of
Commerce) Rules, 81, 229,
242, 322, 329, 339-41
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ICSID (International Centre for
Settlement of Investment
Disputes), 8, 30, 66, 934,
100-1, 229, 231-3, 309, 329,
334-8

Additional Facility Rules, 102, 152,
158, 322, 329, 334-5

Rules, 66, 72, 94, 120, 131-3, 136,
139-40, 146-8, 155-8,
334-8

IISD (International Institute for
Sustainable Development), 3,
18-20, 23, 25-7, 67, 113, 144,
179, 233

impartiality, 8, 23

in camera, hearings, 231, 235, 239, 242,
254

inconsistency, 113, 330

independence, 8, 23, 148, 155-6, 174,
180

indigenous communities, 155-6

information

confidential, see confidential
information.

disclosure of, 74, 240, 244-5, 271,
339

privileged, 30, 86, 241, 336

protected against being made
available to the public under
the treaty, 266-7

protected nature of, 262, 284, 294

protected under the applicable law,
267-72

public, 64-5, 81, 87, 250, 253, 269,
298, 315

unilateral dissemination by parties,
297-301

withdrawal, 79, 284-7

injury, 216, 219

direct, 221

integrity, 74-8, 237-8, 240, 244,

248-50, 262, 326, 328, 340-1
of arbitral process, 290-7
analysis in view of WG
deliberations, 291-2
directions as to, 294-7
principle, 292-3
procedural, 188, 230-1, 292-5

intentions, 84, 108, 114, 126, 134, 168,
209-10, 225, 308, 316

interests

commercial, 60, 144, 267

direct, 145-6, 168

political, 175

public interest, 5-9, 18-21, 56-7,
130-2, 168, 180-1, 250,
272-3, 333, 351-2

public’s, 56, 168, 243-4, 247

signiﬁcant, 129, 138, 140, 150, 155-6,
159-60, 179-82, 327, 336,
348

International Centre for Settlement of
Investment Disputes, see
ICSID.

International Chamber of Commerce,
see ICC (International
Chamber of Commerce)
Rules.

international commercial arbitration, 9,
18, 90, 96, 234, 344

publication in, 86-9

International Institute for Sustainable
Development, see IISD.

international investment law, 11, 37, 43,
194, 211, 218, 229, 318, 356

international public interest, 7

interpretation, 76, 95-6, 138, 199-212,
220-3, 225, 252, 268-9, 285,
346

dynamic, 26, 52

proper, 198, 209-13, 222

of substantive obligations, 201

treaty, 25, 196-8, 207-17, 219-20,

222-5, 328, 337, 347

interpretative statements, 95, 324
intimidation, 291, 296-7

of witnesses, 75, 240, 250, 296

risk of, 296

investment protection treaties, 41, 47,
90, 217

investment treaties, 7-8, 24, 49-50, 52,
197, 203, 247, 324, 343-8,
355

bilateral, 2, 54, 84, 130, 202, 228

investments, 7, 10-11, 130-1, 134, 139,

156, 159, 193, 201, 217-18
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protection of, 13, 28, 40, 47, 51, 323
investor-State arbitration, 27-36, 42-4,
49-50, 130-2, 166-70, 172-3,
185-9, 245-7, 321-4, 329-31
contract-based, 18
NAFTA, 137, 241
treaty-based, 17-23, 26-9, 31, 194-7,
256, 258, 317, 321, 354-6
UNCITRAL, 60-1
investors, 3-4, 9-11, 38, 45-7, 196-8,
204, 214-20, 244-7, 334,
352-5
foreign, 1, 7-8, 10, 13, 17, 146, 355
private, 31, 63

jurisdictional phase,
147

Kenya, 187
knowledge, 79, 88, 149, 184
particular, 129, 138, 140, 142, 150,
153, 157, 182-4, 327, 336
public, 45, 49, 58

language, 12, 39-41, 46-7, 49, 51-2, 54,
69-70, 121-2, 317
of the arbitration in a, 166
law enforcement, 75, 238, 249, 254, 260,
267, 287
protection of, 273-5
lawyers, 75, 181, 229, 240, 244, 250,
296, 308
LCIA (London Court of International
Arbitration), 82-3, 229, 329,
341-2
legal duty, 81-2, 94, 338, 341
legal status, 128, 137, 167
legislation, 61, 87-8, 97, 270, 299
national, 268, 299
relevant, 97, 242
legitimacy, 3, 31, 33, 41-3, 56, 62, 66,
132, 317, 319
crisis, 2, 352, 356
democratic, 8
popular, 125
private, 132
public, 132
legitimate expectations, 12, 319

363

level playing field, 293, 306, 354

levelling of playing field, 351-2

lex arbitri, 96, 98, 349

listed documents, access to, 109-11

lists of documents, 92, 107-8

litigation venture capital fund, 159, 181

local remedies, exhaustion of, 221

location, 120, 246, 280, 308, 320

Loewen case, 102

logistical arrangements, 227, 240-1,
253-4, 335

logistical reasons, 227, 240-1, 328, 340,
346

London Court of International
Arbitration, see LCIA.

mailing address, 68

manageability of procedure, 301-3

mandatory application, 261, 269-70,
323

marketing, 266, 354

material applicability, 41-50

material scope, 41, 50, 62-3

memorials, 85, 100, 163, 190, 231-2,
345

disclosure of, 231-2

Merrill & Ring case, 97, 151

Methanex case, 3, 101, 131, 137, 139,
143, 169, 179, 189, 201

Mexico, 26, 30, 102, 137, 199, 236

Milan, Club of, 19-20

model BITs, 84, 141, 178, 252, 255, 285,
298, 311, 345-7

motivation, 112, 114, 165, 170

multilateral investment treaties, 28, 40,
47, 199, 204, 228, 232, 237,
252

publication under, 83-6

NAFTA (North American Free Trade

Agreement), 16, 24, 30, 83,
101-2, 131, 158-9, 199-203,
236, 252

cases, 95, 100, 136, 144, 160, 167,
177, 181

FTC Statement, 131-4, 136, 139-40,
150-2, 156-8, 160, 165, 167,
176-9
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NAFTA (North American Free Trade
Agreement), (cont.)
investor-State arbitration, 137, 241
national laws, 8, 49, 60-1, 269, 271-2,
274, 298-300, 306
national security, 60, 267
nationality, 73, 77-8, 198, 214, 217-19
States of, 198, 214, 217-19
negotiations, 24, 31, 33, 37-9, 42, 46,
54, 84, 89, 266
Netherlands, 12, 146, 154, 349
neutral registry, 76, 313
NGOs (non-governmental
organisations), 17-21, 23-6,
66, 89, 103-5, 128, 130, 144,
167-8, 179-80
non-derogable laws, 330, 349
non-disclosure, 81, 177-8
non-disputing parties, 135-40, 150-3,
249, 275, 277-8, 325-8, 332,
336-7, 341, 344-8
participation, 136, 139-42
submissions by, 58-9, 137-40,
188-91, 196-226, 346-9
non-disputing State parties, 24-5, 163,
235-7, 239, 242
non-governmental organisations, see
NGOs.
non-parties, 30, 54, 59, 102, 105, 147-8,
182, 226
non-publication, 278, 290
non-retroactivity, 37
non-UNCITRAL arbitrations, 39-40,
62, 322
North American Free Trade
Agreement, see NAFTA.
Norway, 20, 26, 252, 255
notification, 67, 70, 278-9, 294

obligations, 46-8, 65, 67-9, 71-3, 110,
115-16, 121-3, 208-11, 217,
345
international, 50, 300
transparency, 44, 55, 64, 89, 125, 232,
345, 354
open hearings, 30, 58, 228, 230,
233-4, 236, 242-8, 254, 258,
346

openness, 30, 32, 34, 43, 45, 49, 53,
227-8, 230, 247

opt-in, 22-6, 37-8, 50, 354

opt-out, 22-3, 26, 37-8, 50-1

oral hearings, 130, 163, 234-5

oral submissions, 236, 239, 328, 332,
337, 341, 347-8, 351

Pac Rim Cayman case, 156, 233
parent organisations, 128, 137, 169
Paris Court of International
Arbitration, see PCIA.
partially closed hearings, 240
participation
public, 11, 15, 36, 43, 56, 194, 228,
242-4, 344
third party/person, 129-35, 139-43,
145, 156-8, 160-1, 166-8,
170-1, 189-90, 193-4
particular knowledge, 129, 138, 140,
142, 150, 153, 157, 182-4,
327, 336
parties
disputing, 52-7, 68-72, 75-9,
137-41, 249-50, 2534,
275-9, 325-9, 331-5, 344-51
non-disputing, 135-40, 150-3,
196-217, 219-25, 275,
325-8, 332, 336-7, 341,
344-8
private, 18, 44, 87, 148, 334, 344
third, see third persons/parties.
party autonomy, 19, 53, 87, 194-5
PCA (Permanent Court of Arbitration),
82, 158, 308, 312, 319-20,
322, 330, 338
PCIA (Paris Court of International
Arbitration), 229
Permanent Court of Arbitration, see
PCA.
personal privacy, 254, 267, 274
petitioners, 100, 104, 144-6, 149,
152-3, 155-6, 158, 171,
173-4, 184
petitions, 4, 152-3, 158, 165, 190
Philip Morris Asia case, 239, 266, 280,
286
photocopying, 92, 326
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pleadings, 80, 84-5, 87, 100-1, 104, 184,
187, 222-3, 231-2
political interests, 175
Pope & Talbot case, 23, 101, 201, 235,
304
potential conflicts, 154, 165, 176, 343,
346
potential operational assistance, 101
potential third persons, 164, 168, 180,
184
powers, 52-3, 55, 100, 144-5, 208, 213,
283, 298-9, 332, 339-41
residual, 104, 148
precedence, 21, 338
predictability, 43, 281, 355
preferential treatment, 13, 298
prejudice
substantive, 191
unfair, 129, 140, 157, 191, 196, 213,
224
privacy, 87, 93, 100, 120, 229-30, 341
personal, 254, 267, 274
private actors, 32, 44
private arbitrators, 247
private hearings, 280-2
private investors, 31, 63
private legitimacy, 132
private parties, 18, 44, 87, 148, 334, 344
private sphere, 2, 88
privileged information, 30, 86, 241, 336
procedural documents, 80-1, 344-5
procedural guidance, 230, 251
procedural integrity, 188, 230-1, 292-5
procedural rules, 2, 32, 54, 62, 229, 321,
334-5
procedural safeguards, 149, 189
production, automatic, 109-12
prompt designation and redaction, 249,
278
proper interpretation, 198, 209-13, 222
protected information, 262-3
protection of confidential or protected
information, 76, 91, 121,
278-9, 306, 338
protection of investments, 13, 28, 40,
47, 51, 323
protection of law enforcement, 273-5
public awareness, 1, 63, 65, 73, 89

public disclosure, 8, 18, 100, 258, 266,
338
public domain, 71, 81-2, 104, 167, 266,
326, 353
public exposure, 243, 311
public finances, 43-4
public health, 2, 228, 351
public hearings, 23, 30, 231-5, 237-8,
243-6, 311, 332, 336, 340,
342-3
requirement to hold, 234-7
public information, 64-5, 81, 87, 250,
253, 269, 298, 315
public interest, 5-9, 18-21, 56-7,
130-2, 140-2, 168, 180-1,
250, 272-3, 333
absence of, 7-8
and international investment
arbitration, 351-2
international, 7
transparency as answer to, 8—-14
public international law, 2, 208
public knowledge, 45, 49, 58
public legitimacy, 132
public participation, 11, 15, 36, 43, 56,
194, 228, 242-4, 344
public scrutiny, 62, 245-7, 353
publication, 64-7, 71-81, 89, 92-5,
99-105, 122-7, 231, 274-7,
282-4, 290-2
documents
access to expert opinions and
witness statements, 111-13
access to listed documents, 109-11
access to other documents, 113-21
case law concerning access,
99-105
costs, 123
documents included, 118-20
evaluation, 124-7
timing arrangements and
repository, 121-3
Working Group deliberations,
105-9
of documents
background and purpose of Art. 3,
92-9
of documents, 91-127
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publication, (cont.)
of information at commencement of
arbitral proceedings, 64-90
background and purpose, 65-7
breach of parties’ obligation, 79
comparative overview, 80-9
publication in international
commercial arbitration, 86-9
publication under arbitration
rules, 80-3
publication under bilateral and
multilateral investment
treaties, 83-6
publication under State
practice, 86-9
parties’ obligation, 67-71
possible exceptions, 74-9
Art. 7 exceptions, 75-9
lack of express reference to Art.
7, 74-5
repository’s obligation, 71-4
in international commercial
arbitration, 86-9
of information at commencement of
arbitral proceedings
‘communicate . .. the notice of
arbitration’, 69-70
‘each of the disputing parties
shall’, 68
‘once the notice of arbitration has
been received by the
respondent’, 67
‘promptly’, 68, 73-4
‘shall make available . .,
71-3
‘to the repository’, 70
‘upon receipt of the notice of
arbitration
the repository’, 71
under arbitration rules, 80-3
under bilateral and multilateral
investment treaties, 83-6
under State practice, 86-9
publicity, 66, 79, 84-5, 281-2, 309
public’s interests, 56, 168, 243-4,
247
published information, repository of,
see repository.

QIN (Quechan Indian Nation), 150-1,
168, 190, 242, 278, 281

records, 64, 68, 71, 103-4, 107, 250,
274, 285, 306
redacted documents, 253, 279
redaction, 124, 126, 239, 249, 252, 256,
263, 278-9, 282, 297
registration, 73, 80-1
date of, 66, 73, 81
registry, 68, 70-1, 76-7, 79, 124, 126,
312-17
neutral, 76, 313
relevance, 99, 102, 105, 136, 143, 164,
167, 176, 209, 223
reports, 5, 15, 37, 68, 80, 111, 117, 151,

279
repository, 64-5, 68-73, 75-8, 90-120,
307-20, 324-6
background and purpose of Art. 8,
308-12

form and language, 122
origins of concept, 312-16
publication to what end, 317-19
textual analysis of Art. 8, 316-17
reputational risk, 353
residual power, 104, 148
resolution, fair and efficient, 29, 57,
114, 243, 276, 300, 302, 327,
333, 337
respondent States, 75, 204, 249, 260-2,
268-71, 274, 287, 289-90,
296, 298-301
law, 261, 269-71, 301
responsibility, 71, 108, 122, 216-19
risk, 45, 73, 87, 157, 186, 198, 216, 224,
247, 354-5
real, 125, 243, 297
Romania, 292
Ruggie, John, 19-20, 35
rule of law, 274, 300, 319

safeguards, procedural, 149, 189

sanctions, 79, 303-5, 317

SCC, see Stockholm Chamber of
Commerce.

scope, 5, 22-8, 31-3, 37-9, 118-19,
128-87, 214-17, 266-7
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material, 41, 50, 62-3
temporal, 41, 50, 63
scope of application, 5, 22-8, 39-40, 64,
163, 312, 354
scrutiny, 76, 118, 228
secrecy, 2, 228, 242-3, 271
veil of, 354
security interests, essential, 23, 75, 250,
253-4, 260-2, 267, 271, 273,
287-90
self-judging exceptions, 260-1, 273,
287-9
significant interest, 129, 138, 140, 150,
155-6, 159-60, 179-82, 327,
336, 348
Slovak Republic, 153-5
South Africa, 20, 152
specificity, 113, 177
standards, 13, 47, 96, 229, 268
transparency, 24, 26, 37, 43, 58, 162,
188, 229
State consent, 38, 50, 87
State of nationality, 198, 214, 217-19
State parties, 9, 24-5, 125, 245, 269
disputing, 18, 236
non-disputing, 24-5, 163, 235-7,
239, 242
State practice, 197, 211
publication under, 86
State-to-State arbitration, 45, 63
statements
of claim, 91, 99, 109, 125, 325
of defence, 91, 109, 125, 325
interpretative, 95, 324
witness, 91, 100, 104, 107, 109-13,
115, 126, 277, 325
Stockholm Chamber of Commerce
(SCC), 24, 81, 230, 330, 342
subject matter, 34, 39, 66, 72-3, 78, 81,
138, 140, 145-8, 159
submissions, 128-31, 137-9, 144-61,
181-92, 196-206, 212-17,
219-25, 327-8, 336-7, 346-8
by non-disputing parties, 58-9,
137-40, 188-91, 196-226,
346-9
amounting to diplomatic
protection, 216-22

367

Art. 5(1), 207-14

Art. 5(2), 214-22

background and purpose of Art. 5,
197-8

consultation with disputing
parties, 213

factors referred to in Art. 4(3), 215

inferences to be drawn on treaty
interpretation, 222-3

inherent powers of tribunals, 207

matters within scope of dispute,
214-15

on issues of treaty interpretation,
208-12

on the basis of explicit treaty
rights, 199-205

procedural issues, 224-5

State practice and case law,
198-207

by third persons/parties, 128-95,

346-9

Art. 4(1), 160-4

Art. 4(2), 164-78

consequences of failure to

comply, 177-8

Art. 4(3), 178-85

background and purpose of Art. 4,
131-5

BITs and FTAs, 141

case law, 143-60

concise, 166

consideration of relevant factors,
178-9

consultation with disputing
parties, 160-1

description of third person,
167-70

determination of factual or legal
issue related to arbitral
proceedings, 182-3

disclosure of connections with
disputing parties, 170-1

disclosure of financial assistance,
171-4

disclosure requirements, 167

disrupting or unduly burdening
arbitral proceedings, 189-91

formal requirements, 186-8
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submissions, (cont.)
ICSID Arbitration Rule 37(2),
139-40
in a language of the arbitration,
166
international instrument
provisions, 136-42
limits of transparency, 188-93
matter within scope of dispute,
164, 186-8
NAFTA FTC Statement 2003,
136-9
nature of interest in arbitration,
174-6
not non-disputing party to treaty,
163
perspective
particular knowledge or insight
different from that of the
disputing parties, 183-5
precise statement of position on
issues, 186
relevance of other instruments,
136
right of response to, 193
significant interest standard,
179-82
specific issues of fact or law, 176-7
suitability to make submission,
164-78
terminology, 136
UNCITRAL Arbitration Rules, 142
unfairly prejudicing any disputing
party, 191-3
written, 163
oral, 236, 239, 328, 332, 337, 341,
347-8, 351
written, 91, 128, 137, 141, 144, 149,
156-7, 163, 325-7, 336-7
substantial assistance, 173
substantive obligations, interpretation,
201
Suez v. Interaguas case, 148, 169, 174-5
Suez v. Vivendi case, 103-5, 133, 147-8,
164-6
suitability, 148, 153, 164-5, 170, 172, 180
sustainable development, 9-13, 37, 144,
233, 351
Switzerland, 20, 155, 206, 349

Tanzania, 4, 104, 149, 184, 263, 292, 337
temporal applicability, 32, 41, 50-2, 63
third persons/parties, 127-36, 143-6,
154-5, 160-77, 179-88,
191-203, 281-2, 325-8,
332-3, 344-8
applications, 161-2, 171, 173, 176,
178, 183-5, 193
participants, 132, 136, 167-8, 183,
188
participation, 129-35, 139-43, 145,
156-8, 160-1, 166-8, 170-1,
189-90, 193-4
potential, 164, 168, 180, 184
submissions, 128-95, 346-9
time limits, exceptions to transparency,
277-8
trade associations, 128, 137, 167
trade secrets, 65, 245, 248, 265
protection, 339-40
transcripts, 88, 94, 103-4, 110, 239, 242,
282
of hearings, 85, 91, 100, 109, 242,
282, 325, 345
transparency
and hybrid nature of investment
arbitration, 1-3
as answer to public interest, 8-14
application, see application of
transparency.
benefits, 43, 46
debate, 4, 22, 26
definition, 5-6
enhanced/increased, 11, 17, 56, 139,
228
exceptions, see exceptions to
transparency.
implementation, 14-27
level of, 25, 58, 61, 63, 67, 84, 89, 252,
255, 263
limits
submissions by third persons/
parties, 188-93
need for procedural order on, 305-6
objectives, 29, 56-7, 79, 270
obligations, 44, 55, 64, 89, 125, 232,
345, 354
principle, 115, 263, 291
regulation, 254-5, 275
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rules, 28-9, 33, 36, 40, 53, 57, 59-60,
95, 307, 313-15
applicability, 40-1
applicable instrument in case of
conflict, 59-62
application, 53-6
in non-UNCITRAL
arbitrations, 62
background, 33-9
development, 3-5
discretion and authority of arbitral
tribunal, 57-9
material applicability, 41-50
‘pursuant to a treaty providing for
the protection of investments
or investors, 47-50
‘initiated under the UNCITRAL
Arbitration Rules’, 45-7
‘shall apply’, 41
‘to investor-State arbitration’,
42-5
purpose, 32-62
scope of application, 28-63
structure of Art. 1, 40
temporal applicability, 32, 41,
50-2, 63
title of Art. 1, 39-40
scope of, 25-7, 244
standards/norms, 24, 26, 37, 43, 58,
162, 188, 229
travaux préparatoires, 76-7, 102, 111,
117-18, 120, 261-3, 268, 273,
283, 286
treaties
bilateral, see bilateral investment
treaties.
multilateral, see multilateral
investment treaties.
treaty-based investor-State arbitration,
17-23, 26-9, 31, 194-7, 256,
258, 317, 321, 354-6
treaty interpretation, 25, 196-8,
207-17, 219-20, 222-5, 328,
337, 347
tribunal-appointed experts, 172, 279

UNCITRAL (United Nations
Commission on International
Trade Law), 14-16, 22-3,

369

31-2, 71, 227-8, 239-40,
247-8, 307, 315-16
Arbitration Rules, 3, 15, 28-9, 34, 37,
40, 45-6, 322-3, 331-3
investor-State arbitration, 60-1
Secretariat, 67, 70-1, 105, 126, 258,
307, 311-12, 316-17
UNCTAD (United Nations Conference
on Trade and Development),
308, 311
unfair prejudice, 129, 140, 157, 191,
196, 213, 224
unilateral dissemination of information
by parties, 297-301
United Nations, 19, 70, 307, 312
Commission on International Trade
Law, see UNCITRAL.
Conference on Trade and
Development, see UNCTAD.
United States, 26, 30, 83-5, 1023, 1434,
150-1, 158, 200-3, 241-3, 349
Chamber of Commerce, 146, 171,
174, 180
Model BIT, 84, 141, 252, 285, 311,
345-7
UPS (United Parcel Service) case, 137,
139, 144-5, 164, 168, 171,
174, 180, 232, 237

veil of secrecy, 354

venture capital fund, litigation, 159, 181

veto rights, 107-8, 135, 234-5, 275

video, 227, 240-1, 247

von Pezold case, 155, 174, 176, 180, 184,
187, 192

withdrawal of information, 79, 284-7
witnesses, 94, 112, 147, 234, 245-6,
281-2, 292-3, 296
expert, 115, 296
see also experts.
intimidation, 75, 240, 250, 296
statements, 91, 100, 104, 107,
109-13, 115, 126, 277, 325
written consent, 83, 342
written submissions, 91, 128-76, 325-7,
336-7

Zimbabwe, 155, 174
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