
Index

absolutism, 115, 272, 281. See also Moser, Johann
Jacob, belief in experience over reason as a
weapon against absolutism

Acosta, José de, 23, 75, 115, 177 n27; availability
and impact of his work in the seventeenth
century, 80; on the diversity of peoples in
the Americas, 77; influence of Vitoria on,
75; on the justification of colonisation, 75;
on the progressive theory of anthropology,
177; and the redescription of Native
Americans, 73–9; on religion as a measure
of civilisation, 78; on ‘third class’ of
barbarians of Brazil, 77; on ‘third class’ of
barbarians of Florida, 77; use of cultural
signs to categorise Native Americans
(‘first’, ‘second’, and ‘third’ class of
barbarians [theory of progressive
barbarism]), 76–8; years spent in
America, 75

acquisition: acquisition of sovereignty, 250, 321,
326; international laws governing the
acquisition of territory, 240; occupation as
the original form of, 237; ‘primary
acquisition’, 97; primitive acquisition, 104,
237. See also Bonfils, Henry, on the
acquisition of territory; Hutcheson, Francis,
on the acquisition of property; Kant,
Immanuel, on original acquisition (‘original
occupation’); Martens, Georg Friedrich
von, on the acquisition of property by
treaties or occupation

‘acquisition to legal title in terra nullius, The’
(Simsarian), 320

Acquisition of sovereignty over polar areas
(Smedal), 318

Act of the Berlin Conference (1885), 294–5
Adam, Alexander, 259
Adams, John, 203; expansionist position of

concerning the Oregon Territory dispute,
211; knowledge of the law of nations, 210;
knowledge of Vattel, 210; on the property

rights of Native Americans, 201 n120;
response of to Twiss, 210–11

Adams-Onís Treaty (1819), 204, 206
Africa, 6, 9, 28, 170, 253–4, 273–4, 301, 309;

arguments justifying the colonisation of,
287; ‘carve-up’ (dismemberment) of Africa
in the 1870s and 1880s, 310, 327;
colonisation of, 327; influence of commerce
in, 297; property and limited sovereignty of
Africans, 300; as territorium nullius, 327.
See also Berlin Conference (1884–85);
Congo, the; territorium nullius (land
belonging to no one), use of in the debate
over Africa

African Conference (1885), 319
Ahrens, Heinrich, 225, 227; on Bentham’s theory

of utility as immoral and relativistic, 225; on
occupation and the reality of property in his
own time, 226; rejection of Locke’s theory
of labour, 226; rejection of the natural law
theory of occupation, 226; support for
Kant’s theory of convention as the basis for
property, 226

Alaska, 306
Alciato, Andrea, 56
Alexander VI (Pope), 46, 67, 101
Alexandrowicz, C. H., 98
Algonquian peoples: as belonging to the ‘third

class’ of barbarism, 78; dispossession of, 78.
See also Pays d’En Haut, middle ground of
the French and Algonquian nations in

Alsace-Lorraine, 242
American colonies: British taxation of, 183; policy

of the British Crown to control westward
expansion in, 187; response in to British
attempts to regulate and finance the
colonies, 189; use of the argument of
occupation by settlers to make claims
against Indians and the British Crown,
189

American Indians. See Native Americans
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American Revolution, 24, 168, 171, 194;
occupation and the American Revolution,
199–203

Ammoun, Fouad, 327, 329; on the concept of
terra nullius and occupation, 327

analysis of the Roman civil law, compared with the
laws of England, An (Hallifax), 260

Ancient law (Maine), 241
Anghie, Antony, 12, 48
‘Animadversions on the said Bull of Pope

Alexander’ (Purchas), 67
Antarctic, the, 323–4
Antiquitate Reipublicae Batavicae (Grotius), 91
appetitus societatis (natural desire of society), 89
approach to political philosophy, An (Tully), 182

n47
Aquinas, Thomas, 39–40, 42, 46, 89; lack of the

term res nullius in his work, 55; on the
sovereignty of non-Christians, 98; on
treasure troves, 39 n26

Arendt, Hannah, 298
Aristotle, 39, 42; on potential, 44
Armitage, David, 19
Asser, Tobias, 285
Association Internationale du Congo, 28
Austin, John, 217, 233
Australia, 6, 17, 146; British claim to sovereignty

over, 129; colonisation of, 330; common law
of, 328; indigenous peoples in, 114, 329; as
not terra nullius, 328; as terra nullius, 303 n2,
322–3. See also Coe, Paul, on the sovereignty
of Aboriginal peoples of Australia;
Queensland; terra nullius, and the Western
Sahara and Australia

Azo of Bologna, 37, 55
Azpilcueta, Martin de, 40, 50

Bagot, Charles, 205
Bailyn, Bernard, 184
Balle, Christian Severine, 262
Bancroft, Richard, 63
Barbeyrac, Jean, 25–6, 125–6, 133, 167; debate

with Pufendorf on the issue of ‘mutual
agreement’, 128; on first possession as the
foundation of private property, 128;
refutation of Hobbes’ and Pufendorf ’s
understanding of the state of nature, 130;
support of Locke’s labour theory, 126–7;
on the ‘sway of reason’ in civil society,
130; on Wollaston’s view of property,
126 n2

Barrington, William, 186
Bartolus of Saxoferrato, 7, 37–8, 46–7, 49;

lack of the term res nullius in his work,
55

Bentham, Jeremy, 217, 225–6, 233; on law as the
foundation of property, 244; on rights as the
children of law, 227

Benton, Robert, 262
Berlin Conference (1884–5), 28 n71, 28–9, 129,

246, 255, 278, 282, 295, 298, 327;
dismemberment of Africa following the
conference, 327; on the indigenous peoples
of Africa, 289; intentions of, 273;
negotiations of over whether protectorates
are bound by the obligations of effective
sovereignty, 284; origins of, 273; response to
by critics of empire, 290; on Sub-Saharan
Africa as an immense terra nullius, 327.
See also Act of the Berlin Conference (1885)

Beyona-Ba-Meya, 327; dismissal of the
materialistic concept of terra nullius, 327; on
sovereignty arising from spiritual ties, 327

Bismarck, Otto von, 246, 273, 282
Black Legend propaganda, 61, 64
Blackstone, William, 118, 166, 171, 196 n105;

concern of over landed empires, 169; and
the domestication of occupation, 170; on
the foundational role for occupation in the
creation of property in America, 169; on
Locke’s theory of labour as occupation, 169;
on ‘occupancy’ and the right to permanent
property ‘in the substance of the earth
itself ’, 166; on occupation, property and
common law, 168–9; on the reconciliation
of the law of nations with common law,
167, 169; summary of seventeenth- and
eighteenth-century writing on occupation
and property rights, 167

Bland, Richard, 189, 199; on America as separate
from England, 191; assertion of American
colonists’ rights by, 189; on the law of
nature and the rights that arise from
occupation of territory, 189; on Native
Americans, 191; rejection of the Hobbesian
concept of rights derived exclusively from
civil society, 190; on the rights of private
adventurers, 191; on the Virginia colonists’
compact with the British Crown, 191

Bluntschli, Johann Kaspar, 246, 250; on civil
society, 251; eclectic and dynamic
understanding of the law, 251; enthusiasm
for European sovereignty and empire, 252;
on the occupation of the territory of ‘barbarian
tribes’, 252; on the question of the acquisition
of ‘territorial sovereignty’, 250; on the right
to existence recognised by natural law, 253;
support of Bismarck’s unification policy,
251; support of Prussian hegemony, 251

Bodin, Jean, 47

Index 359

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-07649-5 - Sovereignty, Property and Empire, 1500–2000
Andrew Fitzmaurice
Index
More information

http://www.cambridge.org/9781107076495
http://www.cambridge.org
http://www.cambridge.org


Bodley, Thomas, 62
Bonfils, Henry, 251, 268; on the acquisition of

territory, 254; on international law as a
means to an international community, 252;
on occupation applying only to ‘uninhabited’
territory, 252; rejection of the ‘civilising
mission’ and the expansion of empire, 254;
on the roots of international law, 251;
scepticism of the civilising mission, 292

Botero, Giovanni, 79–80, 87
Boucher, David, 303 n2
Bowyer, George, 231, 231 n57; on common law

and civil law, 231 n57; on Roman law as the
foundation of civil law, 231

Bracton, Henry de, 56–7
Brazil, Dutch attempts to form a colony in, 99
Brazza, Pierre Savorgnan, 287. See also Congo,

the, Brazza’s civilising mission in
Brett, Annabel, 41 n33
Brevísima relación de la destrucción de las Indias

(de Las Casas), 61
Brink, John Matthias, 262
British East India Company, 126; conquests in

India, 150
Buckland, William, 35, 259
Bulkley, John, 25, 182; on the creation of civil

society without the establishment of
property relations, 179–80; importance of
property over sovereignty in his arguments,
179; on Indian rights and the state of nature
and the civil state, 176–80, 181 n46; and the
Lockean understanding of Indian property
rights, 181–2; on Native American political
organisation, 178; on Native American
understanding of property and value, 180;
on the nature of Native American compacts,
180–1; on ‘occupation and cultivation’ as the
‘indisputable title’ to land, 182 n47; on the
‘Pretended Claims’ of the Mohegans, 177; on
the question of ‘Native right’, 174–5;
‘refutation of the Mohegans’ claim to
political society and property’, 174 n5; on
the state of nature, 175; on the territorial
rights of Indians, 175; treatise of on the use
of the claim to occupation as a means of
questioning the rights of the imperial state,
173–4

Bulls of Donation (1493), 46, 204
Burke, Edmund, 168
Butler, Joseph, 153
Byrd, Richard E., 323

Cajetanus, 101
Calvert, George, 18
Cambridge University Library, 62

Cano, Melchior, 40, 47
capitalism, 2 n2, 275
Carlisle Commission, 161
Carmichael, Gershom, 26, 152–3; dispute with

Pufendorf over the necessity of political
obedience, 132; dispute with Pufendorf
over the understanding of the pre-civil
state and property, 132; on the first, second,
and third laws of nature, 132; on the
‘Occupation of territory’ and the
‘Occupation of moveables’, 133; support of
Locke’s labour theory, 132–4

Carmichael, Robert, 261
Carneades, 90, 158; scepticism of, 158
Cavendish, William, 85
Cecil, Robert, 77
Chakrabarty, Dipesh, 14
Chamberlain, Joseph P., 319
Chandler, Thomas, 193
Charles I (King of England), 18
Charles V (Holy Roman Emperor), 10, 46, 49–50
Charron, Pierre, 90, 114
Charter of Avalon (1623), 18
chauvinism, cultural, 29
Chesapeake colony, 60–1, 82
Christiania Conference (1910), 313
Christianity: and the dispossession of Native

Americans, 69; ways of preaching
Christianity in Virginia, 69–70

Christiansands, 262
Chrysippus, 36
Cicero, 35–6, 158; moral philosophy of, 90; and

the ‘theatre seat’ analogy of property and
occupation, 116, 226, 244

city/cities, 21, 42; walled cities (urbs), 21
civil law, 36, 216; and common law in

England, 229; and discussions of
occupation in England, 229–32; in England,
260–1; European civil law, 262, 269;
formal functions of, 231; origin of
property in, 119. See also German civil law,
and the law of nations; res nullius (nobody’s
property), and civil law; Scotland, civil law
as the foundation of the legal system in

civil society, 8, 24, 42, 143, 251, 270; benefits of,
130; creation of, 89, 115, 138; fragility of, 124;
and Native Americans, 65–6; non-European
forms of sovereign civil society, 6; origins of
in both self-preservation and the desire to
preserve others, 154, 193; prior to the
introduction of property, 95; property as a
product of, 104, 131, 160, 163; and the
pursuit of self-perfection, 143; and
security, 155; and the ‘sway of reason’ in civil
society, 130
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civilisation, rhetoric of, 29
Cleveland, Grover, 307
Cobden, Richard, on empire as a hazard to free

trade, 273
Cocceji, Samuel von, 260, 304
Coe, Paul, on the sovereignty of Aboriginal

peoples of Australia, 328
Coe v. The Commonwealth (1993), 328–9; and the

‘enlarged’ concept of terra nullius, 329
Cold War, the, 324
‘colonial protectorates’, invention of, 284
colonisation, 70, 304; of Africa, 327; and the

changing character of European
colonisation, 115; critique of, 330;
justification of, 30, 64, 115, 131–2, 327, 330;
justification of by commerce, 72;
justification of English colonisation, 25;
peculiar understanding of by the English,
25; scepticism of, 265; scepticism of
concerning colonisation motivated by the
fear of losing liberty at home, 150; Spanish
colonisation, 59. See occupation, as a
justification for colonisation

Colquhoun, James, 261
Columbia Joint Seminar in International Law,

319–25, 327
Columbus, Christopher, 45
Commentaries on the Modern Civil Law (Bowyer),

231; as an ‘introduction to Grotius,
Pufendorf and Vattel’, 232

Commentaries upon international law
(Phillimore), 231

commerce, 216; and the douceur of commerce, 5;
freedom of the sea as essential to commerce,
332; influence of in Africa, 297; as a
justification for colonisation, 72; and the
law of nations, 72; the ‘softness’ of
commerce, 150

commercial society: dangers of interest and
property in, 159; and moral philosophy, 162

communication: ‘natural communication’, 112;
right of, 70–3, 147–8

community: and a community’s decision to
employ proprietorship, 113; cosmopolitan
community, 149; ‘positive community’, 108,
112–14

Congo, the, 239, 290; Brazza’s civilising mission
in, 254; efforts to occupy the Congo, 287; as
the focus of European imperial enterprise,
273; reign of terror in conducted by Leopold
II, 298; treaties signed by Congolese tribes
with European powers, 288.
See also International African Association;
International Association of the Congo,
recognition of as a state by the United States

Congo Free State, 29, 282; annexation of by
Belgium, 298; constitution of, 283, 283 n40

Congress of Vienna (1814–15), 222
conquerors, redescription of as ‘settlers’, 22
Conrad, Joseph, 281 n34
Constitution of Carolina (1669), 182
‘contiguity’ (claim to adjacent territory), concept

of, 213–14
Controls for outer space and the Antarctic analogy

(Jessup), 320, 324
Controversarium illustrium (de Menchaca), 42–3
cosmopolitan right, concept of, 149
Council of Trent, 40
Court Probate Act (1857), 230
Covarrubias y Leyva, Diego de, 40, 46, 50, 253
Crashaw, William, 63 n13; on dispossession of

Native Americans, 69; library of, 63 n15, 63;
promotion of the Virginia Company by, 62

Creasy, Edward, 235, 278 n18; doubts of
concerning the legal arguments used to
justify empire, 235; on moral law, 236; on
occupation, 236; on positive law, 236

Creation of rights of sovereignty through symbolic
acts 1400–1800 (Keller, Lissitzyn and
Mann), 323

Croghan, George, 194, 199 n114
cultural diversity/difference, 113–14
cultural relativism, 137
Cumberland, Richard, 153

Darwinism, national, 275
Davis, Garrett, 211; belief of that occupation

must follow discovery in order for
sovereignty to be acquired, 211–13; citation
of Vallet in support of his claims regarding
discovery and possession, 211; views on the
Oregon Territory dispute, 211–12

De Bry, Theodore, 80
De cive (Hobbes), 103, 130
De Indis (Grotius), 88, 97; differences between

De Indis and On the law of war and peace,
96–7; views of property and occupation in,
91–4

De jure belli ac pacis (On the law of war and peace
[Grotius]), 89, 90 n18, 97, 116, 304;
differences between De Indis and On the law
of war and peace, 96–7; view of property in,
94–8

De jure belli libri tres (Gentili), 69
De jure naturae et gentium (Pufendorf ), 106–7,

109, 117, 127, 132, 259, 270
De jure praedae (Commentary on the law of prize

and booty [Grotius]). See De Indis (Grotius)
De legibus et consuetudinibus Angliae (On the law

and constitution of England [Bracton]), 56
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De officiis (Cicero), 74
De officio hominus et civis (The whole duty of man,

according to the law of nature [Pufendorf ]),
105, 259

De procuranda indorum (Acosta), 75, 77, 79–80;
and the redescription of Native Americans,
94

De rerum divisione (Bracton), 56
De societate publica cum infidelibus (On public

society with non-Christians [Grotius]), 98,
100

De temporibus novissimus (Acosta), 79
Deckers, Daniel, 41 n33
Declaration of the Rights of Man (1789), 276
decolonisation, 15
Decretists, 37, 39, 52
Decretum (A concord of discordant canons

[Gratian]), 38
Defence of Chapter V of mare liberum (Grotius), 94
Denmark, 316
Des moyens d’acquérir le domaine international

(Ortolan), 224
Despagnet, Frantz, 249, 268, 312 n25; on the

abandonment of the ‘idealism’ of Hobbes
and Pufendorf, 249; critique of empire
while at the same time excusing it, 253–4;
on the history of occupation, 249–50; on
occupation as an historical and
contemporary fact, 249; on occupation as a
matter of private law, 250; scepticism of the
civilising mission, 292; on theories of
international law, 249; total respect of for
sovereignty, 254

Dickens, Charles, 230
Dickinson, Daniel, 213; on discovery, 213; linking

of the principle of occupation with the
Monroe Doctrine through the concept of
‘contiguity’, 213–14; rejection of the rights of
individual settlers in the Oregon Territory,
213; support of the right of occupation by
nations, 213

Diderot, Denis, 221
Digest of Justinian (Justinian), 34–5, 45, 53, 270
Diogenes Laertius, 95
Discourse on inequality (Rousseau), 139
discovery (inventio), 45, 213, 237; British rejection

of discovery as a basis for title, 205 n132;
European concepts/discussions of, 100–1; in
international law, 312

dispossession: anxiety and arguments concerning,
65–8; and Christianity as a justification for,
69; of Native Americans, 75; and natural
law tradition, 83; warnings concerning
among the promoters of the Virginia
Company, 69

Doctors’ Commons, 229, 260; demise of, 230;
members in favour of selling off the property
of, 230; power of civilian lawyers in, 230

dominion, 76; as arising from consent, 113; claims
of the Holy Roman Emperor to dominion
over all the world, 46–8; ‘imperial’
dominion, 46; overlapping dominion, 46

dominium (ownership), 93, 238, 285
dominum (property), 293
dominum directum (true property), 37–8
dominum eminens (right of eminent domain), 210
dominium jurisdictionis (superiority of a ruler over

subjects), 41, 45, 49
dominum utile (right deriving from the use of

property), 37, 50, 210
Donation of Alexander, 47, 67, 307
Donation of Constantine, 101
Donne, John, 73–4; on the colonisation of

Virginia, 167–8
Dreghorn, John Maclaurin, 261
Droit des gens (Klüber), 221
Duke of Wellington, objections to the Russian

claims of sovereignty, 205
Dutch East India Company, 6, 50, 71, 85, 91, 98
Dutch empire, 8, 71, 306, 308; attempts to form a

colony in Brazil, 99
Dutch Revolt, 88
Dutch West India Company, 99
Duty of Man and Citizen (Pufendorf ), 132, 259

Earl of Dartmouth, 186
Earl of Egremont, rulings of for the Southern

American colonies concerning settlements
on Native American lands, 186

Earl of Halifax, 187
Earl of Hillsborough, 188
Earl of Shaftesbury, 153; on virtue as innate to

humans, 153
East Greenland debate, 29
East Indies, 9, 91–2, 101
El Dorado, 77
Elements of international law (Wheaton), 305
Elizabethans, as promoters of English colonies, 61
empire, 31 n76, 333 n3; abuses of, 333; commercial

empire, 236; continental empires, 5 n9, 5;
critiques of, 11, 15, 29, 334; decline of
continental empires and the rise of
commercial empires, 5 n9; establishment of
African and Asian empires based on
commerce, 151; extension of through
commerce rather than conquest, 5; global
empires and the use of force, 7–8; ‘informal
empire’, 31, 99; inherent European
disposition to empire, 13 n32; liberal
opposition to empire, 271–2; origins of in
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the Roman concept of imperium, 17–18;
post-Enlightenment commercial empire, 6;
reasons for the new race for empire in the
1870s and 1880s, 275–6; scepticism of, 26,
150–1; ‘second’ empires, 5; wealth and
luxury created by empire as leading to
effeminacy, 150; and Western political
thought, 1–2, 10–14. See also empire,
justification of; Grotius, Hugo, views on
empire; Pufendorf, Samuel, views on
empire

empire, justification of, 7–8, 333; disingenuous
nature of the justifications through the use
of treaties, 8; ideological justifications for,
29; influence of the Reformation in shaping
justification by occupation, 9–10; and intra-
European empire versus extra-European
empire, 10; justification for the
appropriation of territory, 330; in the
sixteenth century, 22

Engelhardt, Edouard, 285, 288; on the classic
theory of occupation, 288; dissent of
concerning Martitz’s conclusions regarding
Africa, 288–9; on the extension of European
sovereignty into colonial territory, 296 n85

England/English empire, 8, 204–5, 262–3, 275,
282; claims of sovereignty west of the
Appalachian Mountains, 26; commerce and
English colonisation, 71; fear of the cost of
conflict with Native Americans over their
territory, 186–7; Lockean nature of attacks
on the British Crown, 193; loss of British
power in North America resulting from
dispossession of its forts, 187–8; pacification
of Native American nations after the Seven
Years’War, 183; seizure of Dutch colonies in
Guiana, 306; shift in control of the empire
after the Seven Years’ War, 189 n69; weak
civil law tradition in, 167. See also American
colonies; NorthAmerica, English colonisers in

English East India Company, 6, 71
Enlightenment, the, 7, 216; anti-imperial

sentiment during, 15; cosmopolitan ideals
of, 15; critique of the occupation of property
during, 269; naturalism and historicism of,
232; primary natural rights theorists of, 217;
scepticism of landed empires during, 220,
237; shift during from an emphasis on
natural law to natural rights, 217

Epicureans/Epicureanism, 153, 158–9
Essay on the history of civil society (Ferguson), 156
essay on insurances, An (Magens), 263
Essays on Property and Labour (Lieber), 247
Ethiopia, 297
Étude théorique et pratique sur l’occupation (Jèze), 293

Europäisches Völkerrecht in Eriedenszeilen
(Günther), 222–3

Europe, 75; democratic spirit of, 249; and the
discovery of the new world, 12; relation
between property and the European state,
123; self-conscious liberal tradition in, 14

expansionism, 13

Fabre, Joseph, 276
faith, Thomist doctrine of, 41
ferae bestiae (law of wild beasts), 45–6, 57, 65, 73,

265 n22; Gentili’s view of, 74; reversal of the
force of, 75; Vitoria’s use of, 266, 269

Ferguson, Adam, 156, 169, 171, 192, 201–2, 217,
251, 265; on all human states as natural, 234;
belief in the concept of human progress, 158;
on civil society as the natural condition of
mankind, 160; common-sense approach of
to natural law, 157; on the law of res nullius,
266; on ‘mankind’ always existing in a civil
state, 158, 160; moral philosophy of, 156; on
observation as history, 157; on personal
motivation, 157; rejection of Epicureanism
by, 158–9; ridicule of Hobbes’ idea of equal
rights, 160; on the right to property, 158–9;
scepticism of concerning the pursuit of
property and the claims of European colonising
powers, 161–2; on the sociability of ancient
natural law, 157; sociability theory of, 156–7,
160; on the state of nature, 158, 160, 266;
understanding of the law of res nullius, 161

Ferry, Jules, 275, 288, 291; criticism of by both
conservatives and liberals, 276 n13; on the
Declaration of the Rights of Man, 276

Filmer, Robert, 122
‘first occupier’ rights, 139–40, 142, 213
First platform of international law (Ceasy), 235,

278 n19
Fisch, Jörg, 15, 286
Fiscus papalis (Crashaw), 63 n13
Fort Chartres, 188
Fort Pitt, 188
France/French empire, 8, 138, 263, 275–6, 281;

in Africa, 253; in New France, 8; unique
civilising mission of, 276 n13

Francis I (King of France), 61
Franco-Prussian War (1870–1), 242, 250, 290
Franklin, Benjamin, 194
Frederick William I (King of Prussia), 134–5
Frederick William II (King of Prussia) [Frederick

the Great]), 134, 145, 260, 304; banishment
of res nullius from his kingdom, 262–3

freedom, of the sea, 73; British and Russian
government agreement to guarantee the
freedom of, 206 n136; as essential to
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commerce, 332. See also Mare liberum (The
free sea [Grotius])

French Revolution, 145, 227, 293
Fundamental Constitutions of Carolina, 117
Furquier, Francis, 187
Fusinato, Guido: on the idea of territorium

nullius, 289; support of for Martitz, 289

Gage, Thomas, 186, 188
Gaius, 240; works of as a principal source of

Roman law, 240
Gallagher, John, 6
Gallatin, Albert: on Grotius’ arguments for the

right of occupation, 208 n140; Lockean
position of concerning the Oregon
Territory dispute, 207; on private
individuals creating the rights of property,
208; on sovereignty arising from
occupation, 208; as a voice of moderation in
the Oregon Territory dispute, 207

Galloway, Joseph, 193; dismissal by of claims to
property based on occupation, 193

Garnsey, Peter, 35
Geffcken, Friedrich, 285
Genêt, Charles, 210
Geneva, 138
Geneva Convention, 246–7
Gentili, Alberico, 67, 69, 72 n49, 101; adoption of

private law principles as the basis for a law
of peoples, 74–5; lands considered
unoccupied by, 74; on men as beasts, 74

German civil law, and the law of nations, 217
Germania (Tacitus), 143
Germany/German empire, 275, 281
globalisation, 4
Glorious Revolution (1688), 115, 132, 168
Glossators, 37, 39, 52; and Roman law, 55.

See also post-Glossators
God, 37, 166, 244; authority of, 76; as providing

men with an ‘infinite right’ to the ‘earth and
its products’, 113

Gómara, Francisco López de, 79–80
good speed to Virginia, A (Gray), 83
Gratian, 38
Gray, Robert, 69, 74, 83; description of Virginia

Indians as ‘beasts and brutish savages’, 83
Great Britain. See England/English empire
Greenland, 29; Denmark’s desire to exclude all

foreigners from Greenland, 316; as the focus
of polar competition in the 1920s and 1930s
between Denmark and Norway, 316; and
Norway’s claim that East Greenland was
terra nullius, 316; settlement of the dispute
concerning in the Permanent Court of
International Justice, 316–17. See also Hyde,

Charles Cheney, opinion of the East
Greenland case

Grimstone, Edward, 77; translations of Acosta
by, 80

Grotius, Hugo, 1, 6, 11, 23, 44, 89, 104–5, 125, 211;
credit given to as the founder of
international law, 88, 99; defence of van
Heemskerck, 91; on discovery, 45; on the
dispossession of Indians, 68; escape of from
prison, 88; exile of in France, 88;
familiarity of with Acosta’s and Vitoria’s
works, 94, 100; and the genealogy of the law
of nations, 232; imprisonment of, 88; on the
itemised bases of title per Vitoria, 101; on
the law of the sea, 57, 313; on lawful society
among ‘Indians’, 100; on natural and civil
states, 85; on the nature of man, 90; on
occupation as contract, 122; on occupation
and the origin of property, 96, 167; on the
origin of property, 24, 86, 96, 98 n51; Otis’
criticism of, 192; on Portuguese claims to
the Moluccas, 120; on ‘primary acquisition’,
97; on property as a creation of agreement
and compacts, 258; on property in land and
the law of occupation, 121; on property
and Roman law doctrine, 96; recognition
of as one of the greatest writers on natural
law, 88; response of to the capture of the
Santa Catarina, 92; on self-interested
sociability, 89; on self-preservation, 117;
on Spanish authority over Indians, 100;
on sociability and self-preservation, 87–91,
90 n18; on the sovereignty of non-
Christians, 98; and the ‘theatre seat’ analogy
of property and occupation, 116; on ‘trade
supported by arms’, 99; training of in studia
humanitatis, 88; understanding of Vitoria
as condemning Spanish conquests, 112;
use of res nullius in his theory of ius
gentium, 257–8; views on empire, 98–101;
work at and support of the Dutch East
India Company, 50, 85

Guantanamo Bay, 334
Guiana, 77. See also terra nullius, and Guiana/

Venezuela
Günther, K. G., 222

Habermas, Jürgen, 275
Hague Convention, 247
Hakluyt, Richard, 68, 71; on the colonisation of

America, 71
Hakluytus Posthumus (Purchas his pilgrimage

[Purchas]), 62, 67, 79–80; citations of
Acosta in, 79; concern of with the ‘second’
and ‘third’ class of barbarians in the
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Americas, 81; contradictions in concerning
colonisation, 82–3; full title of, 81; religion
as the main focus of, 81

Hallifax, Samuel, 260
Hariot, Thomas, 77
Harrison, Benjamin, 309
Heart of Darkness (Conrad), 281 n34
Heemskerck, Jacob van, 91–2
Heffter, Auguste-Wilhelm, 223, 267 n30; on the

‘absolute state’ as belonging to the ‘ancien
régime’, 223; on a constitutional state as the
highest form of political development, 223;
as a founding member of the Institut de droit
international, 223; influence of within the
Vormärz School, 223; on occupation over
wandering or savage peoples, 224; on public
opinion as the arbiter of international law,
223–4; scepticism of concerning general
colonial propaganda and the ‘civilising
mission’ in particular, 224, 238

hegemony: American hegemony, 12; European
cultural and political hegemony, 99;
justification of European hegemony, 12–13

Hill, Norman, 330
Histoire philosophique des établissements des

Européens aux Indes (Raynal et al.), 221
Historia natural y moral de las Indias (Acosta),

77–8; as an authority on New World
cosmology, 78; as a model for Purchas his
pilgrimage, 81; pragmatic nature of, 78

historical consciousness, 20
historicism, 215, 274
Historie of travell into Virginia Britannia

(Strachey), 78, 83
History, progressive theory of, 23, 26, 117, 121–2,

227; stadial theory of, 22, 119, 271
History of Rome (Niebuhr), 240
Hobbes, Thomas, 23–4, 98, 104 n81, 105, 122, 125;

as an adherent of the compact theory of
property, 25, 111; on contracts as the basis for
all social relations, 103; on the creation of
property prior to civil society, 103; on
individuals driven by the ‘Fear of Death’,
103; on justice and injustice, 102; on natural
and civil states, 85; on the origin of
property, 24; rejection of the Aristotelian
concept of human sociability, 102; rejection
of occupation theory, 102–5, 111; on the
relation of law and justice to nature, 103;
role of in the Virginia Company, 85; on the
state of nature as a state of war, 102

Hoel, Adolf, 315; as an advocate for Norway’s
claim to Greenland, 317; and the occupation
of East Greenland, 316

Holst, Hermann Eduard von, 306

Holy Roman Empire: claims of dominion over
all the world by the Holy Roman Emperor,
46–8; imperium of, 38; sovereignty of, 37

Hooker, Richard, 62
Hottentots, 146
Hudson Bay Company, 204
Huggucio (Hugo of Pisa), 38
human behaviour, as governed by virtue, 87
human perfectibility, 140–1, 143–5
human rights, 275 n11, 299
humanism, 90; legal humanism, 61
humanitarians, as apologists for empire, 272
Hume, David, 3–4, 26, 127, 134, 150, 162, 169,

171, 215; agreements and disagreements with
Hobbes concerning civil society, 162–3;
attempt to reconcile moral philosophy with
commercial society, 162; joy of at the
prospect of American independence, 162;
on the law of occupation, 163–5; on the
notion of imperial declension, 162; on
occupation as central to the understanding
of the law of property, 162; support of trade
and commerce, 162

Hutcheson, Francis, 152, 217, 264, 266; on the
acquisition of property, 155; on the
appreciation of beauty by humans, 154;
break of with Carmichael’s moral
philosophy, 152; on the centrality of
benevolence to moral sense, 154; on civil
society, 154; critique of empire, 156; critique
of Hobbes and Pufendorf, 153; moderation
and toleration of, 152; on moral sense, 154;
on natural sociability, 153; on the natural
state, 152; on nature and natural law, 152; on
the origin of property, 154–5; on the
‘rights of mother-countries over colonies’,
156; on the seizing (occupation) of animals,
155; on self-preservation, 153; on the state
prior to the civil state, 152; struggle of with
the ascendance and glorification of
commercial society, 152

Hyde, Charles Cheney, 319; opinion of the East
Greenland case, 320–1

imperialism, 298; development of anti-imperial
critique, 334; passim; ‘free trade
imperialism’, 6; ‘new imperialism’, 275, 277

imperium (absolute power), 293; of Christian
princes, 76; of European colonisers, 242;
Spanish and Portuguese claims to, 99;
territorial imperium, 285

indigenous peoples/societies, 25, 84; in Australia,
114; destruction of, 17. See also Native
Americans; Virginia Indians

inheritance, 54 n91
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Innocent IV (Pope), 39, 94
inquiry into the rights of British colonies, An

(Bland), 189
Institut de droit international, 216, 218, 223, 242,

246, 267, 276, 283, 290, 295, 308; 1888
meeting of concerning the subject of
occupation, 289–90, 294; as apologists for
the projection of European sovereignty, 219;
commission of to decide the question of
effective occupation, 285–6; and the Congo
question, 279; differences within on the
question of sovereignty, 252; fear of
despotism among, 248; founding of, 223,
247; influence of Vitoria among the
members of, 254; liberal nature of its
members, 252; on the meaning and scope of
territorium nullius, 289; and occupation,
246–7; as the premier forum for debate
concerning international law, 243;
scepticism of concerning colonisation, 289;
varied spectrum of imperial critique among,
252–5. See also Revue générale de droit
international public

Instituts (Gaius), 240
Institutes of Justinian (Justinian), 34–5, 37, 53,

240
Institutes of natural law (Rutherford), 196 n103, 196
insurance (shipping insurance), 263
International African Association, 277, 280,

282–3, 285 n49; creation of, 279
International Association of the Congo, 285 n49;

recognition of as a state by the United
States, 287

International Court of Justice, 325–6, 328
international law, 12, 215–16, 249, 269, 312, 328;

creation of credited to Grotius, 88, 99; and
debates concerning empire within
international law, 273; as directed by
experience, history, and public opinion,
249; as European international law, 14; laws
of governing the acquisition of territory,
240; natural law foundations of, 99, 216;
popularisation of the idea of terra nullius in,
312 n25; public opinion as the arbiter of,
223–4; rise of in the nineteenth century, 231;
role of in the relationship of liberalism
to empire, 299. See also Twiss, Travers,
on the development of theories of
international law

international lawyers, polarisation of, 289
internationalism, 300
Inupiat people, 306
islands, rising of in the sea, 54 n91, 55 n94
ius gentium. See law of nations (ius gentium)
ius in rem (right to a thing), 37

James I (King of England), 18, 61, 65
James II (King of England), 115
Jamestown, 78
Jefferson,Thomas, on all ofAmerica as heldby allodial

title, 200; criticism of both commercial
society and that of ‘savage Americans’, 202;
as a Lockean, 201–2; on occupation as a
justification for the American Revolution,
203; on the rights of British Americans,
200–1; on the Powhatan confederacy, 202;
on the Rocky Mountains as the natural
western boundary of the United States, 207;
scepticism of civil society, 201; theory of
liberty, 203; on the use of occupation,
199–200, 203; view of property, 203

Jeffersonians, and the right of occupation, 27
Jessup, Philip C., 319–20, 322–5; as a judge on the

International Court of Justice, 326; motives
of concerning terra nullius in the polar
regions, 323–4

Jèze, Gaston, 255, 291, 293, 297 n87; on the anti-
imperial tradition, 295; articles proposed by
concerning occupation, 296–7; on the
Berlin Act, 295; challenge of to German
occupation of the French Jewish
community, 298; on the conditions
necessary for a territory to be a territorium
nullius, 295–6; on criticism of the Berlin
Conference, 294; on European powers’
dependence on colonisation, 294; on the
extension of European sovereignty into
colonial territory, 296; French monarchist
demonstrations against, 297; on the history
of occupation from Roman law through
natural law, 294; on the justice of
occupation, 294; opposition of to the legal
recognition of the Congo Free State, 297;
as representative for Haile Selassie in the
League of Nations, 297–8

Joanna Catherina (ship, formerly John and Robert
of Newcastle), 262

Johnson, Thomas, 259
Johnson, William, 186, 188, 194
Joint Seminar in International Law (Columbia

University), 29
jurists, nineteenth-century, 217 n2, 218–19, 268

n31, 276, 283; lack of interest in extra-
European imperial expansion, 219;
reforms pursued by, 218

Jus privatum Romano German (Titius), 127
just war, 75; Vitoria on, 40, 48–9
justification, Protestant doctrine of, 41

Kant, Immanuel, 29, 125, 127, 134, 151, 220, 293,
295; anti-imperialist arguments of, 147–8;
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on civil constitutions, 145–7; on ‘civil
union’, 146; on the concept of res nullius,
148 n113; on the constitution of a legitimate
treaty, 296; on contracts, 296 n84; on
hospitality to strangers (‘universal
hospitality’), 147–9; on the idea that
community could become a universal state,
252; linkage of the violation of the rights of
colonised peoples to the violation of all
rights, 148; on the natural right of
communication, 147; on original acquisition
(‘original occupation’), 146–7; repudiation
of Locke on the issue of cultivation as
necessary for occupation, 146; on the
Roman law of occupation as an explanation
for the origin of property, 145–6; on
‘taking control’ as the interpretation of
‘occupation’, 146; use of the concept of
perfectibility to critique the state, 144–5

Keal, Paul, on the historical use of terra nullius,
303 n2

Keene, Edward, 98
Keller, Arthur, 320–1; on the meaning of terra

nullius as land not under any sovereignty,
321

Keller, Frederic-Louis, 251
King Aramamet, 173
King of Johore, 98–9
Kley, Dale van, 233
Kling, Melchior, 57
Klüber, Johann Ludwig, 218, 221, 233, 267; on

legitimate occupation, 221; on the
possibility of a universal world state, 222; on
universal rights, 222

Koskenniemi, Martti, 50, 217 n2, 218–19, 233
n69, 268 n31

L’Afrique Equatoriale, 282
Lansing, Robert, 314; on ‘political sovereignty’,

314
Las Casas, Bartolomé de, 41, 61, 254
Laslett, Peter, 117
Latin, medieval, influence of European

vernacular grammar on, 55
Laveleye, Emile de, 285
law: division between domestic and external law,

168; human law, 46–7; imperial law, 167;
municipal law, 167; universal laws, 299.
See also civil law; international law; law of
the first taker; law of nations (ius gentium);
law of occupation; law of the sea; natural
law; private law

law of the first taker, 118–19, 259–60, 312 n24
law of nations (ius gentium), 10, 45, 57, 70, 210,

216, 231, 236–7, 261–2; and commerce, 72;

common debates over the occupation of
territory in writing concerning the law of
nations, 224–5; community of, 289; in the
context of legal exchanges with non-
European peoples, 16; as a creation of
natural law, 258; diplomatic uses of, 205;
and the distinction between barbarians and
civilised men, 295; as the European law of
nations, 15; as evolutionary, 222; foundation
of in Roman and civil law, 261; Grotian
values in, 99; as a hybrid of positive and
natural law, 220–1; reconciliation of with
common law, 167; and the right to establish
sovereignty to sovereign nations, 209
See also German civil law, and the law of
nations; law of nations (ius gentium),
genealogy of

law of nations (ius gentium), genealogy of, 232–9;
development of the two great branches of
the law of nations (natural law and
positivism), 233; first period of dominated
by Grotius, 232; fourth period of
characterised by the fusion of natural and
positive law, 233; second period of
dominated by Pufendorf, 232; third period
of dominated by Wolff, 232

law of nations,The (Droit dex gens [Vattel]), 140, 190
law of nations, The (Twiss), 232
law of nature, 119, 175, 234, 237.

See also Pufendorf, Samuel, on breach of the
law of nature; Pufendorf, Samuel, on the
‘fundamental law of nature’

law of occupation, 1, 15, 21, 333; critique of its use
in justifying colonisation, 242; French
jurists’ concern with, 243; and the Roman
law of occupation, 33, 43, 45, 60, 98, 110,
120–3, 195, 240. See also Hume, David, on
the law of occupation; Kant, Immanuel, on
the Roman law of occupation as an
explanation for the origin of property; Maine,
Henry Sumner, scepticism concerning
Roman law and the law of occupation

law of the sea: Grotius’ view of, 57, 313; Prussian
view of, 305

laws of war: and disputes arising from the law of
prizes in war, 263; during the American
Civil War, 247; main issue of, 242

Lee, John, 230
Leibnitz, Gottfried Wilhelm, 233
Lemkin, Raphaël, 298
Leopold II (King of Belgium), 239, 276;

commissioning of the draft constitution
of the Congo Free State, 282;
complaints brought against by the
Portuguese government, 281;
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Leopold II (King of Belgium) (cont.)
creation of the International African
Association by, 279; failure of to interest
the Belgian government in his colonising
of the Congo, 279; opposition to within
the British Foreign Office, 281; political
and legal opposition to colonial
ambitions of, 279; reign of terror of
in the Congo, 298

Leviathan (Hobbes), 102
liberals/liberalism, 274, 299; and the civilising

mission, 272; complicity of in empire
building, 271, 274; divisions within liberal
political thought over the question of rights,
275; ‘Janus-faced nature’ of liberalism, 275;
liberal reformers as internationalists, 300;
opposition of to empire, 271–2, 275; origins
of, 274 n9; post-colonial critique of, 13;
role of international law in the relationship
of liberalism to empire, 299; self-interest as
a basis for liberal critique of empire, 299;
use of international law by to legitimise
empire, 272

liberty, 11, 299
Lieber, Francis, 247; on civilisation as man’s true

state of nature, 247; and the ‘Lieber
Code’, 247; on occupation leading to
appropriation, 247; on occupation as the
origin of property, 247; scepticism
concerning the state of nature as anything
but hypothetical, 247

‘linguistic turn’, the, 19
Lipsius, Justus, 87, 90
Lissitzyn, Joseph P., 320–1; on the meaning of

terra nullius as land not under any
sovereignty, 321

Lister, Thomas, 282
Litvinoff, Maxim, 297–8
L’occupation des territoires sans maître (Salomon),

291
Locke, John, 1, 3, 11, 23, 82, 104, 125, 167, 174;

development of the theory of particular
property, 118; on distinguishing the chief
object of particular property from a state of
nature, 121; on enclosure, 120 n159;
influence of among American
revolutionaries, 184; interest of in the
colonisation of America, 115; on land as the
chief matter of property, 120; Lockean
nature of attacks on the British Crown by
writers other than Locke, 193; on natural
law, 59, 85; on natural law justifications for
Indian dispossession, 59–60; on Native
American property rights, 181–2; on the
‘origin of ownership’, 133; on primitive and
civil historical stages, 118 n149; professional

involvement of in the colonisation of
Carolina, 115; on the progressive theory of
history, 121; rejection of the idea of
occupation as symbolic acts, 120; on the
Roman law of occupation, 120; on
sovereignty, 122–3; on the state of nature
and the state of war, 117; on the status of
American ‘Indians’, 115; on the two senses of
property (common and particular), 116; on
use creating both property and value, 117;
on value as the basis of a progressive
understanding of history, 117; view/
understanding of property, 24–5, 116, 258
See also Locke, John, labour theory of

Locke, John, labour theory of, 26, 109, 118 n151,
126, 172, 196 n105, 202; and the act of
‘taking’ as ‘labour’, 119; Blackstone’s view
of, 169; contrast of with ‘occupation theory’,
118–19; dismissal of by Ahrens, 226;
dismissal of by Hume, 164; and the
examples (from Roman law) of wild beasts
and ‘pearls’ of the sea, 119–20; labour and
property value, 117; occupation as labour,
114–22. See also Barbeyrac, Jean, support of
Locke’s labour theory; Carmichael,
Gershom, support of Locke’s labour theory;
Titius, Gottlieb Gerhard, support of
Locke’s labour theory

Lord Dunmore, 186
Lord Granville, 282
Lord Salisbury, 307
Lords Proprietor of Carolina, 182
Lorimer, James, 238; as an advocate of the

civilising mission, 238; on the recognition of
racial equality between whites and blacks in
America, 238

Lovejoy, A. O., 19

Mably, Gabriel Bonno de, 244
Mabo, Edward Koiki, 328
Machiavelli, Niccolò, 7, 87, 150
Macpherson, C. B., 2 n2
Magens, Nicholas, 263
Maigne, Jules, 276
Maine, Henry Sumner, 217, 239–42, 249; as the

chief exponent of the British historical
school in international law, 239; critique of
landed empires by, 242; influence of the
German historical school on, 239;
scepticism concerning Roman law and the
law of occupation, 240–1; on the use of
occupancy to understand the origin of
property, 241

Malet, Edward, 282, 288
Mallet-Provost, Savero, 309
Mandeville, Bernard, 153
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Mann, Frederick, 320–1; on the meaning of terra
nullius as land not under any sovereignty, 321

Manning, William Oke, 232
Mare liberum (The free sea [Grotius]), 68, 71,

91–2, 97–8, 100; attack on, 94; Hakluyt’s
translation of, 71–2; primary argument of,
92–3

Martens, Frédéric de, 308
Martens, Georg Friedrich von, 213, 218, 285; on

the acquisition of property by treaties or
occupation, 221; importance of for
nineteenth-century jurists, 220; on
occupation as a means of creating title, 221;
relativism of, 221; understanding of the law
of nations as a hybrid of positive and natural
law, 220, 233

Martitz, Ferdinand, 285, 308; on regions
considered to be territorium nullius, 285

Mauritania, 325–6
Mbembe, Achille, on the ‘territorialisation of the

sovereign state’, 286
men, as beasts, 74
Menchaca, Fernando Vázquez de, 40, 42, 46;

views on prescription, 43–4, 226; views on
private property, 43

Mercer, George, 187
Meriam people, 328
Metaphysical elements of the doctrine of law (Kant),

295
Metaphysics of morals (Kant), 145, 147
Michell, Abraham Louis, 262–3
Mill, John Stuart, 1, 11, 227–8; influence of the

Scottish historical school on his theory of
occupation, 229; on the origin of private
property, 228; on two types of natural laws,
228

Miller, David, 314; on the Arctic regions
becoming occupied and subsumed under
sovereignty, 314

Mitterrand, François, 297
Mohawks, 187
Mohegan case, the (dispute of the Mohegans

with the colony of Connecticut), 173, 180;
position of the British Crown concerning,
174. See also Bulkley, John

Molina, Luis de, 40, 64
Monroe, James, response of to British and

Russian claims to the Oregon Territory, 207
Monroe Doctrine, 27, 129, 212; use of in the terra

nullius debate concerning Venezuela,
306–7. See also Dickinson, Daniel, linking of
the principle of occupation with the Monroe
Doctrine through the concept of ‘contiguity’

Montaigne, Michel de, 87, 90, 114
Montesquieu, 4, 5 n8, 150, 226; on the douceur of

commerce, 5; on the softness of commerce, 150

Montezuma, 75
Montmorency, J. E. G. de, 314–15
moral philosophy, 15; and commercial society, 162
More, Thomas, 60–1
Morocco, 290, 325–6
Moser, Johann Jacob, 233; belief in experience over

reason as a weapon against absolutism, 233
Moyn, Samuel, 275
Moynier, Gustave, 246
Murray, William, 168
Murray Islands, 328
Mussolini, Benito, 297

nationalism, 274; anti-imperial nationalism, 298;
in the nineteenth century, 15, 217

Native Americans, 97, 146, 155, 225; dispossession
of, 171–3; failure of to create political
societies, 73; recognition of as civil society,
64–70; redescription of as non-civil or
devoid of society, 73–9; rights of and the
concept of occupation, 85; and the struggle
over sovereignty, 186; use of the arguments
of occupation by American colonists against
Native Americans, 172. See also Algonquian
peoples; Mohawks; Mohegan case, the

natural law, 36, 46, 59, 105, 209, 215, 232, 274;
argument of natural law that property is
created by taking something, 258–9;
development of and the emergence of the
‘modern’ school of natural law, 88–9;
development of natural law theory by
Spanish theologians, 73; distinction
between ‘modern’ and ‘ancient’ natural law
traditions, 231–2; distinction between
scholastic and seventeenth-century natural
law, 89; inversion of the polemical force of
natural law arguments of Spanish
theologians, 84; late eighteenth-century
natural law as empty in terms of ‘practical
directives for government’, 219; natural law
arguments of trade and friendship, 60;
natural law defence of the rights of non-
European peoples, 137; natural law
justifications of Indian dispossession,
59–60, 83; and the natural law of the moral
world, 228; and positive law, 268; primary
role of, 235; Protestant account of natural
law and property, 160; and the pursuit of
perfection, 220–1; redescription by
Purchas of Vitoria’s natural law
assumptions in defence of Indian rights, 82;
role of in international law, 234; Roman
concept of, 33; synthetic understanding of,
216; tensions between natural law and
customary law, 38–9; theories and theorists
of in the seventeenth century, 23–4;
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utilitarian objections to, 248.
See also Ortolan, Eugène, on the difference
between natural and positive law

natural resources, exploitation of, 4
natural rights, 24, 48, 215, 235
naturalism, 232, 239
naturall and morall historie of the east and west

Indies, The (Acosta), 77, 79; Grimstone’s
translation of, 80

nature, 37, 42; exploitation of, 164; the release of
nature’s potential as necessary to the
establishment of property, 85

‘Nature’ (Mill), 228
Nebuchadnezzar, 46
Nesselrode, Karl, 205
Netherlands, the. See Dutch empire
Neuchâtel, 138
New Guinea, 328
New institute of the imperial or civil law (Wood), 264
New Zealand, 6
Niebuhr, Barthold Georg, 225 n31, 240, 247, 251
Nootka crisis, 204
Nootka Sound Treaty (1790), 212
Norges Svalbard-og Ishavsundersøkelser (later

the Norwegian Polar Institute), 315
Norris, John, 182
North America, 17, 171; consequences of

shrinking British sovereignty in, 188–9;
English colonisers in, 8, 22–3, 287; land
speculation in west of the Appalachians, 191;
shrinking of British sovereignty in, 188;
struggle of the British Crown with settlers
and Native Americans in, 170–2, 184.
See also Virginia colony; Virginia
Company

Norway, 311, 313, 316; sovereignty of over
Spitsbergen and the Svalbard archipelago,
311, 315

Notes on the state of Virginia (Jefferson), 202
Nys, Ernest, 255, 297 n87, 312 n25

Observations on some points of law (Dreghorn),
261

occupation, 34, 45, 85, 94, 216, 236, 287 n56; as an
act of self-preservation, 25, 104; adaptability
of the theory of, 332; attitudes of British
jurists toward, 236–8; Barbeyrac and Titius’
modification of the claim that occupation is
constituted by intention, 128–9; changing
historical contexts of, 18–20, 26–7; Cicero’s
‘theatre seat’ analogy of property and
occupation, 116; concept of in the
nineteenth century, 215–16; and the concept
of rights created by occupation, 86; and the
concepts of rights and progress, 3–4; in the
context of Western political thought, 332–4;

development of a concept of occupation
appropriate to commercial empires, 5–6;
distinction between physical occupation
and intention to occupy, 129; employment
of in the eighteenth century for the rights of
colonisers against the claims of the imperial
state, 172; endorsement of as the basis of
title, 205; engagement between Europeans
and non-Europeans concerning the
question of occupation, 17 n45; European
occupation, 31; as a global concept, 15;
history of, 249–50; as an idea used to
legitimise empire, 13; imperial occupation,
7; as a justification for colonisation, 16–17,
24–5; as the origin of property, 126 n2, 139,
160, 215, 226, 243, 247; as the original form
of acquisition, 237; as a private law
principle, 74; resiliency of as a theory in
Western political thought, 332; right of for
citizens of the United States moving
westward, 27; and terra nullius as a ‘cardinal
condition’ of valid occupation, 326; of
territory, 8; theories of in sixteenth-,
seventeenth- and eighteenth-century
Europe, 3, 22–3, 125–6; as a universal
doctrine of appropriation, 16, 332; and the
use of occupation to determine acquisition
of territory, 241. See also De Indis (Grotius),
views of property and occupation in; law of
occupation; occupation (occupatio), concept
of in the Middle Ages; occupation of
sovereignty; Pufendorf, Samuel, on
occupation as contract; Smith, Adam, on
property, occupation, and the four stages of
human society

occupation (occupatio), concept of in the Middle
Ages, 2, 4, 21; difference between medieval
and seventeenth-century conceptions of,
86–7; in medieval civil and canon law, 36–9

occupation of sovereignty, 6, 164, 166, 239, 250,
252; occupation as the basis for sovereignty,
138–9; preoccupation with in nineteenth-
century legal discourse, 6–7. See also Berlin
Conference (1884–5)

Of occupancy (Pufendorf ), 109
oikeiosis (apprx. ‘appropriate actions’), 89
Oldenbarnevelt, Jan van, 88
Olivecrona, Karl, 118 n151
On the American Indians (Vitoria), 49
On civil power (Vitoria), 49
On ends (Cicero), 36
On the natural sociability of mankind

(Hutcheson), 152
‘On property’ (Locke), 120
‘On the use and abuse of the word right’

(Bentham), 227
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Oregon Territory, The (Twiss), 209–10, 238
Oregon Territory dispute, 27, 144, 170–1, 225;

claims of the rights of sovereignty in the
Northwest by Spain and Russia, 206; claims
of the rights of sovereignty in the Northwest
by the United States and England, 206–7;
Gallatin’s proposed compromise concerning
the dispute, 207; lack of discussion of terra
nullius in the dispute, 305; refusal of the
British to relinquish their interests in the
territory, 207; Spanish claims to the Oregon
Territory based on the ‘rights’ of discovery,
206, 211; use of occupation to test the claims
of Russia, England, Spain and the United
States concerning Oregon, 205–6, 206 n134.
See also Dickinson, Daniel, rejection of the
rights of individual settlers in Oregon
Territory; Oregon Territory dispute, views
of Vattel versus Locke concerning

Oregon Territory dispute, views of Vattel versus
Locke concerning, 203–4, 207–9, 211;
Gallatin’s Lockean position concerning the
dispute, 207; and the Lockean notion of
individuals establishing sovereignty rights,
208–9; Lockean views concerning the
dispute held by members of Congress,
208–9. See also Davis, Garrett, views on the
Oregon Territory dispute; Oregon Territory,
The (Twiss)

Oregon Trail, 207
Ortolan, Eugène, 224, 225 n31; on American

Indians compared to nomadic peoples, 225;
on the difference between natural and
positive law, 236; on occupation,
224–5

Ortolan, Jean-Félicité-Théodore, 225 n31
Otis, James, 189; on the concept of autonomy

that derives from occupation, 192; dismissal
of seventeenth-century compact theory by,
192; legal training of, 192

Owen, Robert, 208
Owen, Robert Dale, 208
Oxford University Library, 62

Pagden, Anthony, 51, 72 n49, 265 n22; on
employment of terra nullius in the law of
nations, 302 n2

Palmas Island arbitration, 320
Palmer, Roundell, 230
Papal Bull inter caetera (1493), 8
Paris Commune, 290 n68
Paul, 95
Pauncefote, Julian, 282, 307–8
Pays d’En Haut, 188; middle ground of the

French and Algonquian nations in, 188
Percy, George, 62

Percy, Henry, 62
perfection, pursuit of in society, 220
Permanent Court of International Justice (PCIJ),

316–17, 320
Peters, Richard, 186
philanthropy, 294; philanthropists as apologists

for empire, 272
Philimore, Robert Joseph, 229; on cultivation as an

obligation imposed onman, 238; on occupation
by a discoverer, 237; on occupation as the
original form of acquisition, 237; as a
member of the Doctors Commons, 230;
and the Prince of Wales incident, 230; as
Queen’s Advocate General, 230

Philo, 95
Piccioni, Camille, 311, and the popularisation of

the idea of terra nullius in international law,
312 n25

Plutarch, 129
Poland, 29
Poletica, Pierre de, 205
political discourse, and economics, 2–3
political ideas/concepts: persistence of

throughout history, 20; use of by political
elites and theorists, 20–1

political institutions, strength of, 66
political obedience, 115
Political Science Quarterly, 320
political society, 21–2, 52, 144, 332; as res publica,

21. See also Native Americans, failure of to
create political societies

Political theory of possessive individualism
(Macpherson), 2 n2

Politics (Aristotle), 42
Porphyry, 95
Portugal/Portuguese empire, 8, 101, 282;

Portuguese claims in the Congo, 280;
Portuguese claims to the Moluccas, 120

positivism, 215, 217, 239, 267, 274; advances
in, 233; encouragement of the concept that
one possesses rights by possessing
sovereignty, 274; as hostile to natural law,
233

possession, 128, 160; occupation as the origin of, 226
possessive discourse, history of, 2 n2
post-Glossators, 37, 46–7; and the concept of

overlapping dominion, 46
Pradier-Fodéré, Paul, 248; as an editor of Vattel

and Grotius, 248; identification of
occupation with labour, 248–9; as a
member of the Institut de droit international,
248; on rights as anterior to the creation of
civil society, 248; on the rights of nomadic
peoples, 253

‘Presidential address’ (E. Scott), 322–3
Price, Richard, 162
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Principles of moral and political science (Ferguson),
156, 160–1, 265

private law, 269; occupation as a matter of private
law, 215, 250; occupation as a private law
principle, 74. See also Gentili, Alberico,
adoption of private law principles as the
basis for a law of peoples

proceedings of the English colonie in Virginia, The
(J. Smith), 63

Proclamation of 1763, 171, 183, 184 n52, 189; as an
acknowledgment of Native American
sovereignty, 184 n52; British claims to
sovereignty over North America in, 185–6;
British justification for by the right of
sovereignty, 184; context of, 185; violation of, 194

property, 1, 22, 40; association of with sinfulness,
95; Cicero’s ‘theatre seat’ analogy of
property and occupation, 116; common/
community property, 53 n90, 116; compact
theory of, 25–6, 122, 134, 178; as created in a
state of nature, 103; division of, 54 n91; and
the doctrine of the sea as common property,
97; occupation of property following
conquest, 245; occupation of property as a
matter of private law, 215; occupation-based
theory of, 27, 126 n2, 131, 139, 160; origin of,
24, 119, 247; particular property, 116; as a
product of agreement, 121; as a product of
civil society, 104, 131, 160, 163; and the
progressive theory of history, 122; property
in wild beasts as the focus of Roman law,
109; questions concerning the creation of
(from compacts or individual acts?), 86; the
relationalmeaning of property, 116; relationship
between vice and private property, 95; and the
release of nature’s potential as necessary to the
establishment of property, 85; as a ‘right by the
natural law of reason’, 39; seizure of (possessio),
93; and the theory of justification, 95; value
of, 23, 26. See also De Indis (Grotius), views of
property and occupation in; De jure belli ac
pacis (On the law of war and peace [Grotius]),
view of property in; occupation; property
rights; res nullius (nobody’s property); Smith,
Adam, on property, occupation, and the four
stages of human society

property rights; as arising from sovereignty and
civil society, 131; association of the right to
property with the right to property in
oneself, 158; property rights and ‘first
possession’, 128; and the question of
whether property rights can be established
outside of state sovereignty, 27

Proudhon, Pierre-Joseph, 226, 244; on
occupation, 226–7, 333; rejection of the idea
of property as a natural right, 226, 244

Proverbs, book of, 95
Prussia, 138, 223, 260, 262; Prussian view of the

law of the sea, 305
public opinion, 274. See also Heffter, Auguste-

Wilhelm, on public opinion as the arbiter of
international law

Pufendorf, Samuel, 6, 23, 85, 104, 115, 125, 167,
195; bleak view of human nature, 105–6, 163;
on breach of the Law of Nature, 112;
criticism of Aristotle, 114; critique of
Hobbes’ view of the pre-civil stage of man,
106; on the dangers inherent in the pre-civil
state, 106–7, 124; defence of cultural
difference by, 113; denial of the natural right
to consumption, 117; on discovery, 45; on
the division of property, 128, 195; on the
existence of property prior to civil society,
108; on the ‘fundamental Law of Nature’,
106; and the genealogy of the law of nations,
232; imprisonment of, 105; on ‘negative
community’, 108; on negative community
and private property, 108; on occupation as
contract, 105–7, 109–10, 122; on the
occupation of territory, 110–11; on the origin
of property, 24, 86, 107; Otis’ criticism of,
192; on ownership and sovereignty as based
on different relationships to the land, 113; on
‘positive community’, 108, 112; on
possession proceeding from ‘mutual
Agreement’, 128; on private property, 117;
on property and compact, 109, 178; on
property created in a state of nature, 103;
and the ‘reconstruction of rights in terms of
duties’, 154; rejection of custom as a basis for
the law of nature, 114; rejection of the right
of hospitality, 148; relativism of, 112; on self-
preservation, 114; Smith’s criticism of, 165;
and the ‘theatre seat’ analogy of property and
occupation, 116; on the three types of natural
states, 106 n86; Titius’ criticism of, 130;
understanding of Vitoria as an apologist for
empire, 112; on ‘use’ and occupation, 111–12;
use of the Roman law of the ‘first taker’,
259; views on empire, 112–14

Purchas, Samuel, 62, 66; familiarity of with
Vitoria’s writings, 67; indebtedness of to
Acosta, 79–84; on the introduction of the
Catholic mass into Mexico, 80; on
Mexicans as belonging to the ‘third’ class of
barbarity, 81; opinion of Virginia and
Virginia Indians, 81–2; quarrel of with Pope
Alexander VI, 67–8; redescription of
Vitoria’s natural law assumptions in defence
of Indian rights, 82; on the rights of infidels,
71–2; on Spanish dispossession of Native
Americans, 67–9
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Purchas his pilgrimage. See Hakluytus Posthumus
(Purchas his pilgrimage [Purchas])

quaedem nullius, 56
Queen Maud Land, 323
Queensland, 328

Raleigh, Walter, 77
rationalism, Occidental, 12
Raynal, Guillaume Thomas François (Abbé

Raynal), 221
Reading delivered before the Honourable Society of

the Middle Temple in the year 1850 (Bowyer),
231 n57

Recueil des traités (von Martens), 220
Reddie, James, 234, 239
Reflections previous to the establishment of a militia

(Ferguson), 156
Reformation, the, 40, 51, 87, 124; Reformation

theology, 95
Relation of the state of Virginia (Rolfe), 70, 82
Relationi universali (Botero), 79
relativism, 137; and free human action, 137.

See also cultural relativism; Pufendorf,
Samuel, relativism of

religion of nature delineated,The (Wollaston), 126 n2
res in bonis nullius, 57, 72
res in nullius, 56
res natura nulli, 56
res nullius (nobody’s property), 21, 56, 148, 161,

163, 167, 244, 254, 256, 267 n30, 295; as all
territories not inhabited by Christians, 292;
analyses of in the context of Roman law, 53,
259; appearance of in medieval
commentaries on Roman law, 55; and civil
law, 260–4; and common property, 264–5;
concept of in the nineteenth century, 267;
concept of in the twentieth century, 270; as
a critique of colonisation, 265–7, 270;
distinction between res nullius and
territorium nullius, 286; as the doctrine
concerning the occupation of property, 250;
genealogy of, 51–8; and the grammar of
classical Latin, 53–5; and international law,
267–70; Kling’s definition of, 57; in the law
of nations, 258, 263; as a law created by
compacts, 269; natural law conception of,
258; as a principle of Roman law, 258; as a
principle that applies only outside the state,
305; problems with the scholarship
concerning, 51–2; reification of in medieval
civil and canon law, 52; use of in discussions
of the occupation of polar regions and the
Space Race, 269; use of in the eighteenth
century, 256–7; Vitoria on the doctrine of,
57–8. See also Frederick William II (King of

Prussia [Frederick the Great]), banishment
of res nullius from his kingdom; Vitoria,
Francisco de, as the source for the theory of
res nullius; Wood, Thomas, exclusion of res
nullius from the Roman law of the property
of first occupant

res quidem nullius, 56
Reynolds, Henry, 329 n85
riches, Christian scepticism of, 40
rights: question of whether rights are created

by states or belong to humans in nature,
275–6; reaction of Hobbes and Pufendorf
against the universalism of scholastic
rights, 275 n11; rights of superior races,
275–6. See also human rights; universal
rights

rights of the British colonies asserted and proved,
The (Otis), 191–2

Ritchie, David, 233 n69
Robinson, Christopher, 206
Robinson, Ronald, 6
Rolfe, John, 70, 82
Rolin-Jaequemyns, Gustave, 246
Roman Antiquities; or, An account of the Manners

and Customs of the Romans (Adam), 259
Roman law, 21, 33–5, 52, 111, 128; the concept of

occupation in Roman law, 33, 43, 45, 60, 98,
110, 120–3, 195, 260, 264; contradictions in,
37; as the foundation of civil law, 231;
influence of European vernacular grammar
on, 55; and medieval Glossators, 55;
property and Roman law doctrine, 96.
See also law of the first taker

Rothschild, Emma, 21
Rousseau, Jean-Jacques, 6, 134, 138, 151, 201; on

the connection between occupation and
sovereignty, 139–40; on the idea of property,
139; on individual property rights as
subordinate to community rights, 139; on
occupation as the basis of property, 139; on
the principles of occupation applied to
states, 140; on the right of occupation in
nature, 138; on the rights of the ‘first
occupier’, 139–40

Rudmose-Brown, Robert Neal, 314; on resolving
the Spitsbergen status through the Versailles
negotiations, 314–15

Rufinus, 38
Russia, 204, 311, 313; edict (‘ukase’) of 1821, 204,

206 n136. See also Nootka crisis
Rutherford, Thomas, 196, 244; on the express

agreement to create property as ‘division’,
197; on Locke’s theory of the origin of
property, 197; on the obtaining of territory
by a nation, 197; on the tacit agreement to
create property as ‘occupancy’, 197
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sacred things, 54 n91
Said, Edward, on the conscience of Conrad, 281

n34
Sallust, on empire, 4, 150
Salomon, Charles, 255, 268, 291; on the confusion

of sovereignty with property, 293; on the
extension of European sovereignty into
colonial territory, 296; on the just uses of
occupation, 291–2; on the legality of
occupation in colonial contexts, 293;
objection to the principles agreed on at the
Berlin Conference, 291; on res nullius as all
territories not inhabited by Christians, 292;
on territorium nullius and res nullius, 291; on
the theory and practice of treaties, 293; on
the type of societies that possess sovereignty,
292; on the use of religion to justify
conquest, 292

Sandys, Edwin, 62
Santa Catarina (ship), 91, 99
Savigny, Friedrich Carl von, 217, 241, 251;

commitment of to Roman law, 240; impact
of his work in England, 239

Sayre, Frances Bowes, 312 n27
Scaliger, Joseph, 99
Schmalz, Theodore, 233
Schmitt, Carl, 12, 14–15, 28 n71; on occupation, 13
School of Salamanca, 3, 40–51 passim, 100, 219;

on the concept of dominion, 41–2; defence
of indigenous rights by, 64–5, 73; and
Western political thought, 50.
See also School of Salamanca, in England;
Soto, Domingo de; Vitoria, Francisco de

School of Salamanca, in England, 59–61;
knowledge of through private collections of
books and writings, 62

Scotland, civil law as the foundation of the legal
system in, 261

Scott, Ernest, 322; on Australia as terra nullius,
322–3; speculations of concerning Jessup’s
interest in terra nullius as regards the polar
regions, 323–4; on the uses of the Historical
records of Australia, 322

Scott, James Brown, 312; on Spitsbergen
remaining terra nullius, 312

Scottish Court of Sessions, 261–2
Scottish Enlightenment, the, 227, 247, 270;

philosophical ideas of occupancy and
property developed during, 149–51

Scottish historical school. See Scottish
Enlightenment, the

Scruggs, William, 306
Secondat, Charles-Louis de (baron de

Montesquieu). See Montesquieu
Seeley, John, 30

Selassie, Haile, 297
Selden, John, 62
self-interest: elevation of self-interest in natural

law, 153 n127; as universal, 159
self-perfection. See human perfectibility
self-preservation, 114, 121, 154; civil society as a

product of, 154; as a law, 234.
See also occupation (occupatio), as an act of
self-preservation; sociability, and self-
preservation

Seneca, 95
Sepúlveda, Juan Ginés de, 41, 74
Seven Years’ War (1756–63), 5, 150, 168, 171, 262;

and the argument of occupation,
183

Short introduction to moral philosophy
(Hutcheson), 155

Simsarian, James, 320
sin/sinfulness, 95; association of private property

with, 95
Sir Travers Twiss et le Congo (anonymous), 281
Skeie, John, 316; observations concerning the

Eskimos, 317
Skinner, Quentin, 52
Slattery, Brian, 303 n2
slavery/slaves, 111
Smedal, Gustav, 316, 319; as an advocate for

Norway’s claim to Greenland, 317; ardent
nationalism of, 317

Smith, Adam, 3, 26, 107, 134, 150, 162, 215;
attempt to reconcile moral philosophy with
commercial society, 162; on commerce as
the driving force behind societal progress,
165; criticism of Pufendorf, 165; friendship
with Hume, 165; on property, occupation,
and the four stages of human society, 165–6;
on property as prior to civil society, 165–6;
as a student of Hutcheson, 165; on territorial
property, 166

Smith, John, 65; on government among Native
Americans, 66

Smith, Thomas, 71
sociability, 104–5, 132, 148; Aristotelian concept

of, 102; natural sociability, 133; natural
sociability and the occupation theory of
property, 131–2; self-interested sociability,
89; and self-preservation, 87–91, 105

socialism, 244; socialist opposition to empire,
273

society/societies: ‘advanced’ and ‘cultivated’
societies, 226; all societies as legitimate, 114;
Confucian societies, 135; legal status of non-
European societies, 31; settler societies, 6, 31,
322. See also civil society; commercial
society; political society; Smith, Adam, on
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property, occupation, and the four stages of
human society

Soley, James R., 309
Soto, Domingo de, 40–2, 45–6, 50, 59, 64, 253;

on natural law, 42; and religious
orthodoxy, 87; on Spanish claims to
dominion over the Americas, 44–5

sovereignty (state sovereignty), 1, 11, 17, 76, 97,
123, 138; as absolute, 47, 122; acquisition of,
321, 326; as the central political problem of
the American Revolution, 184; of ‘civilized
nations’, 305; debates among international
jurists concerning sovereignty, 272;
establishment of, 97; establishment of
property under sovereignty, 151; existence of
rights outside of state sovereignty, 300;
external sovereignty, 284; importance of
symbolic acts in establishing sovereignty,
324; non-European forms of sovereignty, 6,
99, 269; over the moon, 324; personal
sovereignty, 17, 321; personal sovereignty in
Europe, 280; personal sovereignty exercised
by native peoples, 280; personal
sovereignties of Africa and Asia, 7; political
sovereignty, 314; in the presence of savage
populations, 321; projection of European
sovereignty, 290–301; and the question of
whether property rights can be established
outside state sovereignty, 27; rights of, 6,
300; and the rights of occupation, 27–8;
territorial sovereignty, 6, 17, 216, 239, 251,
269, 280, 285, 300. See also occupation of
sovereignty

Soviet Union (USSR), 30, 318, 325
Spain/Spanish Empire, 8, 71, 101, 204; claims of

Spain to dominion over the Americas, 44–5;
claims of Spain to the right of discovery
concerning the Americas, 45–6; as the
colonial ruler of Western Sahara, 325–6;
conflict with the United States over Contoy
Island, 306; conquests of in the Americas,
18; criticism of by English writers, 67; legal
apology for the Spanish conquests, 268; and
the question of occupation in Central and
South America, 23; Spanish claims to the
Oregon Territory based on the ‘rights’ of
discovery, 206. See also School of Salamanca

Spanish colonie, The (de Las Casas), 61
Spitsbergen, 29, 316; arguments concerning

claims to the island of Spitsbergen, 311–12;
arguments concerning Spitsbergen
remaining terra nullius, 312–15, 314 n27; as
‘entirely free from occupation’, 318; and the
possibility of Spitsbergen being declared a
sovereign state, 315; sovereign power over

Spitsbergen granted to Norway, 315.
See also Rudmose-Brown, Robert Neal, on
resolving the Spitsbergen status through the
Versailles negotiations

St John’s College Library, 62–3
Staël-Holstein, Lage von, 313, 318; condemnation

of Hoel’s ‘imperialistic spirit’, 318
Stamp Act (1765), 189
Stanley, Henry, 288
state of nature/natural states, 85, 130, 158, 175;

hypotheses of the state of nature as a state of
conflict, 157; as a war against all,
178

states (modern states): civil states, 85; emergence
of, 53; survival and self-interest as
motivations for, 88; territorial foundation
of, 123

Steinmetz, George, 334
Stiles, Ezra, 200–1
Stoics, the, 89
Strachey, William, 70, 74, 78, 83; influence of

Acosta’s cosmology on, 78–9; on Native
Americans, 73

Suarez, Francisco, 254
Suffering Traders, 25, 194–9; land cessions of as a

basis for a new colony (Indiana), 194;
negotiated land cessions of with the Six
Nations Iroquois, 194

Sugar Act (1764), 189
Summa Perutilis (Azo of Bologna), 37, 55
Summa Theologiae (Aquinas), 40–1
Summary of the Roman law (Taylor), 259
Summary view of the rights of British America

(Jefferson), 199
Summenhart, Conrad, 41
supremacy, 45–6
Sweden, 313
Swiss Confederacy, 138
Swiss Confederation, 138
Symonds, William, 63 n13, 63, 69 n43, 74
system of moral philosophy, A (Hutcheson),

156
system of the principle of the law of Scotland, A

(Wood), 264

Tacitus, 112, 143
Tartarin, Edouard, 243, 290 n68; on occupation

as the ‘philosophical foundation and
justification’ of the right to property, 243;
on occupation as a right subordinate to
sovereignty, 245; on occupation as a
‘sacred right’, 243; on the Prussian
occupation of France and the right of
sovereignty, 245

Taubenfeld, Howard J., 324–5
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Taylor, John, 259
terra nullius (land belonging to no one), 29, 58; as

an ‘accepted legal means of acquiring
sovereignty’, 326; and arguments dismissing
the rights of indigenous people, 309; as a
branch of Roman law, 52–3; as a ‘cardinal
condition’ of valid occupation, 326; and the
critique of colonisation, 330; lack of
mention of in the debates over the Oregon
Territory, 305; as a ‘legal term of art
employed in connection with
“occupation,”’ 326; regarding outer space,
324; as shorthand for occupation, 330; and
the theory of occupation in international
law, 305; use of in Canada, 303 n2; use of to
describe the Roman and civil law of
occupation, 304; use of prior to the 1890s,
304–6; use of in relation to the law of
nations, 302–3, 305. See also Australia, as
terra nullius; Keller, Arthur, on the meaning
of terra nullius as land not under any
sovereignty; terra nullius, and Guiana/
Venezuela; terra nullius, and the polar
regions debate; terra nullius, and the
Western Sahara and Australia

terra nullius, and Guiana/Venezuela, 306–10;
arbitration decision awarding the contested
territory to England, 307; arguments
favouring Venezuela made during
arbitration, 309–10; and the discovery of
gold in the Orinoco Basin, 306;
introduction of the term terra nullius into
the debate concerning, 308; and the issue of
‘adverse holding’, 307; and the
Monroe Doctrine, 306–7; origin of in
boundary disputes over the uninhabited
area between the Orinoco and Cuyini
Rivers, 306

terra nullius, and the polar regions debate, 322
passim; 310–19; and the Christiania
Conference (1910), 313; competition
between Northern European powers for the
polar regions, 315; increasing use of terra
nullius in international law due to the polar
debates, 310; initial exploration of the polar
regions by European and North American
nations, 310; and the Norwegian National
Socialists’ use of terra nullius in describing
Eastern Greenland, 329; and the scientific
‘intent’ of polar discovery and occupation,
312; and the understanding of terra nullius as
territory that should be left common,
312–13; unsettled legal arguments due to the
lack of actual land beneath the ice caps, 310.
See also Greenland; Spitsbergen; Waultrin,

René, on effective occupation as a test for
title in the polar regions

terra nullius, and the Western Sahara and
Australia, 325–31; Australia as not terra
nullius, 328; Australia as terra nullius, 322–3;
debate concerning the status of the Western
Sahara, 325–7; and the ‘enlarged’ concept of
terra nullius, 329–30; parallels of with the
East Greenland case, 329–30; Spanish claim
that the Western Sahara was terra nullius,
326. See also Coe v. The Commonwealth
(1993)

territorium nullius (land belonging to no one), 28,
58, 255, 269, 285, 290, 294, 308, 319, 331;
application of to African peoples, 286;
concept of as a species of rights argument,
300; creation of the concept of, 274; and the
denial of rights of territorial sovereignty,
287; distinction between res nullius and
territorium nullius, 286; as the doctrine for
the occupation of sovereignty, 250, 302–7;
as the equivalent in international law as res
nullius is in private Roman law, 291;
terminology and semantics of, 302–4; use of
the canon law concept of territorium nullius
in international law, 278; use of in the
debate over Africa, 321; use of in the
justification of colonisation, 302, 303 n2; use
of in the justification of empire, 302.
See also Jèze, Gaston, on the conditions
necessary for a territory to be a territorium
nullius; Martitz, Ferdinand, on regions
considered to be territorium nullius

Tertullian, 95
textbook of Roman law from Augustus to Justinian,

A (Buckland), 259
Thirty Years’ War (1618–48), 10, 105, 232
Thomasius, Christian, 127
Thoughts on the origin and nature of government

(anonymous), 193
Tierney, Brian, 41 n33
Titius, Gottlieb Gerhard, 25, 126, 133, 167, 201;

attack of on Pufendorf ’s understanding of
the state of nature, 130–1, 153; influence of
on Carmichael, 132; support of Locke’s
labour theory, 127–8

Tocqueville, Alexis de, 1
Tomlins, Christopher, 24, 60 n2; on the

references to res nullius in Grotius’
Mare liberum and De jure belli ac pacis, 257
n3

Towards perpetual peace (Kant), 145
Tracey, Benjamin F., 309
Traité de l’occupation (Tartarin), 243, 290 n68
treasure troves, 39 n26, 54 n91
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treaties, 16; justification of empire through the
use of treaties, 8; treaties signed by
Congolese tribes with European powers,
288

Treaty of Florida (1819), 211
Treaty of Fort Stanwix (1768), 194
Treaty of Tordesillas (1494), 8
True declaration of the estate of the colonie in

Virginia (anonymous), 69–70
Tuck, Richard, 90 n18; on the distinction

between ‘modern’ and ‘ancient’ natural law
traditions, 231–2; on Grotius and
Pufendorf ’s elevation of self-interest in
natural law, 153 n127; on Pufendorf ’s
relativism, 112 n124

Tully, James, 48, 174 n5, 182 n47, 182, 196 n105
Tunisia, 254
Twiss, Sir Travers, 209, 229, 232, 240, 245, 276,

282, 285, 298; arguments of for the need for
treaties in order to occupy territorium
nullius, 287; as the authority on territorium
nullius, 278 n19; as chair of the commission
of the Berlin Conference, 283; civil law
practice of in England, 277; on the
development of theories of international
law, 233–4; dismissal of Kant as a Utopian,
234; drafting of the constitution of the
Congo Free State, 283 n40; enthusiasm of
for the civilising mission, 239; on
individuals engaged in establishing colonies,
210; on individuals’ occupation of vacant
territory in order to establish property
rights, 210; influence of Vattel on Twiss’
approach to occupation, 209; international
law as the central concern of after the 1870s,
277; lack of the term terra nullius in the
writings of, 305; marriage scandal of, 277,
279; as a member of the Doctors
Commons, 230; on the primary role of
natural law, 235; on ‘Primitive Acquisition’
as occupation, 237; as Queen’s Advocate
General, 230; and the reinvigoration of civil
law, 229; on the right of occupation, 238;
scepticism concerning the idea of a state of
nature, 234–5; on the supremacy of
sovereignty in his view of occupation, 237;
on the two great branches of the law of
nations (natural law and positivism), 233;
use of the canon law concept of territorium
nullius in international law, 278.
See also Twiss, Sir Travers, justification of
for the occupation of the Congo

Twiss, Sir Travers, justification of for the
occupation of the Congo, 277, 282, 300;
dismissal of Portuguese claims on the

Congo, 280; specific response to Moynier’s
question of the legal status of the Congo,
280; on territorial sovereignty as the
necessary condition for peace in the Congo,
280; vision of European sovereignty over
Africa, 283–4

Two introductory lectures on the science of
international law (Twiss), 232, 234

Two treatises of government (Locke), 115, 122, 127, 182

United Nations General Assembly, 325
United States, 8, 30, 204–5, 325; conflict with

Spain over Contoy Island, 306; sovereignty
of, 214, 305

United States Congressional Committee on
Foreign Relations, 287

United States Department of State, ambiguity of
concerning claims to sovereignty, 324

Universal Declaration of Human Rights (1948),
217

universal rights, 217, 222, 274–5, 299; as having
universal moral force, 274; national and
positivist understanding of, 299; natural law
theories of, 217, 299

universalism, 13, 137
unsociability, 133
usury, 40
Utopia (More), 60

Valla, Lorenzo, 101
Vandalia, 194
Vattel, Emer de, 1, 27, 134, 138, 197; on American

Indians as nomads, 225; citation of Vallet in
support of Davis’ claims regarding discovery
and possession, 211; on the claims of
individuals in the law of nations, 214; on the
claims to occupation by nations as superior
to those of individuals, 237; comparisons to
Locke, 141; and the concept of ‘erratic
nations’, 190; on the conquest of Mexico
and Peru as a ‘notorious usurpation’, 143;
education of, 140; influence of on eighteenth-
century American colonists, 190–1;
influence of on Twiss, 209; on the right of
the first occupier, 142, 213; on the rights of
American Indians, 144; on the rights of
nomadic peoples, 143–4, 253; on the rights
of sovereign nations, 144; scepticism
concerning the pretensions of colonising
powers, 142–3; on self-preservation and self-
perfection, 140–1; on separate families
possessing sovereignty, 143; on territory
open to appropriation by others, 225

Venice, 43
Villey, Michel, 33 n1
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Virginia colony, 59
Virginia Company, 7, 60 n2, 61, 71, 100, 173;

defence of its right to colonise, 65; and the
problems of dispossession, 69; promoters of,
61–4; redescription of under the influence
of Acosta’s writings, 77

Virginia Council, 64–5
Virginia Indians, 78; Purchas’ opinion of, 81
Virginia (state), 194
virtue, and human behaviour, 87; primitive

virtue, 112. See also Earl of Shaftesbury, on
virtue as innate to humans

Vitoria, Francisco de, 10, 22, 40, 43, 50, 59, 67,
79, 115, 253; on Charles V as master of the
world, 46; on a Christian king usurping
kingship from non-Christians, 49; on
civilised powers’ seizure of the territories of
savages, 295; on commercial relations with
non-European subjects, 224; on the concept
of overlapping dominion, 46; on the
creation of civil societies, 89; defence of the
rights of non-European peoples, 266;
defence of the subjects of Spanish conquest,
135; on the doctrine of res nullius, 57–8; as
the ‘first articulator of a European discourse
of conquest’, 48; on hospitality to strangers,
147; on the Indians of the Americas, 47, 76;
influence of on sceptics of colonisation
among the Institut de droit international,
254; on just war, 40, 48–9; ‘modernity’ of,
41 n33; on natural law, 42; on ‘natural
communication’, 112; on the origins of
property, 42; on property in land and the lawof
occupation, 121; on property and natural law, 57
n100; and religious orthodoxy, 87; on the right of
communication, 70–3, 148; on rights as both
objective and subjective, 41 n33, 41; scepticism
of empire, 268; as the source for the theory
of res nullius, 268; on the sovereignty of
non-Christians, 98; on Spanish claims to
dominion over the Americas, 44–5; on
Spanish claims to the right of discovery
concerning the Americas, 45–6; on Spanish
violation of natural law, 49; and the tests of
civility, 177; use of ferae bestiae, 266, 269

Wahunsonacock (‘Powhatan’), 66, 75
Waldron, Jeremy, 118 n151
Wallace, George, 264
wars of religion, 10, 87, 122, 124, 137
Washington, George, 187
Waultrin, René, 311; on effective occupation as a

test for title in the polar regions, 318–19
wealth, as a cause of corruption, 4
Webster, Richard, 309
Welwood, William, 94

West Bank, the, 32
West Indies, 92
West Papua, 32
Westlake, 217
Western Sahara. See terra nullius, and the

Western Sahara and Australia
Wharton, Samuel, 194, 196 n105; on all American

colonisation as unjustified, 194; on both
division of property and occupation as
origins for property, 195; cynical reason of
for arguing for native rights, 198; failure of
to understand Locke’s theory of property,
196; on the fundamental role of occupation
in the origin of property, 196; influence of
Blackstone on, 198; on occupation and the
right to land in North and South America,
194; on the right of territory as founded on
self-preservation, 195; treatise of outlining
his argument for lands granted to him in
cession from the Six Nations Iroquois,
194–6; use of the Roman law of occupation
to support his claims, 195

What is property? (Proudhon), 226
Wheaton, Henry, 223, 233, 305 n8, 305
Whigs, 159; concerns of over luxury and empire,

273; concerns of over property and
corruption, 160

Whitaker, William, 63
White, Richard, 188
William of Ockham, 33 n1, 56
Williams, Robert A., 48
Winthrop, John, 173
Winthrop, Robert, 208
Wiradjuri people, 328
Wolcott, Roger, 173
Wolff, Christian, 134, 195, 197; on adventitious

rights, 142; on the centrality of ‘use’ in the
understanding of property, 136; critique of
seventeenth- and eighteenth-century
colonial practices, 136; embrace of historical
progress and the virtues of civilisation, 135;
on ‘free families’ and the formation of
states, 142; and the genealogy of the law of
nations, 232; human perfectibility as the
central concern of his political philosophy,
135; impact of the human perfectibility
concept on other philosophers, 138; on
separate families dwelling together in a
specific territory, 136; on sovereignty among
colonisers as invalid, 137

Wollaston, William, 126 n2
Wood, Thomas, 264; exclusion of res nullius

from the Roman law of the property of first
occupant, 264

Zouch, Richard, 232
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