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countries involved in negotiations,
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damages provision, 415
definitions of ‘counterfeit’ and
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and the digital environment, 418-19
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investment treaties, 424
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failure of, 407, 413, 426
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420
and the need for modification of
domestic legislation, 413, 420
negotiations on, 408-12, 424
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anti-dumping action, 145, 154, 159
Anti-Dumping Agreement, 145-6, 154,
156

537

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107075696
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-07569-6 - International Economic Law After the Global Crisis: A Tale of Fragmented

Disciplines

C. L. Lim and Bryan Mercurio

Index

More information

538

Apotex dispute, 388
Argentina, 512
Argentina - Hides and Leather, 460
ASEAN, 114, 116, 240
ASEAN Comprehensive Investment
Agreement, 263-78
applicability of countermeasures in,
265
countermeasures, 273-8
dispute settlement mechanism, 265,
274-5
investor-state dispute settlement,
270-3, 277-8
investor’s rights, 272
obligations under, 267
overlap between investment and
trade rules, 268
and the World Trade Organization,
269
and WTO laws, 268-9
Asia, idea of, 118
Asian Monetary Fund, 119, 122-3
ATAA, 440, 444, 456, 467, 471
Australia
and the Anti-Counterfeiting Trade
Agreement, 415
High Court decision on plain
tobacco packaging, 397
investment agreement with Turkey,
384
objectives of the plain tobacco
packaging legislation, 382
Philip Morris Asia investment
arbitration against, 380
plain tobacco packaging, 382-4, 400,
522, 526
Tobacco Plain Packaging Act 2011,
382
trademark rights in, 397
Australia-Chile Free Trade Agreement,

394, 401

Australia-Hong Kong BIT, 383, 386,
390, 396, 404

authority fragmentation, 1-2, 33-45,
521-7

automotive industry, global, 197
aviation and greenhouse gas emissions,
429
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Banco Ambrosiano, 14
Bank of International Settlements,
13-14, 35, 115
banking
bank debt and sovereign debt, 90
capital adequacy and risk
management, 14
capital adequacy ratios, 167
and financial policies, 72
and interconnectedness, 35
regulation of, 163, 529
Basel Committee, 14
Basel III bank liquidity requirements,
14, 33, 49, 68, 167
Bebchuk, Lucian, 287-8, 290-1
Beijing Consensus, 109-14, 132
elements of, 112-13
Belgo-Luxembourg agreement with
India for the promotion and
protection of investments, 385
Berne Convention for the Protection of
Literary and Artistic Works, 20,
23,229-30
Berschader v. Russia, 336
Bhala, R., 153, 155
bilateral investment treaties, 8, 406;
see also free trade agreements;
international investment
agreements
benefits of, 366
compensation for expropriation, 367
effect on FDI flows, 321
and ‘national treatment’, 325
proliferation of, 523, 530
BITsel Index, 312
Brazil, 144-6, 153
Brazil - Retreaded Tyres, 457, 461-2,
477
discrimination, 463-4, 468
Bretton Woods institutions, 3-5, 11
evolution of, 5, 8-24
integration and cohesion of the
system, 9
purposes of, 3-4, 15
trade facilitation function, 15, 140
BRIC nations, 7
Brown, Gordon, 88
Bruton, H. J., 16, 374
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Calvo, Carlos, 18
Calvo Doctrine, 18
Canada
Appellate Body report on renewable
energy cases, 508
local content requirement, 509
Model BIT, 385
regulation of credit rating agencies,
62
renewable energy cases, 505-9, 514
Canada - Aircraft, 150
Canada - Automobiles, 249-51, 476
Canada - Feed-in Tariff Program, 506
Canada - Periodicals, 222-3, 225, 227
capital, free movement of, 12, 54, 76
capital account convertibility, 12-13
capital market efficiency, 284
CARICOM Agreement, 245
central banks, cooperation among,
13-15
Chevron et al. v. Ecuador, 349-50,
352
Chiang Mai Initiative, 122
Chiang Mai Initiative Multilateralized,
122-3
funds available under, 123
and the IMF, 122
Chicago Convention, 436, 438, 440-1,
473
Chik, Warren, 40-1
China; see also China’s automotive
industrial policy; China’s
bilateral investment treaties;
China’s Free Trade Agreements
accession to the WTO, 7, 17,
193-200, 204, 207, 232
bellicosity of, 124-5, 131-2
BIT policy, 329
censorship, 229-35
claims to islands in the East China
and South China Seas, 125-6,
130, 133
commitments on the liberalization of
financial services, 256
copyright protection, 230
currency manipulation, 522, 526
currency swap arrangements, 120
distrust of its courts, 333, 338
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domestic demand for automobiles,
197

economic cooperation framework
agreement with Taiwan, 254-61

economic reform policy, 194, 329, 331

financial policy, 114

foreign currency reserves, 110

foreign relations policies, 124-32

free trade agreements, 330

‘Going Abroad’ strategy, 330

government ownership of
enterprises, 510

growth of, 109

historical idea of, 128

ICSID arbitration, 333, 343-4

idea of, 128-30, 133

industrial policy, 188-208

industrial policy and the WTO, 190

internal fragmentation of investment
protection, 355

and the international financial
system, 120

inventions and technology, 129

investment arbitration, 332

investment treaty practice, 354

issues around currency, 139-40

and Japan, 118, 124, 126, 132

legal system, 348-54

manipulation of its currency, 111,
134-59

monopoly of state trading
companies, 195

obligations under the WTO
Agreements, 198-9

open door policy to foreign
investment, 329, 331

provision of an exchange service to
exporters, 147

purchasing power parity, 110

regional influence, 128

responses to its currency policies,
139

role of government in economic
activity, 111

a superpower, 130

trust of other East Asian nations, 125

and the US, 127, 134

and WTO laws, 204
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China - Certain Measures Granting
Refunds, Reductions or
Exemptions from Taxes and
Other Payments, 204

China - Grants, Loans and Other
Incentives, 204

China - IPR Enforcement, 210, 229-31,
236

China - Measures concerning Wind
Power Equipment, 204

China - Publications and Audiovisual
Products, 210, 231-6, 252

Panel decision, 233-4

China - Raw Materials, 443

China’s automotive industrial policy,
193-8

administrative rules of verification of
imported auto parts, 200

competition in the automotive
industry, 193

consumption tax on passenger cars,
195

development of, 193-8

Formal Policy on the Development
of Automotive Industry, 196-7,
199

industry development policy of 2004,
200-4, 206

investment and financing policies,
193

investment in, 194-5

joint ventures with foreign
companies, 194

measures adopted post-crisis, 204-5

post-crisis stimulus package for,
204-6

promotion of domestic production,
196

restrictions on import trade, 194

tariffs, 193, 195-6

trade policies, 193

Transitional Review Mechanism,
200-2

US complaint against, 201-2

under the WTO, 198-206

and WTO laws, 203-5, 207

China’s bilateral investment treaties,
329-53

INDEX

approach to investment arbitration,
331
compensation for expropriation, 343
denial of justice, 349-50, 352
with developing countries, 335
dispute settlement mechanism, 332,
338, 342
efficient means standard, 352-5
enforcement, 348-55
expropriation, 331, 351-2, 354
ICSID arbitration, 333
importance and evolution of
investor-state dispute
resolution, 333-5
interpretation of dispute settlement
clauses, 348, 355
investor-state dispute settlement,
331, 333-9, 355
most-favoured nation treatment,
336-8, 355
non-discrimination standards, 331
protection for Chinese nationals, 348
standard of ‘fair and equitable
treatment’, 331, 349, 355
substantive and procedural
mechanisms to file complaints,
352
China’s Free Trade Agreements, 257,
330, 350
with Australia, 353-5
with Peru, 340-1
dispute settlement mechanism,
342-5
with the United Arab Emirates, 353-5
civil and political rights, 217
climate change, 8, 33-45, 357, 483
and authority fragmentation, 526
and the EU emissions trading
scheme, 455-68
and international economic law, 23-4
regulatory measures targeting, 465
Coffee, John, 288-9
Colombia - Ports of Entry, 443
Committee on Banking Regulations
and Supervisory Practices, 14
competition regulation, 535
compliance, 42
Connally, John, 10
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convergence, 282, 286-7
competitive forces in, 287
and complementarity, 288, 290-1
factors in, 291
and globalization, 283-91
measurement of, 289
role of ideology, culture and politics,
288-9
Copenhagen Accord, 24
copyright protection, 229-31;
see also intellectual property
and censorship, 209
and freedom of speech, 231
and the internet, 419
corporate governance, 290
complementary elements of, 288
and convergence, 285, 289-90, 302
efficiency considerations, 288, 290
evolution of, 291
and globalization, 284
limits of, 288
persistence of, 288, 290
role of ideology, culture and politics,
288-9
Council for Trade in Services, 171,
178
counterfeiting and piracy; see also Anti-
Counterfeiting Trade Agreement
and generic pharmaceuticals, 416
public health and safety effects, 409
countermeasures, 263-78, 524
consistency of, 263
legal nature of, 275-6
regulation of, 278
role as secondary rules, 276
synchronization across regimes, 266,
268
credit rating agencies, regulation of,
46-69, 529
access to information by investors,
58
in the Asia-Pacific region, 54
burden of establishment of EU-based
subsidiaries, 55
Code of Conduct, 64
competition among, 58
enforcement, 69-70
exchange of information among, 58
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‘expert liability’ of, 50, 57
extraterritorial effects of regulatory
systems, 64
fragmentation in, 526
and the global financial crisis, 48-51
global nature of, 48
harmonization of, 66
and investor protection, 65
multilevel regulation, 63-70
need for international coordination,
68
objectives of regulation of, 65
obligations towards investors, 58
private governance of, 67
public-private conflict in, 49
race to the top in, 63
role in banking-sector regulation, 49
self-regulation and market discipline,
49, 66-7
sovereign downgradings by, 46
transparency on pricing policies and
fees, 58, 65
currency dumping, 144-6
Currency Exchange Rate Oversight
Reform Act (US), 146, 150,
153-5
currency manipulation, meaning of,
135
current account convertibility, 9, 12-13
customary international law, 18, 269
Czech Republic v. European Media
Ventures SA, 336

de Victoria, Franciscus, 156
Delors Commission, 79-80
democracy, 217
Deng Xiaoping, 128, 133, 194
denial of justice, 349-50
developing countries, 529
advancement through information,
knowledge and innovation, 21
compulsory licensing, 20
foreign investment in infrastructure,
364
industrial policy, 189
and intellectual property rights, 20,
23, 421
land tenure, 360
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developing countries (cont.)
leasing of land to foreign investors,
356, 374
small island states, 484
and trade negotiations, 179
transfers of technology, 20
and the TRIPS agreement, 22
and the WTO, 188-9
development, 189-90, 356-79
Diaouyu Islands, 126
discrimination
direct and indirect, 467
standard for, 183
Doha Declaration on TRIPS and Public
Health, 23, 421
Doha Round, 17, 38, 421

East Asia

Asian Monetary Fund, 119, 122

Chiang Mai Initiative, 122

Chiang Mai Initiative
Multilateralized, 122

distrust of international institutions,
120-1

divisions in religion, political systems
and levels of development, 108,
118

economic strength of, 132

fragmented character of, 107-31

free trade agreements, 131

and the G20, 114, 116, 132

growth of, 109

history of, 109-14, 118

and the IMF, 113, 120

impact on global economic
governance, 108-9, 114,
117-21, 124, 131

integration in, 121-3

lack of a regional leader, 119

monetary and financial cooperation,
107

regional cooperation in, 119-20

regionalism in, 107-9

role of government in economic
activity, 112

savings, 122

sovereignty in, 108

and the US, 119-20
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East Asian Consensus, 132
EC - Asbestos, 170, 460
EC - Bananas, 249-51, 439, 446
EC - Fasteners, 450
EC - Tariff Preferences, 450
Economic and Social Council,
maximum harmonization, 82-3
Economic Cooperation Framework
Agreement between China and
Taiwan, 254-7
and emergency safeguard measures,
257-61
negotiations on, 258, 260
economic growth, 111, 363
economic integration agreements,
243-7
economic interdependence, 163-4
ejusdem generis principle, 391, 394
Ekran Berhad v. People’s Republic of
China, 332
emergency safeguard measures,
237-60
alternative approaches, 254-61
application to different modes of
transacting services, 259
differentiation of economic activities,
247-61
enforceability of, 242, 259
feasibility and desirability, 238-9,
248, 254-7, 259-61
and financial services, 257
implementation of, 241
practical operation of, 241-2
sector-specific and mode-specific,
259, 261
types of, 243-5
EnCana Corp v. Ecuador, 385, 395
Energy Charter Treaty, 384, 492
energy trade, multilayered governance
in, 493
environmental protection and trade
liberalization, 482, 496
Ethiopia, development policies, 364
EU and a Member State - Importation
of Biodiesels, 510
EU and Certain Member States -
Renewable Energy Measures,
511
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EU and Certain Members States -
Importation and Marketing of
Biodiesel and Supporting the
Biodiesel Industry Measures,
511-12

EU financial integration

development of the single financial
market, 74-83

financial integration, 73-6

harmonized rules for, 75

institutions for, 76

single currency area, 74

EU Gas Directive, 245-6

EU regulation of credit rating agencies,
51-5, 59-61, 64-5

anti-competitive effects of the
certification requirement, 54, 65

assessment of the equivalence of
various countries, 60, 62, 69, 71

Capital Requirement Directive, 68

comprehensive binding rules, 52

convergence towards, 71

CRAs Regulation, 47

endorsement regime, 52

‘equivalency’ device, 47, 52-4, 56-60,
63, 70

ESRB Regulation, 35

extraterritoriality as a regulatory
strategy, 47, 56, 60, 63, 70

regulatory export, 46-69

requirement of physical presence in
the Community for credit
rating agencies, 52

territorial authority, 47

Eureko v. Poland, 396

Eurobond market, 13, 78, 529

Eurodollar market, 13

Europe, and global economic
governance, 117

European Banking Authority, 92

European Banking Union, 91, 94-101,
105

components of, 99

crisis management and resolution
institutions, 103

and financial integration, 104-6

institutional design for integration,
94-6

543

role of the European Stability
Mechanism, 97-8
Single Bank Resolution Fund, 102
Single Resolution Mechanism,
101-2
and the Single Supervisory
Mechanism, 98-101
European Central Bank
geographical reach of its
membership, 100
and the Greek debt default, 306
impartiality and independence of,
100
lender of last resort, 101
and national supervisors, 100
supervisory powers of, 99-100
European Commission, 60, 62, 69, 71,
97
amendment to the ETS Directive,
479-80
Anti-Counterfeiting Trade
Agreement, 409
Financial Services Action Plan, 82
and the Greek debt default, 306
harmonization of protected deposit
schemes, 102
High Level Group to study the
Lamfalussy process, 91
and ICAO obligations, 478
European Communities — Measures
Affecting Asbestos and Asbestos-
containing Products, 502
European Court of Justice, 81, 467
Opinion on the EU emissions
trading scheme, 437, 440-1
European dollar market, 13
European Economic Community, 76
European Financial Stability Facility,
86
European Insurance and Occupational
Pension Authority, 92
European Monetary System, 77
European Monetary Union, 78
centralization of bank supervision,
91, 96-7
debt mutualization, 96-7
and financial stability, 85
membership criteria, 78-9
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European Securities and Markets
Authority, 52-3, 56, 58, 61, 70,
92
assessment of the equivalence of
various countries, 62
European Stability Mechanism, 86, 91,
97-8
limit of lending, 98
use of funds for bank
recapitalization, 98
European Supervisory Authorities,
92-3
European System of Central Banks, 101
European System of Financial
Supervision, 91-4
European Systemic Risk Board, 92
European Union
accumulation of debt, 90
and the Anti-Counterfeiting Trade
Agreement, 415, 423
capacity to deal with crises, 86, 103
commitments in tourism and
recreational services, 475
competitiveness crisis, 90
consistency of the legal and
regulatory framework, 80
cross-border banking, 86-9
Directive on Markets in Financial
Instruments, 82
diversity of member state economies,
86
economic integration, 73, 77
Euro Plus Pact, 95
financial integration, 72, 103
financial regulation, 91-7, 209
financial stability, 104-5, 530
framework for financial services, 81
harmonization, 80-3, 86, 93, 105
integration, 72-106
Joint Committee of European
Supervisory Authorities, 92
lack of central fiscal authority, 84-5,
87, 90, 105
Lamfalussy process, 82-3, 91-4
monetary integration, 73, 77
multilevel governance, 84, 95
political collaboration, 81
political dynamics of, 90

INDEX

political integration, 73, 76

regulation of investment companies,
293-4, 297, 301-2

regulatory systems, 95, 98, 102-4

resolution framework, 101-2

role of the treaties, 77-9

single passport facility, 81, 88

sovereign debt, 530

sovereignty of member states, 103

Stability and Growth Pact, 84, 95

WTO obligations, 430

EU emission trading system, 484, 526

according an advantage, 449-52

application to aviation, 429-81

application to shipping, 478

challenges outside the ICAO, 437-8

charge for airline operators, 479

cost to air travellers, 433

cost to the aviation industry, 432,
443

and de facto discrimination, 450

and discrimination, 466, 477, 479

economic impacts of, 432-4, 438,
449

the EU as a destination, 454

the EU as a transit territory, 453

exemption of certain airlines,
452, 465

extraterritorial aspects of, 456

as a fiscal measure, 440, 442

and GATS, 439, 474, 480

and GATT, 439-68, 480

and GATT Article IIT:4, 448

and GATT Article V, 452-4

and GATT Article XX, 455-68

and ICAO obligations, 472

as an internal measure, 444-8

international context of the aviation
industry, 434-6

justification on the basis of climate
change objectives, 455-68, 477

legal character of the scheme, 430,
440-2

market access (Article XVI GATS),
475

Moscow Declaration on, 438

and most-favored nation treatment,
448-52, 474-5
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national treatment obligation, 475-6
and obligations applicable to
commitments on service
sectors, 475-6
policy underlying, 464
as a quantitative restriction, 442-4
as a regulatory scheme, 453
structure of, 431-2
and tourism, 434-40, 474-5
and the WTO, 438-40, 477, 480
Eurozone crisis and global markets,
72-106
Fortis Bank, 88-9
Icelandic banking crisis, 87-8
exchange rate cooperation, 9-11
exchange rate policies, 9-11, 141
exchange rate stability, 77
export restrictions, 148
expropriation, 18, 394-401
externalities, 165-77, 179

fairness, 42, 146
financial markets
globalization of, 14, 43
interconnectedness, 35, 43
multipolarity, 46-69
role of credit rating agencies, 46
stability of, 45
financial regulation, 9, 13-15, 260, 302,
529
and collective action problems, 164
complexity of, 44
criteria for assessment of, 45
hard law, 36-42
harmonization of, 47
history of, 36-7
incorporation of rules into domestic
frameworks, 44
information asymmetry in, 44
international and regional
coordination on, 104
multilayered governance in, 43-5
nationally based, 43
process-oriented approach, 43
soft law model of, 13, 36-43
sources of information other than
credit rating agencies, 67
by standard-setting, 44

545

financial services
competition among providers, 172
requirement for subsidiaries, 171
restrictions on, 168
financial services regulation, 260, 302
financial stability, 35, 74
in an integrated financial market, 75,
83, 85, 105-6
and national sovereignty, 105
trilemma of, 75, 77
Financial Stability Board, 35, 94, 115
membership of, 115
principles to reduce reliance on
credit ratings, 67
First Amendment Coalition, 211
Fitch Ratings, 46, 53, 60
food price crises, 8, 356-7
food security, 357, 375, 377
Foreign Sales Corporation (FSC) Tax
(US), 151
Fortis Bank, 88-9
forum shopping, 278
fragmentation, 1-24, 237-60, 521-36
authority fragmentation, 1, 33-45,
521-7
broad and varied range of, 529
costs of, 535
definition of, 535
developments post-crises, 528-30
disciplinary, 261
historical context of, 3-5
institutional, 532
inter-disciplinary, 414
and international treaties, 535
intra-disciplinary, 261, 414
jurisdictional, 532-3
norm fragmentation, 1, 3, 521-5, 532
persistence of, 529
and regime creation, 521-5
regime fragmentation, 532
and regionalism, 533
and rule creation, 521-5, 527-8, 533
and ‘rule tolerance’, 152-6
free trade agreements; see also bilateral
investment treaties; international
investment agreements
and intellectual property protection,
522
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free trade agreements; (cont.)
proliferation of, 523, 530
and TRIPS Agreement, 23
freedom of access to information, 218
freedom of speech
confluence with trade liberalization,
212, 235
deontological rationale for, 217
human rights law framework of,
218-19, 235
and international trade law, 209-36
international trade law framework
of, 219-28, 235
jurisprudence on, 222
national treatment obligation,
224-8
public morals exceptions, 228, 233-4
quantitative restrictions, 220-4
rationales for, 216
and trade liberalization, 217
utilitarian rationale for, 216-17
and WTO laws, 226
Friendship, Commerce and Navigation
treaties, 20
fuel subsidies, 489

G7, 10, 114
G8, intellectual property rights
enforcement strategy, 409
G20, 94, 114, 531
and credit rating agencies, 49, 64
development agenda, 113
Development Principles, 113
GATS, 16
additional commitments under
Article XVIII, 251-3
Annex on Air Transport Services,
469-74, 478
paragraph 2, 470-2
paragraph 4, 472-4
traffic rights, 472
Annex on Financial Services, 175
Article X, 238-40
Article XVI, chapeau, 480
Article XVII, fn. 10, 476
Article XXI, 254
borrowing of core concepts from the
GATT, 248

INDEX

cultural goods and services, 232
definition of ‘domestic industry’,
249
determination of likeness, 169,
250-1
dispute settlements, 248-54
distinction between national and
foreign-established suppliers,
248-50
domestic industry/foreign services
suppliers cases, 248-50
emergency safeguard measures,
238-40, 251-3
and the EU emissions trading
scheme, 439
exceptions
for balance-of-payments purposes,
174, 184-5
for matters of public order, 173
for environmental reasons, Article
XIV(b), 476-7
to obligations to liberalize, 173-6,
184
flexibility of, 241
and GATT, 240
jurisprudence, 253-4
market access, Article XVI, 475
modification of schedules, 253-4
most-favoured nation treatment,
474-5
national treatment, Article XVII,
475-6
necessity, 174, 177
need for and ESM, 240-1
negotiations on, 239, 258
non-discriminatory measures, 171,
183, 470
objectives of, 496
obligations under, 173
practical operation of ESM, 241-2
prudential measures, 175-6, 184-6
qualitative measures, 168-72
quantitative measures, 172-3, 183
Reference Paper model for
introduction of ESM, 251-2
regulation of financial services, 176
and states’ ability to restrict inflows
of foreign money, 168

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107075696
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-07569-6 - International Economic Law After the Global Crisis: A Tale of Fragmented

Disciplines
C. L. Lim and Bryan Mercurio

Index

More information

INDEX

Working Party on GATS Rules, 238,
240-2
GATS-plus rules, 243-7
GATT, 15-17
Anti-Dumping Agreement, 145
application of, 16
Article III:4, internal measures,
444-8
Article V, freedom of transit, 452-4
Article V.7, carve-out for air
transport, 452-3
Article XI:1, 442-4
Article XX
conservation of exhaustible
natural resources, 455-6, 496,
498-9
general exception, 277, 455-68,
496
protection of human, animal
or plant life or health, 456-8,
496
chapeau of Article XX, 458-64
application to the EU emissions
trading scheme, 464-6
discrimination, 461-2, 466, 480
justification for discrimination,
462-4, 466-8
objective of, 458-9
relevant comparators, 459-61
development of, 16
dispute settlement mechanism, 16
Emergency Safeguard Measures, 237
and the EU emissions trading
scheme, 439, 444-8
and freedom of expression, 221, 223,
228
and GATS, 240
governance structure of, 17
and human rights law, 220
intention of, 155-6
lack of constitutional foundation, 16
‘likeness’, 513-14
meaning of ‘discrimination’, 461-2
measures affecting imported
products, 445-6
most-favoured nation obligation,
448-52
national treatment obligation, 224-8

547

Note Ad Article III, 447-8
objectives of, 155-6, 496
quantitative measures, 220, 442-4,
447
Uruguay Round, 16
Gevurtz, Franklin, 289-90
global economic governance, 114-17
asymmetry in, 530-1
and East Asian nations, 118-19, 123-4
inertia in the arrangements for, 117
pluralism in decision-making, 530-1
global financial crisis, 5-8
and the EU, 72-106
and the Eurozone debt crisis, 83-91
geo-political nature of, 7
and the limits of macro-economic
models, 181
global trade rules, 144-52
globalization
and convergence, 283-91
and corporate governance, 284-5
and different regulatory regimes, 284
and political decision-making, 285
gold standard, 4
‘Google’ case, 211, 236
GRAIN, 378
Greece
debt restructuring, 306-27
and the ICSID convention, 317
internationalization of bond
contracts, 527
investment treaty practice, 309-11
Greek bilateral investment treaties,
309-11, 326
bondholders as foreign investors,
314-15
bondholders’ rights, 316-25
categories of assets covered, 313
consent to mass claims, 318-20
definition of investment, 313
drafting variations, 322
Greece-Germany BIT, 317, 326
investments made by juridical
persons, 315
investor-state dispute settlement,
316-18
most-favoured nation treatment,
317
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Greek bilateral investment treaties
(cont.)
national treatment obligation, 325
reservations on guarantees towards
foreign investment, 311
scope of treaty commitments, 311-15
sovereign bonds as foreign
investments, 312-14
standard of ‘fair and equitable
treatment’, 321-4
Greek debt restructuring, 306-28, 522,
526
collective action clauses, 526
as an international issue, 325-8
and investors’ legitimate
expectations, 324
reform package, 307
greenhouse gas emissions, 24, 429, 483,
486, 512
domestic law and regulation of, 24
Greenspan, Alan, 152
Gropper-Kopke (law firm), 307, 326

Hansmann, Henry, 286-7, 291

Havana Charter, 16

Head, John, 11

Henkin, Louis, 42

Herstatt Bank, 14

Hertogen, A., 153

Hobbes, Thomas, 43

Holmes, Oliver Wendell, 216

Hong Kong, 62, 340

Hong Kong-Australia BIT, 381, 383,
386, 390, 396, 404

host-government agreements, 367

Hudec, Robert, 138

Hull, Cordell, 18

human rights, civil and political rights,
217

human rights law, 218-19

Icelandic banking crisis, 87-8, 164
ICSID, 307, 327
compensation for expropriation,
343
direct and indirect investments, 341
enforcement of awards, 327
mass claims, 318

INDEX

public nature of awards, 327
requirements for exercise of
jurisdiction, 387
import substitution strategies, 371-3
India - Solar Cells Measures, 511
industrial policy
affecting cross-industry organization,
191
affecting industrial infrastructure,
191
affecting inter-industry resource
allocation, 191
allocation of resources, 191
instruments of, 191-2
organization of individual industries,
191
policy instruments, 191-2
and WTO laws, 188-208
intellectual property, 8, 16, 393, 522
definition of, 384
and developing countries, 20
and domestic law, 395-7
dispute settlement mechanism, 20
and expropriation, 394-401
history of, 19-23
and international investment
agreements, 380-404
and international trade, 21
and investment, 22, 27-9, 404
internationalization of law,
regulation and policy, 20
as an investment, 384-9
and most-favored nation treatment,
389-94
and piracy and counterfeiting, 408
and umbrella clauses, 402-4
intellectual property law, fragmentation
of, 381, 406, 418, 420-6
inter-state cooperation, 43, 163-86,
491
and climate change, 484
political realities of, 485, 489
international air passenger (or travel)
adaptation levy, 457
International Air Transport
Association, 437
International Bank for Reconstruction
and Development, 11
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International Civil Aviation
Organization, 430
failure to reach international
agreement on the emissions
trading, 434
New Delhi Declaration, 436
Resolution A37-19 endorsing
unilateral emissions trading
measures, 435, 473
and the WTO, 472, 474, 478
international community, 483-4
International Court of Justice, 271
International Covenant on Civil and
Political Rights, 217
freedom of speech, 218
international development law,
fragmentation of, 188-90
international economic law
and authority fragmentation, 525-7
and climate change, 23-4
countermeasures, 263-78
definition of, 530
development of, 3
financial regulation sub-discipline of,
13-15
focus on rules, 137
and foreign investment in
agriculture, 366-73
fragmentation in, 1-24, 308
and the global financial crisis, 6
and international investment law, 19
and investment in land and food
production, 361-73
legitimacy of, 529
trans-substantive authority
fragmentation, 525-7
treaty-making in, 528
international economic order, 154
International Energy Agency, 488
international financial law, 33-45, 529
fragmentation in, 528
implementation of, 33, 36
multilayered governance in, 43-5
international human rights law, and
trade regulation, 209
international institutions, plurality of, 5
international investment, lack of
multilateral regulation of, 19

549

international investment agreements,
309, 521; see also bilateral
investment treaties; free trade
agreements
benefits of, 366
definitions of ‘investor’ and
‘investment’ in, 311-12, 314,
384-9
dispute settlement processes, 316
evaluation of claims, 326
and the Greek debt default, 306-27
and intellectual property, 380-404,
406
investments covered, 312, 387-9
most-favoured nation treatment,
312, 320, 389-92
and ‘national treatment’, 324-5
national treatment obligation, 320
role of, 308
scope of protection in, 386
standard of ‘fair and equitable
treatment’, 321-4, 326
types of, 309
types of investors, 314-15
umbrella clauses, 402-4
international investment law, 17-19,
27-9, 535
expropriation, 394
fragmentation of, 19, 308, 329-32,
401
and intellectual property, 404
parallel treaty and customary rules,
524
sources of, 329
international law
coherence of, 380-404, 488, 528-30
dispute settlement mechanisms, 178
fragmentation of, 487
history of, 157
international minimum standard of,
18
no harm principle, 165, 181
normative prescriptions of, 157
principle of non-intervention, 165-6
and regulatory systems, 41
responses to externalities, 165-77
rule tolerance in, 135, 137, 158
‘rules of abstention’, 165-7, 181
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international law (cont.)
sources of, 527
and state monetary sovereignty, 187
International Law Commission
Draft Articles on Most-Favoured
Nation Clauses, 389
Draft Principles on Allocation of
Loss, 166
Draft Principles on Prevention, 166
Study Group on fragmentation, 487
International Maritime Organization, 478
International Monetary Fund, 4, 35,
115, 141
anti-manipulation rule, 152
Articles of Agreement, 9
and the Chiang Mai Initiative
Multilateralized, 122
and the Chinese currency valuation,
153-4
Committee of Twenty, 142
conditionalities, 11, 120
discretion of members in managing
exchange rates, 143
enforcement of legal discipline, 135
and GATT, 155-6
and the Greek debt default, 306
Jamaica amendments to the Articles,
10
legal framework of, 37
loan-making function, 11
monetary rules, 37, 135, 167
need to avoid competitive exchange
depreciation, 141-2
par value system, 4, 10
path to development, 111
purposes of, 9, 140-4, 155
treaty rules, 528
voting rights in, 115
international private treaties, 528
International Renewable Energy
Agency, 490
international trade, and intellectual
property protection, 21
international trade law
fragmentation of, 188-90
and freedom of expression, 219-28
and freedom of speech, 209-36
and human rights, 216-18, 227

INDEX

International Trade Organization, 15
internationalization of law, regulation
and policy, inclusion of

provisions from other treaties,
329
investment, thin regulation of, 17
investment arbitration, 270, 272, 316,
324, 326, 329
investment companies
and management companies, 301
markers of success, 303
and operating companies, 296,
298-300, 303
role of investment advisers,
299-300
role of shareholders, 300
Investment Company Institute, 295
investment company regulation,
281-305
‘best’ model of, 284
convergence of models of, 293, 302
corporate governance model, 292,
304
directors’ monitoring functions,
292, 294-6, 299
divergence in, 297
efficiency considerations, 291, 294,
302-5
financial services model, 293-5, 302,
304
and globalization, 283-91
goals of, 303-4
and interest group politics, 295
models of, 291-3, 298
and multilateral convergence, 291-8
obstacles and entrenched patterns in,
293-6
power relationships among
participants, 292
and rent-seeking behavior, 295
role of investment advisers, 293, 295,
297, 299-301
shareholder-centered model of, 282,
285-6, 292, 294
standard model of, 298-305
tailored to reality, 298-302
investment in land and food
production, 356
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authority fragmentation in, 526
criticisms of current practices, 358-61
forest destruction, 361
impact on local food and water
security, 358-9
impact on people and the
environment, 357, 360
and international economic law,
361-73
leasing land rather than producing,
362-6
low or no rent paid by foreign
investors, 359
use of land for mining, 359
investment protection, 8, 17-19, 264
and globalization, 283-91
international standards on, 368
and most-favored nation treatment,
391
and public interest considerations, 399
and state responsibility, 269
investment protection law, 270
investment treaties, 19, 306-27;
see also bilateral investment
treaties; international
investment agreements
investor-state dispute settlement, 18,
270-3, 277-8, 316, 336
investor’s rights, 270, 272
investors’ legitimate expectations, 323,
377, 399
IOSOCO Code on CRAs, 49, 51, 53, 62,
64-5, 69
implementation of, 65
principles of, 65

Jackson, John, 217
Japan, 118, 132
and China, 118, 124, 126, 132
economic partnership agreement
with Mexico, 385
industrial policy, 192
intellectual property rights
enforcement strategy, 409
and Korea, 119, 124, 132
regulation of credit rating agencies, 61
role of government in economic
activity, 111

Japan Credit Rating Agency, Ltd., 55
Job, B. L., 124
Jordan, Cally, 41

Kawashima, F., 203-4

Kelsen, Hans, 263

Keohane, Robert, 532, 534

Keynes, John Maynard, 4, 11-12, 25

Killanin, Lord, 152

King Abdullah Initiative for Saudi
Agricultural Investment
Abroad, 369

Kokott, Advocate General, 437, 440-1,
444

Korea, 111, 119, 124, 132

Korea - Beef, 174

Kraakman, Reinier, 286-7, 291

Krasner, Stephen, 532

Kyoto Protocol, 24

LaGrand, 271, 273
Lamfalussy process, 82-3, 91-4
Lamy, P., 185
land grabs, 356-79
legal orders, requirements of, 34
legal positivism, 138
legal sources
fragmentation of, 33-45
informal quality of, 34
Lehman Brothers, 46, 88
Lena Goldfields Arbitration, 18
lex posterior, 269
liberalism, 532
Lowenfeld, Andreas, 142

Maastricht Treaty
convergence criteria, 78-9
Exchange Rate Mechanism II, 79
exceptions, 79
and financial services directives, 81
and financial stability, 84
and the Stability and Growth Pact, 84
Maffezini v. Spain, 337, 391-2
Mann, F. A,, 522
Marceau, Gabrielle, 276-7, 498
Marshall Plan, 11
Marukawa, T., 194, 197
Mauzy, D. K., 124
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Menon, Jayant, 123
Mexico, 18-19, 385, 395
Mexico - Soft Drinks, 274-6
Mexico — Telecom, 252
Mill, John Stuart, 216-17
Mondev v. US, 349

monetary cooperation, 24-5, 140-52, 528

and the IMF, 140-4
soft law regime of, 144

monetary management policies, 163
capital adequacy ratios, 164

reserve ratios, 164

monetary sovereignty, 163, 165, 187
and ability to protect domestic

affairs, 168-77

and interdependence, 177-80
lack of limits on exercise of, 166-8,

176, 187

lack of specialized international
agreements, 167-8, 177
reinterpretation of, 177-80, 187

Moody’s, 46, 53, 60

most-favoured nation treatment
according an advantage, 449-52
and dispute settlement mechanisms,

336-8

and the EU emissions trading

scheme, 448-52

intellectual property protections,

389-94

and international investment

agreements, 312

and the TRIPS agreement, 392-4

MTD Equity v. Chile, 321
multilateral treaties

dispute settlement mechanism, 37

energy-specific, 493, 517

multilateralism, and climate change,

482-518

Mundell-Fleming model of an open

economy, 77

National Airlines Council of Canada,

437

national treatment obligation, 182, 324-5

definition, 324

and freedom of expression, 224-8

‘likeness’, 169, 183, 225-6

INDEX

necessity, 174, 177, 228
Netherlands, The, and the Icelandic
banking crisis, 88
New International Economic Order,
189-90
no harm principle, 165-6, 181
non-discrimination, principle of, 238,
324, 459
non-intervention, principle of, 165-6,
182
non-state actors, 180
norm fragmentation, 532
issues and concepts in, 522-3
parallel treaty and customary rules,
524-5
and regime theory, 533
and the regimes in which norms
operate, 533
and regionalism, 523-4
and treaty obligations, 521-2
normative change, 178, 180
norms, 525
convergence of, 284, 286, 302
evolution of, 290
good neighbourliness, 181, 183
interstitial, 180-1, 184-5
locality, 180, 183-4
multiplicity of, 5
reasonableness, 181, 183
relationships among, 1
‘stickiness’ of, 291
WTO norms, 496
North American Free Trade
Agreement, 19, 245-6
nuclear energy, 489

Obama, Barack, 153
Obama administration, 127, 151

Panourgias, 185
par value system, 4, 9-11, 141
Paracel Islands, 125
Paris Convention for the Protection
of Industrial Property,
20, 23
path dependence, 287, 290-1
Pauwelyn, Joost, 40
People’s Bank of China, 134

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107075696
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-1-107-07569-6 - International Economic Law After the Global Crisis: A Tale of Fragmented
Disciplines

C. L. Lim and Bryan Mercurio

Index

More information

INDEX 553

and the Anti-Dumping Agreement,
145
exchange rate policies, 139, 142
policies, 137, 150, 156
power to intervene in currency
markets, 139
Permanent Court of International
Justice, 156
Peru, tax administration, 339-48
petrodollars, 13
pharmaceuticals, 23
Philip Morris Asia investment

arbitration against Australia, 380,

382-4, 388, 390, 396, 399, 404
action in the Australian High Court,
383, 397, 399
Plama v. Bulgaria, 337-8, 346, 392
political economy, 361-73
polluter pays principle, 453
Pope & Talbot v. Canada, 396
poverty, and economic growth, 111
private international law, 528
proportionality, 228, 275
protectionism, 15, 55, 72, 222
public goods, 59
public international law, 19
public morals exceptions, 228

qualitative measures, 169, 182

quantitative measures, 168-73, 2204,
442-4, 447

Quentin-Baxter, R. Q., 166

Ramo, Joshua Cooper, 112
Rating and Investment Information,
Inc., 55
Ratner, S., 531-3, 536
reasonableness, 181, 183
Regan, D. H., 184
regime theory, 532-3, 536
regional trade agreements, 276
dispute settlement mechanism, 525
and emergency safeguard measures,
246
forum shopping, 278
innovation in, 245-7, 260
types of, 243
regionalism, 530-1, 534

and global economic governance,
107
and multilateralism, 107
and norm fragmentation, 523-4
regulation, best practice in, 33
regulatory systems
analytical tools for, 531-6
best practice, 33
conflicting philosophies on, 59
disciplining mechanisms, 71
efficiency of, 304
elements and characteristics of,
37-8
hard law v. soft law, 42-3
identification of relevant actors in
the rule-making processes, 45
multilevel decision-making, 63
negotiation flexibility, 38
principle of ‘stating the reasons’, 58
and private law, 66
and regime theory, 534
rules and principles of, 41
and sovereignty, 69
top-down conceptions of, 71
renewable energy, 488-92, 530
barriers to development of, 516-17
contingent nature of, 506
discriminatory practices, 508
geo-economic and geo-strategic
implications, 486
intergovernmental organizations for,
490
and legal aspects of the multilateral
trade system, 482-518
and ‘likeness of products’, 512-16
and local content requirements,
512-16
subsidies for, 490, 494, 505-16
supranational organizations for, 490
and the WTO, 494, 505-16
Roe, Mark, 287-8, 290-1
Rome Convention, 23
RosInvest UK Ltd. v. Russia, 336, 338
rule of law, 153, 321
Russia, 17-18

Saipem v. Bangladesh, 336, 351, 386
Sandholtz, W., 178
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Saudi Arabia, food production and
import schemes, 369
Schmidt, Reinhard, 288, 290-1
Schwarcz, Anabtawi, 44
S.D. Myers, 321
Segré report, 78
Sempra v. Argentina, 524
Sen, Amartya, 129
Seoul Consensus, 109-14
Shen, Wei, 332
Slaughter, Anne-Marie, 39
Smithsonian Agreement, 10, 141
soft law, 38-42
and capacity building, 42
challenge of, 41
functions of, 39
informal law-making, 39-41
legitimacy of, 42
South America, 363-4
South Korea, agricultural expansion
abroad, 370
sovereign debt, 46, 306, 327
application of investment treaties to,
325-6
and encouragement of investor
claims, 327
and the IMF, 327
and investors’ legitimate
expectations, 324
role of hedge funds, 324
sovereign lending, 9, 11-12
Spindler, Gerald, 288, 290-1
Spratly Islands, 125
Staiger, R. W., 142, 153-4
Standard and Poor’s, 46, 53, 60
states
choice of dispute settlement
processes, 179
interdependence of, 163-86
power asymmetries among, 179
and regimes, 534
responsibilities of, 269-70
Stiles, K. W., 178
Stockholm Protocol, 20
Stolt-Nielsen SA, 320
Subsidies and Countervailing Measures
Agreement, 135, 147, 158
import substitution, 371

INDEX

negotiation history, 149
and renewable energy, 494, 503,
507-8, 514-15
requirement for a ‘specific’ subsidy,
150-1
subsidization, 147, 149, 158, 516
prohibited export subsidies, 149-50
requirement for a financial
contribution, 148
sustainable development, 497-8
Sykes, A. O., 142, 153-4
systemic failure, 34-6
causes of, 36, 44
of the legal system, 36
systemic risk, 34-6
definition of, 34
and financial services, 35

Taiwan
banking market in, 254-5
branches of mainland Chinese banks,
256
commitments on the liberalization of
financial services, 255
economic cooperation framework
agreement with China, 254-61
Financial Supervisory Commission,
254
Motion Picture Act, 259
Tay, Simon, 118
Telenor Mobile Communications v.
Republic of Hungary, 336
Thomas, C., 175
Thomson Reuters Point Carbon, 433
Thorbecke, E., 363
Trachtman, J., 153-5, 185
trade cooperation, 140-52
trade in goods, and trade in services,
247
trade in services, 16; see also GATS
differentiation of economic activities,
247-61
emergency safeguard measures,
237-60
good-type safeguard measures,
247-8
and investment, 523
nature of, 248
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and regional trade agreements, 243
safeguard mechanism in regulation
of, 523
and ‘trade barriers’, 248
and trade in goods, 247, 261
trade law
‘aims and effects’ test, 143
ambiguity of trade rules, 154
fragmentation, 154
and investment law, 266
reinterpretation of, 177-80
trade liberalization, 16
and collective action problems, 164
conflict with human rights, 213-14
confluence with human rights law,
215-28
conformity to human rights law,
215
constitutionalism, 214-15
and emergency safeguard measures,
240-1
and environmental protection, 496,
503
and food production, 357
and free speech, 212-16
and states’ regulatory autonomy, 173
and trade in services, 241
trade linkages problem, 2, 25-7
trade regulation, 135, 156
action against unfair trade, 137-9
conditionality on human rights, 214
and international human rights law,
209
by international treaties, 37
multiplicity of regimes, 237
soft law model of, 38-42
Trans Pacific Partnership, 425-6
transnational food production, 357
treaty interpretation
determination of individual treaty
rights, 271
direct nature of rights, 271
Treaty on Intellectual Property in
Respect of Integrated Circuits,
23
TRIMs Agreement, 17, 507
TRIPS Agreement, 16, 19, 22, 229, 381,
406

and the Anti-Counterfeiting Trade
Agreement, 414, 420

definition of intellectual property,
386

and developed countries, 23

enforcement, 420, 422

and free trade agreements, 23

Implementation Decision, 422

intellectual property rights included
in, 22

interpretation of Article 4, 394

and investment protection, 393-4

minimum standards, 23

and most-favored nation treatment,
22, 392-4

and national treatment, 22

and public health, 422

TRIPS-Plus provisions, 23

Turkey, investment agreement with
Australia, 384
Tza Yap Shum v. Republic of Peru, 332,

339-48

amount of compensation, 347

compensation for expropriation, 344

decision on jurisdiction, 339-46

facts of the case, 339

final award, 346-8

indirect expropriation, 347

interpretation of dispute settlement
clauses, 342-5

investments covered, 341-2

investors covered, 340-1

most-favoured nation treatment and
dispute settlement clauses,
345-6

uncertainty, legal, 158, 381

UNCITRAL arbitration rules, 316

UNCTAD World Investment Report,
365

Understanding on Financial Services,
171-2

UNIDROIT Principles of International
Commercial Contracts, 528

Uniform Customs and Practice for
Documentary Credits, 528

unilateral action

dangers of, 157
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unilateral action (cont.)
harmful forms of, 158
justification for, 138, 158
United Kingdom
and the Anti-Counterfeiting Trade
Agreement, 415
Civil Aviation Authority, 471
and the Icelandic banking crisis, 88
United Nations
Conference on Trade and
Employment, 15
Economic and Social Council, 15
FAO Guidelines for Responsible
Governance, 376
Framework Convention on Climate
Change, 24, 473
Human Rights Commission, 219
Special Rapporteur on the Right to
Food, 376
United States, 46
anti-counterfeiting trade agreement,
410
and the Anti-Counterfeiting Trade
Agreement, 413, 415, 423,425-6
and China, 127, 136
Commerce Department, 150
Court of International Trade, 21
Credit Rating Agency Reform Act,
50
Currency Manipulation Prevention
Act, 143
Dodd-Frank Wall Street Reform and
Consumer Protection Act, 50,
61, 64-5, 68
and East Asia, 127
exemption of credit rating agencies
to Regulation Fair Disclosure,
51
fiscal expansion, 10
Foreign Sales Corporation (FSC)
Tax, 151
free trade agreements, 423
House of Representatives Committee
on Transportation and
Infrastructure, 481
Investment Company Act, 294, 296
Manufacturing Clause, 222
Model BIT, 384, 387, 399

INDEX

Office of Credit Ratings, 50
regulation of credit rating agencies,
50, 57, 61
regulation of investment companies,
292-4, 297
Sarbanes-Oxley Act, 47
Securities Act Rules, 56
Securities and Exchange
Commission, 56-7
subprime mortgage-based securities
market, 67
Trade Representative, 21, 211
Troubled Asset Relief Programme, 86
unilateral enforcement of IP rights,
21
United States—Korea Free Trade
Agreement, 401
US-China Economic and Security
Review Commission, 212
US - Countervailing and Anti-Dumping
Measures (China), 510-11
US - Countervailing Measures (Chinay),

509-10

US-EU Open Skies Agreement, 441,
471

US - Export Restraints, 148

US - FSC, 151

US - Gambling, 174, 250, 252-4
discrimination, 463
emergency safeguard measures, 173,
182, 233
modification of schedules, 253-4
weighing and balancing test, 174
US - Gasoline, 455, 460-1, 499-501
discrimination, 463, 468
US-Jordan Free Trade Agreement, 423
US - Malt Beverages, 445
US - Shrimp, 456, 459-60, 462-3, 465,
498-9
US - Shrimp (Article 21.5 - Malaysia),
464
utilitarianism, 216-17

Wade, Robert Hunter, 188
Washington Consensus, 109-14, 132,
530
role of markets in, 111
Waste Management Inc v. Mexico, 395
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