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PREFACE

This book is focused on the establishment, functioning and practice of one
of the allegedly basic, though most complex mechanisms in the multilat-
eral trading system: the mechanism of safeguards under Article XIX of
the General Agreement on Tariffs and Trade and the WTO Agreement
on Safeguards. It is as basic as the core tenets of the system. Article XIX
was introduced to restore the negotiated balance should it be distorted
by anomalous circumstances unforeseen by the negotiators at that time.
However, its functioning over the last half of the twentieth century proved
that its complexities were larger than expected. Its limitations resulted in
resort to alternative, though legally dubious, trade policy devices. This led
to the establishment of the WTO Agreement on Safeguards, which elabo-
rates and clarifies many of the general concepts provided in Article XIX.

However, the functioning of the safeguard mechanism in its current
format under the WTO system has also not proven to be an easy business.
There is no guidance, or assistance, on how Members should organize
themselves to structure domestic procedural rules, conduct a safeguard
investigation and comply with the requirements of Article XIX and the
Agreement on Safeguards. Furthermore, the application of these require-
ments is plagued by open-ended questions; some of them may appear
labyrinthine. Thus far in WTO history, no multilateral safeguard has ever
survived to a challenge before WTO panels and the Appellate Body. The
reason is partly because of the law itself. While elaborating or clarifying
Article XIX, the Agreement on Safeguards has also opened new areas of
enquiry, the requirements of which remain unclear. Obligations are based
on concepts leading to tests that are not evident from the wording of the
provisions. Sometimes they must be figured out only through or after
a challenge. Panels and the AB may have resolved various disputes in a
pragmatic fashion. However, some of the answers given have raised new
concerns.

This book provides a legal overview of the safeguard mechanism since
its creation to 2014. The focus is mainly legal, with particular emphasis on

Xix
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XX PREFACE

practice and case law. It examines the requirements provided in Article
XIX and the AS from the perspective of WTO litigation. However, it starts
off in Part I with a historical discussion of the origins of the regime and
the general theory behind it. Part IT examines the complexities involved
in the determination of the right to apply a safeguard. Part Il explains the
considerations involved in the application of a safeguard. Finally, Part IV
discusses the procedural aspects that accompany a national investigation
and the multilateral proceedings attached to the investigation and adop-
tion of a safeguard.

I want to give recognition to Prof. Thomas Cottier and Prof. Marion
Panizzon, who gave me comments on an earlier draft of this work. In add-
ition, I also want to thank Martha D. Piérola for her comments on the eco-
nomic arguments for or against the safeguard mechanism. Of course, the
final expression of points of view will always remain that of the author.
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Argentina - Footwear Appellate Body Report, Argentina - Safeguard
Measures on Imports of Footwear, WT/
DS121/AB/R, adopted 12 January 2000, DSR
2000:1, 515
Argentina - Footwear Panel Report, Argentina — Safeguard Measures

on Imports of Footwear, WT/DS121/R,
adopted 12 January 2000, as modified by
Appellate Body Report WT/DS121/AB/R,
DSR 2000:11, 575

Argentina - Peaches Panel Report, Argentina - Definitive Safeguard
Measure on Imports of Preserved Peaches,
WT/DS238/R, adopted 15 April 2003, DSR
2003:111, 1037

Argentina - Poultry Panel Report, Argentina - Definitive Anti-
Dumping Duties on Poultry from Brazil,
WT/DS241/R, adopted 19 May 2003, DSR
2003:V, 1727

Canada - Renewable Energy Appellate Body Report, Canada - Certain
Measures Affecting the Renewable Energy
Generation Sector, WT/DS412/AB/R,
adopted 24 May 2013

Chile - Price Band Panel Report, Chile - Price Band System and
Safeguard Measures Relating to Certain
Agricultural Products, WT/DS207/R,
adopted 23 October 2002, as modified by
Appellate Body Report WT/DS207/AB/R,
DSR 2002:VIII, 3127

Colombia - Ports of Entry Panel Report, Colombia - Indicative Prices and
Restrictions on Ports of Entry, WT/DS366/R
and Corr.1, adopted 20 May 2009, DSR
2009:V1, 2535

Dominican Republic - Import Panel Report, Dominican Republic - Measures

and Sale of Cigarettes Affecting the Importation and Internal Sale

of Cigarettes, WT/DS302/R, adopted 19 May
2005, as modified by Appellate Body Report
WT/DS302/AB/R, DSR 2005:XV, 7425
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Dominican Republic - Panel Report, Dominican Republic - Safeguard

Safeguard Measures Measures on Imports of Polypropylene Bags

and Tubular Fabric, WT/DS415/R, WT/
DS416/R, WT/DS417/R, WT/DS418/R,
adopted 22 February 2012

EC - Aircraft Appellate Body Report, European
Communities and Certain Member States -
Measures Affecting Trade in Large Civil
Aircraft, WT/DS316/AB/R, adopted 1 June
2011

EC - Asbestos Appellate Body Report, European
Communities — Measures Affecting Asbestos
and Asbestos-Containing Products, WT/
DS135/AB/R, adopted
5 April 2001, DSR 2001:V1I, 3243

EC - Hormones Appellate Body Report, EC Measures
Concerning Meat and Meat Products
(Hormones), WT/DS26/AB/R, WT/DS48/
AB/R, adopted 13 February 1998, DSR
1998:1, 135

EC-IT Products Panel Report, European Communities and its
Member States - Tariff Treatment of Certain
Information Technology Products, WT/
DS375/R, WT/DS376/R, WT/DS377/R,
adopted 21 September 2010, DSR 2010:I11,
933-DSR 2010:1V, 1567

EC - Salmon Panel Report, European Communities - Anti-
Dumping Measure on Farmed Salmon from
Norway, WT/DS337/R, adopted 15 January
2008, and Corr.1, DSR 2008:1, 3

Egypt - Steel Rebar Panel Report, Egypt — Definitive Anti-Dumping
Measures on Steel Rebar from Turkey, WT/
DS211/R, adopted 1 October 2002, DSR
2002:VII, 2667

Indonesia - Autos Panel Report, Indonesia — Certain Measures
Affecting the Automobile Industry, WT/
DS54/R, WT/DS55/R, WT/DS59/R, WT/
DS64/R and Corr.1 and 2, adopted 23 July
1998, and Corr. 3 and 4, DSR 1998:V1, 2201

Japan - Alcoholic Beverages I1 Appellate Body Report, Japan - Taxes on
Alcoholic Beverages, WT/DS8/AB/R, WT/
DS10/AB/R, WT/DS11/AB/R, adopted 1
November 1996, DSR 1996:1, 97
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Japan - Alcoholic Beverages IT

Korea - Alcoholic Beverages 111

Korea - Alcoholic Beverages I11

Korea - Beef

Korea - Dairy

Korea - Dairy

Korea - Vessels

Mexico - Olive Oil

Mexico - Pipes and Tubes

Mexico - Rice

Panel Report, Japan - Taxes on Alcoholic
Beverages, WT/DS8/R, WT/DS10/R, WT/
DSI11/R, adopted 1 November 1996, as
modified by Appellate Body Report WT/
DS8/AB/R, WT/DS10/AB/R, WT/DS11/
AB/R, DSR 1996:1, 125

Appellate Body Report, Korea - Taxes on
Alcoholic Beverages, WT/DS75/AB/R, WT/
DS84/AB/R, adopted 17 February 1999, DSR
19991, 3

Panel Report, Korea - Taxes on Alcoholic
Beverages, WT/DS75/R, WT/DS84/R,
adopted 17 February 1999, as modified by
Appellate Body Report WI/DS75/AB/R,
WT/DS84/AB/R, DSR 1999:1, 44

Appellate Body Report, Korea - Measures
Affecting Imports of Fresh, Chilled and
Frozen Beef, WT/DS161/AB/R, WT/DS169/
AB/R, adopted 10 January 2001, DSR 20011,
5

Appellate Body Report, Korea - Definitive
Safeguard Measure on Imports of Certain
Dairy Products, WT/DS98/AB/R, adopted 12
January 2000, DSR 2000:1, 3

Panel Report, Korea — Definitive Safeguard
Measure on Imports of Certain Dairy
Products, WT/DS98/R and Corr.1, adopted
12 January 2000, as modified by Appellate
Body Report WT/DS98/AB/R, DSR 2000:1,
49

Panel Report, Korea - Measures Affecting
Trade in Commercial Vessels, WT/DS273/R,
adopted 11 April 2005, DSR 2005:V11, 2749

Panel Report, Mexico - Definitive
Countervailing Measures on Olive Oil from
the European Communities, WT/DS341/R,
adopted 21 October 2008, DSR 2008:IX,
3179

Panel Report, Mexico — Anti-Dumping Duties
on Steel Pipes and Tubes from Guatemala,
WT/DS331/R, adopted 24 July 2007, DSR
2007:1V, 1207

Appellate Body Report, Mexico - Definitive
Anti-Dumping Measures on Beef and Rice,
Complaint with Respect to Rice, WT/DS295/
AB/R, adopted 20 December 2005, DSR
2005:XXI1I, 10853
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Mexico - Rice

Norway - Textiles

Thailand - H-Beams

Turkey - Textiles

US - Cotton Yarn

US - Fur Felt Hats

US - Hot-Rolled Steel

US - Lamb

US - Lamb

Panel Report, Mexico - Definitive Anti-
Dumping Measures on Beef and Rice,
Complaint with Respect to Rice, WT/
DS295/R, adopted 20 December 2005, as
modified by Appellate Body Report WT/
DS295/AB/R, DSR 2005: XXIII, 11007

GATT Panel Report, Norway — Restrictions on
Imports of Certain Textile Products, L/4959,
adopted 18 June 1980, BISD 27S/119

Appellate Body Report, Thailand - Anti-
Dumping Duties on Angles, Shapes and
Sections of Iron or Non-Alloy Steel and
H-Beams from Poland, WT/DS122/AB/R,
adopted 5 April 2001, DSR 2001: VIL, p. 2701

Appellate Body Report, Turkey — Restrictions
on Imports of Textile and Clothing Products,
WT/DS34/AB/R, adopted 19 November
1999, DSR 1999:V1, 2345

Appellate Body Report, United States -
Transitional Safeguard Measure on Combed
Cotton Yarn from Pakistan, WT/DS192/
AB/R, adopted 5 November 2001, DSR
2001:X1I, 6027

Report on the Withdrawal by the United States
of a Tariff Concession under Article XIX of
the General Agreement on Tariffs and Trade,
GATT/CP/106, adopted 22 October 1951

Appellate Body Report, United States - Anti-
Dumping Measures on Certain Hot-Rolled
Steel Products from Japan, WT/DS184/AB/R,
adopted 23 August 2001, DSR 2001:X, 4697

Appellate Body Report, United States -
Safeguard Measures on Imports of Fresh,
Chilled or Frozen Lamb Meat from New
Zealand and Australia, WT/DS177/AB/R,
WT/DS178/AB/R, adopted 16 May 2001,
DSR 2001:IX, 4051

Panel Report, United States - Safeguard
Measures on Imports of Fresh, Chilled or
Frozen Lamb Meat from New Zealand and
Australia, WT/DS177/R, WT/DS178/R,
adopted 16 May 2001, as modified by
Appellate Body Report WT/DS177/AB/R,
WT/DS178/AB/R, DSR 2001:1X, 4107
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US - Line Pipe Appellate Body Report, United States -

Definitive Safeguard Measures on Imports of
Circular Welded Carbon Quality Line Pipe
from Korea, WT/DS202/AB/R, adopted 8
March 2002, DSR 2002:1V, 1403

US - Line Pipe Panel Report, United States — Definitive
Safeguard Measures on Imports of Circular
Welded Carbon Quality Line Pipe from
Korea, WT/DS202/R, adopted 8 March
2002, as modified by Appellate Body Report
WT/DS202/AB/, DSR 2002:1V, 1473

US - Softwood Lumber V Panel Report, United States — Final Dumping
Determination on Softwood Lumber from
Canada, WT/DS264/R, adopted 31 August
2004, as modified by Appellate Body Report
WT/DS264/AB/R, DSR 2004:V, 1937

US - Stainless Steel (Mexico) Appellate Body Report, United States - Final
Anti-Dumping Measures on Stainless Steel
from Mexico, WT/DS344/AB/R, adopted 20
May 2008, DSR 200811, 513

US - Steel Safeguards Panel Report, United States — Definitive
Safeguard Measures on Imports of Certain
Steel Products, WT/DS248/R, WT/DS249/R,
WT/DS251/R, WT/DS252/R, WT/DS253/R,
WT/DS254/R, WT/DS258/R, WT/DS259/R,
and Corr.1, adopted 10 December 2003, as
modified by Appellate Body Report WT/
DS248/AB/R, WT/DS249/AB/R, WT/DS251/
AB/R, WT/DS252/AB/R, WT/DS253/AB/R,
WT/DS254/AB/R, WT/DS258/AB/R, WT/
DS259/AB/R, DSR 2003:VIII, 3273

US - Steel Safeguards Appellate Body Report, United States -
Definitive Safeguard Measures on Imports of
Certain Steel Products, WT/DS248/AB/R,
WT/DS249/AB/R, WT/DS251/AB/R, WT/
DS252/AB/R, WT/DS253/AB/R, WT/DS254/
AB/R, WT/DS258/AB/R, WT/DS259/AB/R,
adopted 10 December 2003, DSR 2003:V1],
3117

US - Upland Cotton Panel Report, United States - Subsidies on
Upland Cotton, WT/DS267/R, Corr.1, and
Add.1to Add.3, adopted 21 March 2005, as
modified by Appellate Body Report WT/
DS267/AB/R, DSR 2005:11, 299
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US - Wheat Gluten Appellate Body Report, United States -

Definitive Safeguard Measures on Imports
of Wheat Gluten from the European
Communities, WT/DS166/AB/R, adopted 19
January 2001, DSR 2001:11, 717

US - Wheat Gluten Panel Report, United States - Definitive
Safeguard Measures on Imports of Wheat
Gluten from the European Communities,
WT/DS166/R, adopted 19 January 2001, as
modified by Appellate Body Report WT/
DS166/AB/R, DSR 2001:111, 779
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