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xix

  P R E F A C E   

 Th is book is focused on the establishment, functioning and practice of one 
of the allegedly basic, though most complex mechanisms in the multilat-
eral trading system: the mechanism of safeguards under Article XIX of 
the General Agreement on Tariff s and Trade and the WTO Agreement 
on Safeguards. It is as basic as the core tenets of the system. Article XIX 
was introduced to restore the negotiated balance should it be distorted 
by anomalous circumstances unforeseen by the negotiators at that time. 
However, its functioning over the last half of the twentieth century proved 
that its complexities were larger than expected. Its limitations resulted in 
resort to alternative, though legally dubious, trade policy devices. Th is led 
to the establishment of the WTO Agreement on Safeguards, which elabo-
rates and clarifi es many of the general concepts provided in Article XIX. 

 However, the functioning of the safeguard mechanism in its current 
format under the WTO system has also not proven to be an easy business. 
Th ere is no guidance, or assistance, on how Members should organize 
themselves to structure domestic procedural rules, conduct a safeguard 
investigation and comply with the requirements of Article XIX and the 
Agreement on Safeguards. Furthermore, the application of these require-
ments is plagued by open-ended questions; some of them may appear 
labyrinthine. Th us far in WTO history, no multilateral safeguard has ever 
survived to a challenge before WTO panels and the Appellate Body. Th e 
reason is partly because of the law itself. While elaborating or clarifying 
Article XIX, the Agreement on Safeguards has also opened new areas of 
enquiry, the requirements of which remain unclear. Obligations are based 
on concepts leading to tests that are not evident from the wording of the 
provisions. Sometimes they must be fi gured out only through or aft er 
a challenge. Panels and the AB may have resolved various disputes in a 
pragmatic fashion. However, some of the answers given have raised new 
concerns. 

 Th is book provides a legal overview of the safeguard mechanism since 
its creation to 2014. Th e focus is mainly legal, with particular emphasis on 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-07178-0 - The Challenge of Safeguards in the WTO
Fernando Piérola
Frontmatter
More information

http://www.cambridge.org/9781107071780
http://www.cambridge.org
http://www.cambridge.org


Prefacexx

practice and case law. It examines the requirements provided in Article 
XIX and the AS from the perspective of WTO litigation. However, it starts 
off  in Part I with a historical discussion of the origins of the regime and 
the general theory behind it. Part II examines the complexities involved 
in the determination of the right to apply a safeguard. Part III explains the 
considerations involved in the application of a safeguard. Finally, Part IV 
discusses the procedural aspects that accompany a national investigation 
and the multilateral proceedings attached to the investigation and adop-
tion of a safeguard. 

 I want to give recognition to Prof. Th omas Cottier and Prof. Marion 
Panizzon, who gave me comments on an earlier draft  of this work. In add-
ition, I also want to thank Martha D. Pi é rola for her comments on the eco-
nomic arguments for or against the safeguard mechanism. Of course, the 
fi nal expression of points of view will always remain that of the author.  
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